
  

 

18 

VALUING IMMIGRANT LIVES 

Jaya Ramji-Nogales* 

In Valuing Foreign Lives, Arden Rowell and Lesley Wexler bring 
theoretical rigor to bear on a vitally important yet atheorized area of le-
gal policy: the valuation of foreign lives in U.S. policymaking.1 At the 
heart of the article is a call for transparency, aiming to enable greater 
understanding of the foreign impacts of American policies.2 This is a rad-
ical move that holds the potential to transform the process of making 
policy in the United States and to alter negotiations and relations with 
other nations. 

The article offers substantial food for thought as well as a robust re-
search agenda going forward. In furtherance of that agenda, this brief 
comment focuses on U.S. immigration law and policy, highlighting the 
challenging questions that this highly politicized field presents for their 
theory. In particular, the deep political controversies that surround im-
migration foreground the difficulty of focusing on process rather than 
prescribing a normative solution. Though I am in the authors’ camp in 
favoring a process-based approach,3 this avenue presents thorny prob-
lems that remain to be worked through as the authors pursue their larger 
research agenda. I applaud the authors for their innovative and provoca-
tive theory, and offer up these challenges from the field of immigration 
law in the spirit of a fellow traveler aiming to help them ensure that their 
theory is as effective as possible. 

The first issue in applying their theory to immigration law and poli-
cy is definitional. For this brief comment, I accept at face value their def-
inition of foreign persons as those physically outside the borders of a na-
tion state.4 But an immigration law perspective pushes for more answers. 
How do foreigners residing within the United States fit into this defini-
tion? In particular, while an estimated eleven million undocumented mi-
grants reside within the territorial borders of the United States, they re-
main outside the country’s political boundaries.5 Should their lives be 
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treated as akin to American lives or as foreign lives under their theory? 
While either approach would be an improvement to current immigration 
policies that do not explicitly engage in valuation of undocumented lives, 
the location of these migrants in the author’s framework has profound 
political consequences. Valuation as foreign would contribute to the 
marginalization of these migrants and their position as a permanent un-
derclass, while valuation as American would likely provoke substantial 
political push-back. 

If U.S. immigration policy were to value undocumented lives as 
American lives, it would have substantial ramifications not only for de-
tention policies but also for deportation policies. Transparency would be 
a helpful first step when it comes to valuing foreign lives in detention; 
U.S. Immigration and Customs Enforcement is better known for “cov-
er[ing] up evidence of mistreatment, deflect[ing] scrutiny by the news 
media or prepar[ing] exculpatory public statements after gathering facts 
that pointed to substandard care or abuse” in immigration detention.6 
More than 140 immigrants have died over the last decade in detention 
facilities that are paid in the range of $160 per day to hold them, with lit-
tle oversight from the federal government.7 A policy that valued each life 
as between $5 and $9 million would necessitate a revision of immigration 
detention policies. 

The risks of entering the United States without authorization pre-
sents an even stronger case for policy revision if immigrant lives are to be 
valued as American lives. Nearly 4500 migrants have died along the 
southwest border over the past decade, ranging from 328 deaths in 2004 
to 477 deaths in 2012.8 These are just the deaths counted at the physical 
border; countless more migrants lose their lives as they pass through 
their country or other countries on the way to the United States.9 Most 
undocumented migrants fleeing dangerously violent countries currently 
have no path to legalization in the United States.10 An immigration poli-
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cy assessment that valued these lives as American lives would necessitate 
the creation of safer routes to enter and more legal options to remain in 
the United States, redefining deportation policies. 

The authors also suggest that, in future projects, they will explore 
the valuation of harms beyond death.11 Such valuations would again have 
a transformative impact on U.S. immigration regulation, and again it 
matters whether undocumented migrants are valued as American or for-
eign for this analysis. The example of the cost of family separation result-
ing from deportation foregrounds this problem. Undocumented migrants 
have both undocumented and U.S. citizen children. If undocumented 
parents were valued as Americans, the costs of such family separation 
would substantially outweigh the benefit of deporting the vast majority 
of these migrants (with the possible exception of those who pose a seri-
ous danger to U.S. society). But if they were valued as foreign, the cost-
benefit analysis might require that only those with U.S. citizen children 
would be allowed to remain.12 Such an approach matches up with Presi-
dent Obama’s recent executive action, and would not therefore pro-
foundly impact U.S. immigration policy but might suggest changes to 
U.S. immigration law.13 

Setting definitional complexities to one side, this brief comment ex-
plores the valuation of the lives of migrants trying to enter the United 
States. From that vantage, I focus on two challenges to the authors’ theo-
ry. They recognize the first at the end of the article: the success of parts 
of their theory depends on the assumption of equality on the interna-
tional playing field.14 International migration demonstrates the power in-
equalities that limit the power of transparency in reshaping policy out-
comes. The second, related, concern is the tension between two goals 
that I find to be the most valuable contributions of their theory: their ef-
fort to bring theoretical rigor to policymaking and their aim to focus on 
process rather than normative prescriptions.15 Because their theory nec-
essarily enters a world that is already normatively laden, avoidance of 
normative prescription risks accepting the status quo ante, which is large-
ly the result of realpolitik and path dependence rather than theoretical 
rigor. In other words: the authors’ process-driven approach risks under-
mining their effort to theorize the valuation of foreign lives. 

The first problem that a global migration perspective unearths is 
that, in the authors’ words, their theory is unable to address international 
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distributional inequity.16 Rowell and Wexler suggest that American poli-
cymakers should engage in more transparent valuation of foreign lives in 
managing cross-border externalities for a variety of reasons.17 I focus on 
one here: that such an approach would better inform international law-
makers of the expected foreign impacts of domestic policies. This is in-
disputable, but it’s less clear whether these lawmakers, as the authors 
suggest, can reasonably negotiate valuation methods that incorporate 
their views on willingness to pay to prevent foreign harms into decisions 
about domestic resource allocation. If policymakers were to value the 
lives of Hondurans fleeing gang violence in their home country and seek-
ing to enter the United States and make this information available to the 
Honduran government, what could be done with it? With a GDP per 
capita of less than $2500, it seems unlikely that the Honduran govern-
ment could have any impact at all on U.S. policymaking.18 

This problem feeds into a larger dilemma related to process-based 
solutions. In order to avoid “promoting a particular form or method,” 
the authors propose a variety of factors that might guide the policy-
making process.19 The potential undocumented migrant exposes the hid-
den irrationality that pervades even these factors that the authors pro-
pose to inject rigor and transparency into the policy-making arena. 

The first factor, international law obligations, place little value on 
the lives of migrants who wish to enter another country without legal au-
thorization.20 Beyond the non-binding Universal Declaration of Human 
Rights, international law provides little by way of ensuring access to ter-
ritory even to asylum seekers seeking protection.21 The structure of in-
ternational migration law values most the lives of those foreigners able to 
cross borders, a situation that is hopelessly irrational both from the per-
spective of the state and from the perspective of the migrant.22 Interna-
tional law is not always a proxy for theoretical rigor. 

The causal responsibility factor is easily manipulated in the context 
of global migration. Though most policy-makers would likely portray the 
decision to migrate as an individual choice, such a framing ignores the 
role of developed nations in creating the push and pull factors that drive 
global migration.23 This factor favors clarity over complexity; while there 
are understandable benefits to such an approach in the policy-making 
arena, it does not necessarily lead to rational decision-making. In other 
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words, without normative direction, the success of the theory depends on 
the rigor of policy-makers—who, after all, are the ones who designed the 
current atheoretical system. One approach the authors might take to 
ameliorate the malleability of this factor is to ensure that causation is 
measured along a sliding scale rather than as a binary. In other words, a 
civilian death at the hands of a member of the U.S. armed forces might 
be the clearest causation and thus the highest level of valuation, while a 
more complex calculation such as the decision to migrate would be a 
lower level of valuation, though still higher than zero. 

The existence and importance of reciprocity again plays into global 
distributional inequities. The authors offer international humanitarian 
law as an example of how valuation of foreign lives might proceed.24 But 
of course international humanitarian law provides a baseline to resolve 
an important coordination problem with obvious mutual benefits. In cas-
es where the mutual benefit is less obvious, it’s not clear whether reci-
procity adds to rationality in decision making or simply reinforces exist-
ing power relations. In the realm of global migration law, the flow of 
undocumented migrants moves in one direction, from the developing to 
the developed world. Reciprocity could be argued to exist only to the ex-
tent that the economies of developed nations depend on the labor pro-
vided by undocumented migrants from the developing world.25 But de-
veloped nations are not worried that their own nationals will have to risk 
their lives to find physical safety and economic security. Does this mean 
that the lives of undocumented migrants should be accorded less value? 

The authors recognize the difficulty in enumerating the national in-
terest.26 In the realm of immigration law, domestic preferences are deep-
ly divided.27 This means that both the benefits and the costs of admitting 
undocumented migrants are highly contested. In such a situation, it is 
hard to assess the national interest factor without resort to a baseline set 
of decisional principles. The authors might flesh these principles out in 
future works. Should those most impacted by the deaths of foreign na-
tionals be accorded priority in the determination of the national interest? 
Or should the preferences of those most impacted by the admission of 
foreign nationals be paramount, and if so, how do we determine the 
membership of this group? 

The application of these four factors to the lives of undocumented 
migrants illustrates the tension between a process-based solution and the 
authors’ effort to inject analytical rigor into policy-making that impacts 
foreign lives. Their rationale for offering a process rather than mandating 
a particular approach is compelling: “multiple potentially defensible 
methods for valuing foreign lives exist, but . . . different methods face 
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identifiable challenges and have distinct strengths and drawbacks, which 
can be poorly- or well-matched to specific decision contexts.”28 Though 
this pluralist prescription is an appropriate, and in my view, superior, 
choice given that their theory is to be applied across numerous institu-
tions and cultures, the concern remains that process can be used to evade 
rigor. Carefully designed safeguards can prevent such evasion to some 
extent, and should therefore be attached to any such process. The exam-
ple of U.S. immigration law and policy demonstrates the need to be par-
ticularly careful of compounding existing distributional inequities. In the 
same vein, the goal of transparency in valuing foreign lives is, even stand-
ing alone, an immensely useful contribution to American policymaking. 
Yet therein lurks the dangers of the cost-benefit analysis and its neutrali-
ty masquerade. The numbers are dependent on numerous choices dictat-
ed by the priors of the person counting; ensuring that those decisions are 
made rigorously and fairly are the next step for Rowell and Wexler’s 
theory. This piece is but the first in an exceptionally promising research 
agenda, and I eagerly await the next installment. 
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