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ABSTRACT 
 

When the COVID-19 pandemic erupted in early 2020, many of the first known 

clusters were in jails and prisons. With poor ability to socially distance, inadequate access 

to prophylactic and preventative supplies, and a populace with more comorbidities than 

the general population, prisons and jails quickly transformed into incubation centers for 

the most virulent novel antigen of the last century. The United States faced a particularly 

daunting challenge in that despite making up just 4.2% of the global population, the 

correctional system houses 25% of the world’s incarcerated population. With public health 

experts sounding the alarm regarding the dangers to the incarcerated and surrounding 

communities, bold strategies were needed to prevent the spread of COVID-19. Reducing 

population, it was argued, by either temporarily or permanently releasing inmates who 

were deemed the most medically vulnerable and least threatening to public safety, was 

largely viewed as the most effective strategy nationwide. Instead of heeding these 

recommendations, administrators and legislators at both the federal and local level opted 

instead to try to combat the virus in prison and jails primarily with quarantines and 

lockdowns, draconian violations of human rights that 18 months after the pandemic’s 

beginning would result in an infection rate for the incarcerated population 5.5 times 

higher than the general population and a mortality rate 3 times that of the general 

population. By looking at a timeline of the pandemic in the US with a particular focus on 

Pennsylvania and Philadelphia County more specifically, we are able to confront the 

missteps that led to this humanitarian crisis. Using contemporary data and research we  
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establish the bioethical violations that occurred due to the abdication of population 

reduction policies and provide data corroborating the efficacy of decarceration as a 

preventative tool. Furthermore, acknowledging that this public health crisis is both 

ongoing and likely to occur again, we argue that there is a bioethical imperative for broad 

decarceration measures that are inclusive of the majority of inmates in the United States. 

Recognizing the failures of lengthy sentencing policies to deter crime, the exorbitant costs 

associated with high per capita incarceration, and the obsolete and racist policies that led 

to these high incarceration rates in this country, we argue that our elderly and ill 

incarcerated population poses a negligible risk to public safety, and it is essential we reduce 

the number of individuals in our nation’s jails and prisons immediately. By reassessing the 

role of our corrections system we can not only prevent the next humanitarian crisis but 

recalibrate our correctional system within a rehabilitative rather than punitive paradigm. 
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CHAPTER 1: INTRODUCTION 
 

The first case of COVID-19 in Philadelphia County was reported on May 10th, 

2020.1 6 days later, a lockdown was declared in the city with the hope that by isolating at 

home, the projected spread of the virus could be limited, the curve flattened. While this 

was, in theory, thought to be a powerful method to limit the spread of the virus within the 

general population, the nation’s incarcerated population conversely found themselves 

unwittingly transformed into an experimental study on the ability of a virulent antigen to 

spread within a contained environment. Presciently, one of the first large clusters of 

COVID-19 outbreaks in the world was, in fact, in the Wuhan prison system where, by the 

end of February 2020, the incarcerated population there represented nearly 50% of the 

incident cases within Wuhan.2 As public health experts began sounding the alarm that 

correctional institutions posed an enormous threat to public safety and community spread, 

all eyes were suddenly on the world’s largest system of incarceration, that of the United 

States. 

The United States boasts the highest per capita incarceration rate globally with 

around 2.15 million individuals incarcerated in its prisons and jails.3 Despite the US 

representing just 4.2% of the world’s population, the American correctional system houses 

25% of the world’s incarcerated population.4 These are facilities that not only house a huge 

number of individuals, but also are hugely trafficked community vectors. A 2019 Bureau of 

Justice Report noted that of the more than 630,000 people held in America’s jails, 53% are 

discharged within one week.2 With correctional officers, visitors, and other employees also 
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entering and exiting correctional facilities daily, it is easy to conceptualize how these 

facilities could contribute massively to the spread of a virulent antigen.  

As it became abundantly clear that a short, temporary social distancing and stay at 

home order would not be enough to curb the dramatic spread of the virus in the general 

population, drastic measures were soon required to halt the spiking infection rates within 

the correctional system. Prisons and jails, already locked down facilities, were pushed into 

even more restrictive practices. How do people physically distance in an inherently closed 

and communal environment? The US correctional system’s answer was to isolate prisoners 

further with the number of individuals in solitary confinement for 22-24 hours a day rising 

from 60,000 to 300,000 in the early weeks of the pandemic.1 Furthermore, hand sanitizer, 

a fundamental protective measure against the spread of COVID-19, especially when testing 

was scarce and vaccinations were in the nascent stage of development, was largely banned 

in correctional institutions due to its alcohol content.  

Another option to reduce the spread was to begin releasing individuals, either 

temporarily or permanently, prior to the virus gaining a foothold in these facilities. By 

reducing the number of incarcerated individuals more broadly, public health officials 

argued that carceral facilities could better manage the spread of disease while also ensuring 

that individuals released earlier were less likely to carry the virus with them to their home 

communities. Modeling analysis done early in the pandemic found that just a 9% 

reduction in the carceral population was associated with a 56% decrease in the rate of 

transmission.5 At city, county, state, and federal levels of the government, plans to reduce 

the incarcerated population were implemented. By September 2020, despite these 
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proposals, prisons made up 90 of the top 100 COVID-19 clusters in the US and 

incarcerated individuals were found to have a 5.5 times higher risk of contracting the virus 

as well as a mortality rate 3 times higher than the general population after adjusting for age, 

sex and race/ethnicity.6  

Though the punitive measures of increased lockdown and isolation and the more 

progressive proposals of population reduction were commonly evoked in the preliminary 

phase of the pandemic response, the reality of what happened is a largely different story. In 

looking at Pennsylvania, and Philadelphia County more specifically, as a case study in the 

US response to the COVID-19 pandemic, we can see the abject failure of the government 

as well as the correctional system administration to appropriately care for the health and 

well-being of the incarcerated population. Despite the complete inability to contain the 

spread of the virus, isolation and restriction measures were increased much to the 

detriment of the mental health and general well-being of the incarcerated population, 

while contrastingly, measures to reduce the prison and jail populations went largely 

ignored.  

The pandemic response in jails and prisons hinges on this decision. Looking 

retrospectively at the policies and decisions made in early 2020, the prevailing sentiment is 

that had government and prison officials focused their efforts on population reduction in 

correctional facilities, the devastation of the COVID-19 pandemic within local carceral 

facilities and their connected communities would largely have been mitigated. In 2022, it is 

now abundantly clear that broad decarceration measures should be a bioethical imperative 

in the United States as a prophylactic against the next inevitable public health crisis. The 
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pandemic also served to highlight the profound dysfunction of the correctional system at 

its most basic level. In analyzing current research surrounding the correctional system, it is 

difficult to find an ethical rationale for mass incarceration at all. If our goal is to prevent 

crime, contemporary research on long term sentencing, recidivism, and incarceration as a 

deterrent to crime suggest we are failing in that goal. 

Our incarcerated population that is older than the general population, sicker than 

the general population, and experiences poverty, mental illness, and homelessness at rates 

higher than the general population, is not being served by our punitive justice system. Our 

system is inefficient and unethical, costing taxpayers $260 billion each year7 to support and 

contributing to downward social mobility and deleterious outcomes at the community 

level. To reach similar per capita incarceration rates of peer nations, the US would have to 

reduce its jail population by 85%.6 There is no ethical rationale for maintaining this 

volume of people in prisons and jails, and the benefits to society of allowing the majority of 

these individuals to reenter society far outweigh any perceived risk associated with their 

release. The COVID-19 pandemic may have shone a necessary light on the vulnerability of 

the incarcerated population from a public health standpoint, but it also exposed a system 

that is at its core defective, impractical, and ethically unconscionable. 
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CHAPTER 2: A TIMELINE OF THE PANDEMIC 

 

In March of 2020, the Pennsylvania Department of Corrections issued 

recommendations indicating that an estimated 12,000 individuals would need to be 

released from state correctional facilities to adequately limit the spread of COVID-19.8 

Governor Wolf initially elected to try to work collaboratively with the state’s Republican-

led legislature to author a bill to implement these reductions. A month later, when it 

became clear this bill would limit releases to just 450 people statewide, Wolf promptly 

reversed course and on April 10th issued an executive order intended to release between 

1,500 and 1,800 “non-violent, at-risk” individuals housed in state prisons who were within 

a certain number of months of their scheduled release date. At that time, the population of 

just the city of Philadelphia’s jails was 4,727. Defense attorneys criticized the exclusionary 

criteria as being too prohibitive citing the prohibition of both persons who had violated 

parole for drinking or leaving home while on supervision as well as anyone who had been 

convicted of a violent crime within the last 10 years even if their current sentence was 

related to a non-violent charge. Ultimately, these criteria limited the number of potential 

releases to 1,248 and then, upon further review, to just 851, close to just 4% of the state’s 

incarcerated population.8 Furthermore, the order stated that the reprieves would be 

temporary with all persons expected to return to correctional institutions to finish their 

sentences at the conclusion of the state of emergency without receiving credit for time 

served on home confinement.9  
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Despite the plan’s overall modest goals, by the end of June 2020, just 159 

individuals had been released prompting hunger strikes from a coalition of human rights 

organizations around the state10 as well as the filing of numerous lawsuits by inmates 

within Philadelphia’s jails and prisons citing poor conditions and inhumane treatment.1 

From April 5th to July 5th of 2020, admissions in Pennsylvania’s correctional facilities 

averaged at 182 per week while releases averaged at 214 per week resulting in an overall 

reduction of just 741 individuals statewide by August 31st, 2020. At that time, analysis by 

the Defender Association of Philadelphia, a non-profit group of attorneys that provide 

advocacy and free public defense representation, estimated that between 750 and 1,100 

people who met the criteria for release were currently incarcerated in the city’s jails and 

prisons.11 

 This lack of movement on the part of the administration was baffling for 

Pennsylvania inmates like George Scantling of SCI Houtzdale. Mr. Scantling had already 

received his “green sheet”—the official paperwork granting parole—prior to the executive 

order being signed. As a 59-year-old with diabetes and hypertension whose sentence was 

related to a nonviolent drug crime, he met all the criteria listed in the governor’s order. 

Unlike other incarcerated persons, he also had support from friends and family who set up 

and paid for a $400 room in West Philadelphia and helped him arrange a job for when he 

was released. A month after being granted parole, Mr. Scantling was still waiting in prison 

to be released without any indication from the prison administration why his release was 

being held up.8 As an older individual with comorbidities, every extra day he was held 
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without explanation was existentially damning, another potential exposure to a virus that 

could leave him hospitalized or dead. 

Meanwhile, conditions within local correctional facilities were deteriorating. A 

letter signed by more than 60 inmates at PICC (Philadelphia Industrial Correctional 

Center) was sent to the Philadelphia Community Bail Fund detailing the ways in which the 

facility was not following CDC guidelines including sharing of cells between persons 

testing positive and negative, guards refusing to wear gloves, and witnessed deaths of 

individuals that were not being reported by the administration.1 

Furthermore, Philadelphia County prisons were neither reporting nor required to 

report data regarding prisoner conditions or the specifics of how their facilities were 

responding to outbreaks. Three incarcerated individuals at FDC (Federal Detention 

Center) Philadelphia—Timothy Brown, Myles Hannigan, and Anthony Hall—filed suit on 

April 15th, 2020 stating that overcrowding, lack of personal protective equipment, and lack 

of testing for the novel coronavirus was a violation of their constitutional rights and put 

their health and the health of others like them at risk. The suit petitioned a claim for 

injunctive relief and writs of habeas corpus seeking temporary release for themselves and 

other detainees at elevated risk for contracting the virus. The government and warden 

issued a response stating that the inmates’ concerns were overblown with US Attorney 

William McSwain stating: 

There is no legal basis for the relief that petitioners seek, which is the mass 
release of federal inmates without the individual assessments that the law 
requires. The petitioners implore us to 'think outside the box,' which is just 
a euphemism here for ignoring the law. I can assure the public that that will 
never happen on my watch.12 
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The difficult conditions within prisons were corroborated by the city’s correctional 

officers who filed a complaint with OSHA in April 2020 citing a lack of personal protective 

equipment as well as disinfectant supplies, and most notably, that prison administration 

mandated them to continue reporting to work even if they had come into contact with a 

known COVID-positive individual.13 Kirstin Cornnell, the social services director at the 

Pennsylvania Prison Society—an organization which serves as an unofficial advocacy and 

oversight service of prison conditions on behalf of families of incarcerated Pennsylvanians—

stated at the time: 

The best that we understand is that the department is giving a lot of 
discretion to each facility. I think we get calls on a daily basis from loved 
ones that are concerned about access to programming, access to visit, phone 
calls, shower time, all of this type of thing. But it’s really hard to give a clear, 
consistent answer about what’s happening.14 

 
Another recourse for inmates was to appeal for compassionate release. As part of 

the landmark 1984 Sentencing Reform Act,15 Congress revamped the criteria for 

compassionate release to act as a safety valve for releasing prisoners due to “extraordinary 

and compelling reasons.” The responsibility is split between the US Sentencing 

Commission who determine what constitutes these extraordinary and compelling reasons, 

the federal Bureau of Prisons (BOP) who identify prisoners who meet this criteria and file 

motions for sentence reduction on their behalf, and the sentencing court which decides 

whether the request is credible and warrants the reduction.  

The criteria listed as “extraordinary and compelling” includes diagnosis with a 

terminal medical condition, a debilitating medical condition without hope of recovery such 

as complete disability, prisoners who are older than 65 and have a medical condition or 
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have served at least 75% of their sentence, or prisoners who experience death or 

incapacitation of the caregiver of the prisoner’s minor children such that the prisoner is 

the only family member capable of caring for the minor(s).15 

After the virus began sweeping through the nation’s penitentiaries, tens of 

thousands of federal prisoners applied for compassionate release. Data from the Bureau of 

Prisons shows that officials approved fewer applications during the pandemic than they did 

in the year prior—55 in 2019 vs. only 36 between March 2020 and April 2021—despite the 

fact that 31,000 applications were filed in 2020 and 2021 compared to just 1,735 in 2019. 

Data published by the Marshall Project, a nonprofit news and data tracking organization 

focusing on the US criminal justice system, showed that the Bureau of Prisons rejected or 

ignored more than 98% of compassionate release requests during the first 3 months of the 

pandemic and that of the 3,221 people who eventually were released nationwide during 

the pandemic on grounds of compassionate release, 99% of those releases were granted, in 

spite of objections by the BOP, by judges reviewing appeals by prisoners whose applications 

had either been initially rejected or lapsed after 30 days of inaction by the BOP.16 

Associate Professor at the University of Iowa College of Law, Allison Guernsey 

noted of the compassionate release requests: 

In court, prosecutors were fighting release and saying that this person 
doesn’t have a condition that makes them vulnerable – and then they 
would die, and the BOP would issue a press release saying that the person 
had underlying conditions. The two-faced position of the Department of 
Justice, which includes the BOP, is really quite shocking. 
 

Fundamentally, by not reducing population numbers, the only response by correctional 

institutions was to institute more and more draconian protocols. The lack of PPE 
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necessitated ever-expanding social distancing practices that required inmates to spend so 

much time within their cells that it frequently violated their already limited civil rights. In 

addition, correctional officers whose concerns were going unheeded by DOC 

administration were beginning to call out of work at a high rate. These constant staffing 

shortages meant fewer access to resources and increased time in cells for inmates. For 

pretrial detainees, the 90% of the incarcerated population in the local jails simply awaiting 

trial, the average length of stay increased from 189 days pre-pandemic to 271 days by May 

2020.11 

Even after universal testing was implemented in jails and prisons statewide in May 

2020, the data surrounding the virus’ spread only became more opaque and obfuscated. A 

5-month analysis done by Spotlight PA found huge fluctuations in the reported numbers of 

tests administered as well as inexplicable changes to the death count. These findings were 

corroborated by UCLA’s COVID Behind Bars Project after they simultaneously started to 

notice discrepancies in the state of Pennsylvania’s reporting. Department officials stated 

that data changes were due to errors in duplicate testing, yet they refused to offer up any 

supporting data including how many prisoners had the virus, when they had it, how many 

were negative, and how many were recovered. The department spokesperson eventually 

gave a statement indicating that the numbers published online represent the total number 

of inmates tested rather than the total number of tests performed. However, the 

department’s own records at the time the report was published indicated 62,980 inmates 

had been tested despite the fact that the department’s own housing data listed only 40,776 

inmates.17 
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Due to the lack of transparency regarding prison data and conditions and the 

overwhelming nature of even the most modest estimates of caseloads and deaths within the 

prison system, many state legislators took it upon themselves to urge Governor Wolf to 

expand the temporary reprieve program to the most medically vulnerable members of the 

state’s correctional system. Legislators noted that 27 inmates and 2 staff members had died 

from COVID-19 in the first 20 days of 2021, a number that exceeded the total number of 

fatalities in state prisons between March and November 2020.9 One of the cosponsors of 

the memorandum titled “Expanded Eligibility for Medical and Elderly Release to Mitigate 

COVID-19 in PA’s Prisons,” State Representative Chris Rabb (D-Philadelphia), citing the 

fact that 90% of inmates who died of COVID in 2020 were over 50 with pre-existing 

health conditions stated: 

Without speedy releases of incarcerated Pennsylvanians following the 
guidance of public health officials, men and women in our prisons will 
continue to receive de facto death sentences due to the inaccurate—and now 
dangerous—assumption that people convicted of certain criminal offenses 
are a significant threat to the public. We cannot let politics and 
misinformed public perception about bold necessary public health measures 
get in the way of making Pennsylvanians safer. It is not fair to DOC staff 
nor to incarcerated people, nor all those with whom they come in contact 
beyond the prison walls.18  
 
As vaccinations became available to the nation’s incarcerated population, it was 

hoped that the tide of the pandemic would begin to ebb. As a prioritized population, early 

vaccination availability led to relatively high compliance amongst the incarcerated 

population in Pennsylvania with around 77% of inmates vaccinated by June 2021. 

Contrastingly, only 22% of corrections staff self-reported as being inoculated despite 

recommendations by the Pennsylvania State Corrections Officers Association for members 
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to get vaccinated citing the 3,900 of the roughly 10,000 union members that had already 

contracted COVID-19. With 138 COVID-associated deaths of incarcerated persons already 

reported and more than 11,000 reports of contraction of the virus, the ability to curb the 

case rates and deaths was contingent on high inoculation rates for both prisoners and staff. 

As noted by Lorraine Haw, prisoner rights advocate and mother to a son serving a life 

sentence without possibility of parole: 

What’s the point of vaccinating the insiders if the staff aren’t vaccinated? 
It’s not the insiders that are going in and out of prison. It’s the staff. So if 
anything is coming in, it’s coming in through the staff.14  
 
The relentlessness of new cases within prisons even as the curve was beginning to 

flatten again in the general population pushed local facilities to their breaking point. In 

early July 2021, City Controller Rebecca Rhynhart described the city’s jails as “unsafe” and 

noted upon entering the housing units of CFCF (Curran-Fromhold Correctional Facility), 

Philadelphia’s most populous jail, that “inmates are screaming, begging to talk to their 

families, screaming to be let out.” Furthermore, an uptick in violence within city correction 

facilities had led to 5 recent homicides, more than all combined homicides committed in 

the previous 8 years.11 

These reports came on the heels of the Philadelphia Department of Prisons 

decision in June to pay a $125,000 settlement to the city’s two nonprofit bail funds to 

avoid a formal finding of contempt in a federal lawsuit over what was described by civil 

rights attorneys as cruel and inhumane lockdown conditions. Four months prior, a federal 

judge had ordered the department of prisons to provide at least 3 hours per day outside of 

the cells, a number largely seen by experts as the minimum legal threshold for humane 
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treatment.19 Local correctional facility administrators cited lack of staffing as the primary 

reason they had continued to violate the court-ordered 3 hour minimum while neglecting 

to recognize this issue could be mitigated with further temporary or permanent release of 

the city’s incarcerated population. 

Noting the worsening conditions, the mounting lawsuits, and the lack of response 

at an administrative level, Pennsylvania Prison Society Education and Advocacy Fellow 

Anton Andrew stated: 

What is happening in Philadelphia’s prisons today is so far from normal. It 
is not safe, and it is not humane. In March of this year, the number of 
complaints we received regarding the Philadelphia Department of Prisons 
doubled. It doubled again in April and hasn’t gone down.  The City of 
Philadelphia has an important and urgent choice to make – can we do what 
other counties have done and safely reduce the number of our fellow 
citizens who are locked up?20 
 

Calls for reprieve at the federal level began to increase, though these too fell on deaf ears. 

While the CARES (Coronavirus Aid, Relief, and Economic Security) Act passed in March 

of 2020 had given the Bureau of Prisons the discretion to release members of the federally 

incarcerated population to home confinement, the application of this legislation had been 

confusing at best. Though certain criteria were listed regarding eligibility for the program, 

critics noted that the list generated by the BOP was done in a way that overall lacked 

oversight, transparency, and clarity of its guidelines.21 Of those who were lucky enough to 

be on the list, the expectation based on the Trump administration policy was that, as in the 

state of Pennsylvania, these individuals would eventually be returned to incarceration 

within 30 days after the end of the declaration of emergency regarding COVID-19. 
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However, the newly instated Biden administration began to explore other possibilities in 

early 2021 with house spokesperson Andrew Bates explaining at the time: 

President Biden is deeply committed to reducing incarceration and helping 
people successfully reenter society. As he has said, too many Americans are 
incarcerated – and too many of those incarcerated are Black and Brown. 
That is why the President is exploring the use of his clemency power for 
individuals on CARES Act home confinement. The Administration will 
start the clemency process with a review of non-violent drug offenders on 
CARES Act home confinement with four years or less to serve.21 
 

More than 2 dozen advocacy organizations as well as a bipartisan coalition of members of 

the House of Representatives urged the Biden administration to recognize the paucity of 

recidivist activity amongst the more than 7,000 individuals placed on home confinement 

in the 10 months since passage of the CARES Act and end the Trump-era policy requiring 

return to prison. In particular, they highlighted the fact that just 20 individuals released as 

part of the program had been returned to prison due to a violation of their home 

confinement conditions.22 However, on January 15th, 2021, a memo went out from the 

White House indicating that the return to prison policy would remain.23 

For individuals like Rufus Rochell, this decision placed his life in limbo. At the age 

of 36, he had been given a 40-year sentence for possession of crack cocaine and conspiracy 

to distribute—a charge he has maintained he is innocent of to this day. In April of 2020 he 

was released from federal incarceration and put on home confinement and over the next 

16 months had made strides to reenter society. He had begun working at food drives, 

volunteering with at-risk youth, and had even spoken before Congress detailing the risks of 

COVID-19 in correctional facilities. At 69 years old, Rufus had only 10 months left on his 

sentence at the time the memo was issued by the white house indicating he would have to 
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return to prison. Despite the obvious distress and confusion such a decision was bound to 

create in his life, Rufus’ perspective was clear: 

I’m not upset or nothing, [b]ecause the fact is, I did a good job out here in 
terms of changing lives. And doing the best I could to change lives. And 
maybe it is time for me to step back in for a little while to help change lives 
inside of there…I would love to stay out, I would love to have my freedom, 
[b]ut sometimes things are out of your control and what this shows me is 
that those in authority, if this happens, are not for rehabilitation and 
second chances and changing individual lives for positive good.22 
 

 As the strain of the pandemic waxes and wanes and new variants continue to erase 

any progress made in terms of lifting restrictions in prisons, it’s difficult to see local and 

national policies to protect the incarcerated population as anything other than catastrophic 

failures. The virus has continued to spread unmitigated; lockdowns and restrictions of civil 

rights continue to be enforced; violence, trauma, and abuse within prisons have increased, 

and even the meager reductions in population are blemished by the caveat that a return to 

prison is inevitable. While the situation has a feel of inevitably, it’s important to recognize 

that different choices likely would have produced dramatically improved outcomes.  
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CHAPTER 3: HOW DID WE GET HERE? JAIL CYCLING, VIOLENT CRIME, 
TRUTH IN SENTENCING, AND RECIDIVISM 

 

Over the last 18 months since the pandemic began, public health experts have 

reiterated time and again that a global pandemic was expected at some point. The ability of 

viruses to mutate and produce novel antigens is a continually pervasive threat albeit not 

always at the scale of COVID-19 or previous pandemics. However, given this immunologic 

reality, it is bioethically incumbent on our correctional system to reevaluate its ability to 

maintain the health and safety of the population it houses. Population reduction, though 

stigmatized and commonly seen as an open invitation to increased criminality in our 

country, is not only the most fundamentally powerful solution, but also one that has a 

negligible effect on public safety. 

By ending pretrial detention in the early days of the pandemic, it’s likely that the 

vast spread of COVID-19 in correctional facilities could have been mitigated. Indeed, 

retrospective studies in Cook County looking at carceral-community epidemiology during 

the early days of the pandemic found that jail cycling was by far the greatest predictor of 

COVID-19 rates when controlling for all demographic variables including poverty, racial 

demographics, education, and population density. For each arrested individual cycled 

through Cook County jail from March to August 2020, nearly 5 additional cases of 

COVID-19 in their ZIP code of residence could be attributed to cycling.4 These are 

individuals who, as mentioned before, are by and large pretrial detainees, individuals who 

have not been convicted of any crime, who are unable to make bail due to socioeconomic 

poverty. With only 5% of arrests nationally relating to serious violent offenses, the majority 
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of detainments in jails are related to crimes of poverty and homelessness with a major study 

of 2 of the largest county jails in the country finding that 42% of jailed individuals were 

not convicted of any charges for which they were detained.4 Ending pretrial detention and 

limiting police contact was found to have the capacity to prevent an estimated 23,000 

COVID-19 infections amongst the incarcerated populations and a further 76,000 

infections in surrounding communities.24 

Secondly, over the last 30 years, prison demographics have largely shifted as the 

correctional system moved further towards its punitive rather than rehabilitative paradigm 

with older and elderly prisoners making up a larger portion of the incarcerated population. 

In 1993, only about 45,000 individuals in prison were over the age of 50 (~5.3% of the 

population). By 2013, this number had ballooned to 243,700 people (18.4% of the 

population). There were 18 individuals over 65 per 100,000 individuals in 1993 compared 

to 64 per 100,000 in 2013, an increase of more than 250%. These changing demographics 

are representative of the increase in sentence lengths with the average time served by 

individuals between 1990 and 2009 increasing 36%.25 As this uptick in the incarceration 

rate in this country occurred, multiple empirical studies undertaken have found that 

increased incarceration rates do not, in fact, increase public safety with many states—

notably California, Michigan, New Jersey, New York, and Texas—reducing their prison 

populations while concurrently experiencing decreasing crime rates.24 A 2016 study of mass 

incarceration found that for 39% of individuals in US prisons there is no public safety 

justification for their incarceration.26 
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A large reason for this change in prisoner demographics is related to the 

redefinition of violent crime. Violent crime is paradoxical in that it is a catch-all term, but 

different types of criminality are defined as violent in some states and non-violent in 

others. For instance, in some states, marijuana possession is considered a violent crime, as 

are some crimes committed in self-defense in response to physical or sexual assault. This 

semantic distinction results in more mandatory-minimum sentencing, increased time 

served which rapidly ages the prison population, and fewer resources going towards 

rehabilitative or restorative practices.24 The “tough on crime” and truth-in sentencing era of 

the 1980s and early 1990s in the United States saw many states enacting mandatory 

minimum laws like Three-Strikes which imposed life sentences on individuals convicted of 

3 “violent or serious offenses” which, given the arbitrariness with which violence was able 

to be used as a qualifier by different states is, in retrospect, seen by criminal justice experts 

as a deeply flawed sentencing paradigm. One study found that individuals convicted of 

violent crimes and subsequently released in 2016 served an average of 69% of their 

assigned sentence compared to 38% for those convicted of drug crimes and 41% for those 

convicted of property crimes.25 Complicit in this change to the correctional system was the 

federal government who in 1994 passed the Violent Crime Control and Law Enforcement 

Act which assured funding for additional state prisons and jails to accommodate the 

projected increase in the incarcerated population.  

This aging of the prison and jail population is important to note as we now know 

that individuals become less prone to recidivism as they age. Data from the NCRP 

(National Corrections Reporting Program) looking at recidivism amongst violent offenders 
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revealed that around 15% of individuals aged 18 to 24 at the time of release had a new-

crime reincarceration within 3 years compared to ~8% of people aged 35 to 44, ~6% of 

those aged 45 to 54, and just 3% in those 55 and older.27 

 Furthermore, the costs of these increased sentences generate an enormous strain 

on the economy. A 50-year sentence is estimated to cost the state ~$2.5 million. With 

more than 160,000 people serving life sentences across the country and another 45,000 

serving sentences greater than 50 years (in other words, de facto life sentences), the costs 

associated with long term incarceration are astronomical. State prisons spend $16 billion 

each year just to incarcerate people older than 55 and another $3 billion on health care for 

sick and dying incarcerated individuals. Past the age of 50, the cost to house prisoners 

roughly doubles due to this increased healthcare burden.28 

This distinction is an important one given that all criteria associated with 

temporary release at the local and federal level implemented during the pandemic have 

excluded individuals on charges related to violent crime. Recall that in Pennsylvania, those 

who had any violent charge within the last 10 years were excluded regardless of whether 

their sentence at the time of the pandemic was for a non-violent charge. Due to the longer 

sentencing structures associated with violent crime, any efforts to reduce the prison 

population based on medical vulnerability and age are severely hampered by the fact that 

often these older, sicker individuals are serving long sentences for violent crimes 

committed often decades prior. Indeed, 55% of the current prison population is 

incarcerated for violent offense in the categories of murder, manslaughter, rape or sexual 

assault, robbery or physical assault.25  
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Many policymakers, reflecting the retributive theory of incarceration, see these 

lengthy sentences and exclusion from temporary or permanent release measures as simply 

what people deserve for committing heinous, violent crimes. Yet, as mentioned previously, 

the consensus of researchers is that lengthy prison sentences have no deterrent effect on 

violent crime. Furthermore, Bureau of Justice statistics indicate that individuals convicted 

of violent crimes have lower rates of recidivism compared to all released individuals. For all 

released individuals: 68% were rearrested within three years, 50% returned to prison, 45% 

were reconvicted, and 22% had a new-crime reincarceration. For prisoners convicted of 

violent crimes: 62% were rearrested within three years, 45% returned to prison, 37% were 

reconvicted, and 20% had a new-crime reincarceration.25 

 It is important to recognize that persons previously incarcerated on charges of 

homicide (defined as murder, voluntary manslaughter, vehicular manslaughter, negligent 

manslaughter, nonnegligent manslaughter, and unspecified manslaughter or homicide) are 

rearrested for a new homicide at a higher rate compared to the average individual 

previously incarcerated for a violent offense (2.1% of rearrests for the homicide cohort 

compared to 1.1% for the general violent crime cohort). However, this statistic also serves 

to highlight the fact that nearly 98% of individuals previously sentenced for a homicide are 

not arrested for another homicide and are also, as mentioned above, less likely to be 

rearrested for other violent crimes broadly. The reincarceration rate for individuals released 

after an initial incarceration for murder or nonnegligent manslaughter is 4.4% which is 

well below the average rate of 9.9% for all individuals released regardless of initial crime for 

which they were incarcerated. Looking specifically at older individuals, among those 
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individuals older than 55 who were previously incarcerated for murder or nonnegligent 

manslaughter, just 0.2% are reimprisoned within 3 years of their release for another 

homicide charge.25 

 Given the extensive social harm of a crime like homicide, it’s reasonable to suggest 

that even a 0.2-2.1% chance of post-release homicide being perpetrated by an individual 

previously incarcerated for homicide is too high. Quantifiable data doesn’t serve to answer 

the question of how much homicide we, as a society, are willing to accept. However, looked 

at another way, this statistic also emphasizes the fact that 97.9%-99.8% of this cohort of 

individuals pose little to no risk to general public safety. Furthermore, during a pandemic, 

any public-safety risk posed by releasees must necessarily be weighed against the health and 

community safety risks continued detainment has been proven to incur.25 Given the fact 

that new homicides and other violent crimes, as detailed above, are also perpetrated by 

individuals incarcerated previously on other violent offenses as well as nonviolent property 

crimes, and drug or public order offenses—albeit at slightly lower rates—the particularly 

extensive sentences associated with homicide and exclusion from decarceration measures 

appear to be unsupported by the recidivism statistics. 

 Philadelphia’s juvenile lifers, minors sentenced to life sentences without the 

possibility of parole, provide a salient example of the value in shifting to a more 

rehabilitative paradigm regarding sentencing. Over the last decade, the punitive nature of 

these initial sentences has been subject to reconsideration with a significant number of 

these individuals, upon review, having their sentences commuted. A recent study28 

conducted by Montclair University analyzing this unique cohort of individuals found a 
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recidivism rate, defined as reconviction for any offense, of 1.14% among the 174 juvenile 

lifers whose sentences were commuted during the time of the study. Larry Krasner, District 

Attorney of Philadelphia said of the study: 

This study confirms what we already knew from criminology: longer 
sentences do not protect public safety; it’s the likelihood of being caught and 
the swiftness of punishment that actually deter crime. Even people who 
commit monstrous acts very young are not monsters. Overwhelmingly, they 
evolve. Overwhelmingly, they are capable of growth and change, and can 
safely be brought home. People who have been incarcerated for decades 
following offenses committed while they were young are especially deserving 
of a second look in the middle of a public health pandemic that is crippling 
communities and economies across Pennsylvania and throughout the 
country. During this pandemic, it is irresponsible to allow any population of 
people who don’t need to be in close proximity to become a virus incubator, 
whether in senior homes, industrial and retail locations, or in jails and 
prisons. The public safety of every one of us depends on stopping the virus 
from spreading everywhere.29 
 

These are individuals who are returning to society and to the economy, no longer a financial 

burden, no longer an absent family member or potential caregiver, 99% of whom upon 

release do not elect to engage in further criminality. The 174 individuals released during the 

time of the study represent $9.5 million in savings to the correctional system over the first 

decade alone, funds that can be reallocated to public support infrastructure and 

rehabilitative sources. And yet, despite quantitative evidence demonstrating that they are 

overwhelmingly not a danger to public safety, these are individuals who have been 

previously prohibited from prison depopulation measures primarily due to the social stigma 

of the crimes for which they were sentenced. 

Conceptually, it is important to put into context that this low recidivism rate of 

violent crime is also achieved in spite of rather than due to any form of robust  
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rehabilitative or reentry support. As mentioned previously, 68% of all previously 

incarcerated individuals are rearrested within 3 years of release. The consensus, according 

to research, is that poverty is the number one predictor of recidivism with 49% of people 

with 2 or more arrests per year reporting annual incomes below $10,000 and an 

unemployment rate of 15% (average unemployment in the US is ~5.76%).30 Previously 

incarcerated individuals are also nearly 10 times more likely to experience houselessness 

and 2 times more likely to experience food insecurity compared to the general population, 

and, in many states, are provided restricted access to education, employment, and public 

housing.24  

For most individuals who struggle with reentering society, a huge factor is the lack 

of reentry or rehabilitative services either during their incarceration or upon release. 

Indeed, more than half of all incarcerated persons receive no rehabilitation services,24 and 

the few reentry programs that do exist in this country are generally unsupported by the 

federal government with 45% of surveyed programs reporting financial challenges that 

resulted in layoffs and/or discontinuation of services during the initial months of the 

pandemic.3 In contrast, state governments that prioritized public health infrastructure and 

investments that support the social safety net like Medicaid, unemployment insurance, and 

universal pre-K have had lower per capita incarceration rates on average.24 

Importantly within this context is the significant number of incarcerated 

individuals who have mental health challenges. The most recent data from the Bureau of 

Justice indicates that 37% of incarcerated people in US federal and state prisons and 44% 

of people in jails have been diagnosed with a mental illness by a mental health professional. 
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Furthermore, the rates of individuals meeting the threshold for experiences defined as 

severe psychological distress in prisons is 26% compared to just 5% in the general 

population.24 One national study31 found that amongst those individuals incarcerated in 

state prisons who have been diagnosed with a mental illness in their lifetime, only 36% 

received any counseling or mental health services while incarcerated. During this 

pandemic, in which facilities largely unequipped to safely quarantine or medically isolate 

individuals have resorted to restrictive housing and solitary confinement measures, the 

psychological burden on this population has only increased. It is unrealistic to expect a 

population with such significant mental health burden to be rehabilitated in carceral 

facilities with fewer services and more possible exposure to psychological distress.  

Despite the many examples of successful community health and reentry support 

programs including substance use disorder treatment, job training, community-based 

conflict-resolution, adult education, trauma-informed therapy, and mental/behavioral 

health services, our predilection for continued detainment and incarceration is continually 

at the forefront of national policy, even during a public health crisis.24  

For those individuals whose post-release reintegration has been comparatively 

successful, barriers continue to mount. During the pandemic, when early relief legislation 

was being passed in March 2020, previously incarcerated small-business owners were 

disqualified from receiving federal relief if their previous charge met certain criteria 

including placement on parole within the past 5 years or a prior felony conviction of any 

kind.3 Reflecting on the relationship between poverty and recidivism, it is unconscionable 

and damaging to the social fabric for a federal relief program to exclude the formerly 
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incarcerated for any reason. The punitive nature of our correctional system simply does not 

end when a person is freed from incarceration. Freedom, for this population, is not free. 
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CHAPTER 4: HISTORICAL INEQUITY AND RACIAL DISPARITIES 

 

Any discussion of the ethics and politics of incarceration would be incomplete 

without recognizing the historical and social context of the intersection of race and 

criminal justice in the United States. Historically, the criminal justice system has by and 

large treated white and non-white offenders differently. For context, as of 2016, black 

Americans are 7 times more likely than white offenders to be incarcerated for violent 

crimes, 3 times more likely to be incarcerated for property crimes, 5 times more likely to be 

incarcerated for drug crimes and 5 times more likely to be incarcerated for public-order 

crimes. While the black-white population gap for drug crimes and property crimes declined 

between 2000 and 2016, the race-based population disparity for violent crime remained 

constant.25 Recognizing the longer sentences associated with violent crime and the 

subsequent exclusion from population reduction measures, the effects of this pandemic in 

the correctional system have predominantly been borne by people of color. 

Similarly, data from jails show that given the same charge, non-white offenders are 

more likely than white offenders to be detained pretrial, sentenced to incarceration, and, 

in federal courts, to receive longer sentences.24 Furthermore, with jail cycling, as previously 

mentioned, playing an outsized role in community spread, there is a further disparity given 

that 43% of pretrial detainees identify as Black despite only making up 13% of the 

national population. Analysis in Cook County and Chicago found that of the additional 

disease burden associated with jail cycling, 86% of that burden would be borne by Black 
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and/or Hispanic-majority ZIP codes thus making up 17% of total cumulative cases within 

those ZIP codes compared to just a 6% effect in majority White ZIP codes.4  

We now know that COVID-19 has had an outsized effect on communities of color 

including median hospitalization rates of 44% for black individuals and 36% for Hispanic 

individuals compared to 16% for White individuals, as well as overall population share of 

deaths for Hispanic or Latino, non-Hispanic Black, and non-Hispanic American Indian or 

Alaska Native that exceed each group’s share of the national population.32 While perhaps it 

would be unfairly critical to castigate our policymakers for not recognizing the likely social 

determinants that lead to these race-based disparities in the effects of the pandemic when 

they were drafting legislation in March 2020, the sustained crisis within the correctional 

facilities in this country and the continued lack of reconsideration of population reduction 

measures is an indictment of their continued ignorance and only serves to perpetuate 

institutional race-based harm. 
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CHAPTER 5: CONCLUSION AND RECOMMENDATIONS 
 

As new strains of the COVID-19 virus continue to develop and public health 

experts urge preparedness for the likelihood that the virus could become endemic, the 

threat to the incarcerated population in the US continues unabated. While policies up to 

this point have not met ethical standards to protect the health and safety of this unique 

population, that does not mean we cannot radically alter our approach. For the health and 

safety of the nation’s incarcerated population it is imperative that we immediately and 

urgently: reduce the incarcerated population at the federal, state, and municipal level and 

augment our criteria to include individuals convicted of violent offenses who meet all other 

criteria; end pre-trial detention and cash bail to prevent the continued influence of jails as 

racially and socioeconomically inequitable vectors of community spread; and reallocate 

funding designated for new carceral facility construction towards reentry programs and 

public health investments that bolster the social safety net including services that can offer 

alternatives to incarceration such as mental health facilities and rehabilitative programs for 

substance use disorder. 

Despite conservative talking points and the quibbling of our policymakers 

regarding the political ramifications of supporting broad decarceration measures, research 

by the think-tank Data for Progress found that the majority of likely voters actually do 

support some form of decarceration as a response to the pandemic.33 The current public 

health crisis has the potential to catalyze a cultural shift towards destigmatizing this 

historically marginalized population and initiating a rethink of the fundamental purpose of 
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our correctional system. As Philadelphia City Councilmeber Kendra Brooks stated during 

the summer of 2021: 

The COVID-19 pandemic has made it painfully clear that the conditions of 
our prisons are inhumane and unacceptable...[w]e can no longer make 
excuses for the unsafe conditions of our prisons. Incarcerated individuals 
and their families deserve answers, and they need a plan.20 
 
Ethically, we can and should strive towards a just and equitable system that 

prioritizes rehabilitation over punishment, but, ethics notwithstanding, the data presented 

herein suggest the long term economic and social benefits of decarceration far outweigh all 

if any benefits in maintaining the status quo. That it took countless preventable deaths and 

immeasurable damage to the home communities of incarcerated individuals to shine a 

light on the gross inequity and inefficiency of the correctional system is an indictment of 

our own ignorance. At the very least, we must no longer remain blind to the failings of our 

correctional system and must begin affecting necessary changes not only to prevent a 

similar public health crisis from occurring but also to ensure a more just, equitable, and 

rehabilitative future for our nation’s incarcerated population.   
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