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ABSTRACT 

 
Since the United States’ founding, the national government has required that its 

military officers and enlisted personnel take oaths. Addressing issues of support, loyalty, 

diligence, and obedience, these oaths developed differently even though they were 

shaped by the same circumstances such as existing in a society that historically valued an 

oath’s effectiveness to accomplish a specific purpose. What purpose did US leaders 

believe military oaths fulfilled? This thesis argues that the oaths always served the same 

primary purpose to help sustain civil control of the armed forces. For the nation’s 

founders, the oaths essentially served as a symbol that embodied the republican ideal of 

“due responsibility.” Always connected with responsibility, however, was the issue of 

loyalty. Whenever the nation experienced pivotal events, such as its establishment or civil 

war, national leaders substantially modified the oaths to account for shifting allegiances. 

Ultimately, then, examining the society from which the oaths developed and the specific 

episodes when the oaths were created or changed, such as congressional debates, 

provides needed context to understand the oaths’ current significance to the nation and its 

armed forces. 
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CHAPTER 1 

INTRODUCTION 

 
When President George Washington spoke to both chambers of the US Congress 

in his sixth annual address on November 19, 1794, the multi-state militia army that he 

had sent two months earlier into western Pennsylvania to quell an armed rebellion was 

already returning.1 For over half of the speech, Washington discussed how the 

insurrection, which would become known as the Whiskey Rebellion, came about and his 

administration’s response. Although the rebellion, as historian Richard Kohn observed, 

can be remembered “as a milestone in the creation of federal authority,” it has other 

significance as well.2 US political leaders known as Federalists, based on their 

perceptions of the militias’ behavior during the crisis, became more convinced of the 

young nation’s need for a greater number of regular troops to provide defense and 

internal security instead of relying on citizen soldiers.3 Though the Federalists’ supposed 

leader, Washington would use his Farewell Address two years later to warn against 

“those overgrown military establishments, which, under any form of government, are 

inauspicious to liberty, and which are to be regarded as particularly hostile to republican 

 

1 George Washington, “Sixth Annual Message to Congress,” (November 19, 1794), 
https://millercenter.org/the-presidency/presidential-speeches/november-19-1794-sixth-annual-
message-congress; Leland D. Baldwin, Whiskey Rebels: The Story of a Frontier Uprising, Rev. 
ed. (Pittsburgh: University of Pittsburgh Press, 1968), 253. 

2 Richard H. Kohn, Eagle and Sword: The Federalists and the Creation of the Military 
Establishment in America, 1783-1802 (New York: Free Press, 1975), 170. 

3 Kohn, Eagle and Sword, 221. 
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liberty.”4 Basically, Washington identified a problem that all governments face and that 

the delegates to the Federal Convention in 1787 addressed as they sought to form a more 

perfect government: How can a nation possess a military that is strong enough to protect 

the country yet will never seek to overthrow the government?  

Investigating the Framers’ writings reveals that they provided multiple safeguards 

against this situation, even if they did not completely recognize one of them. The 

unacknowledged safeguard is grounded in Alexander Hamilton’s assertion that “the 

ingredients which constitute safety in the republican sense are a due dependence on the 

people, and a due responsibility.”5 This “due responsibility” is what the Founders 

indirectly established by requiring all governmental officers, to include its military ones, 

to take an oath in support of the US Constitution.6 Hamilton acknowledged the 

importance of “that sacred reverence which ought to be maintained in the breast of rulers 

towards the constitution of a country.”7 He also asserted how all government officers 

would be required to observe the laws due to their being “bound by the sanctity of an 

oath.”8 This meant, then, that even if a situation required the government to temporarily 

bypass the “due dependence on the people” safeguard, then the government could still be 

 

4 George Washington, “Farewell Address,” (September 19, 1796), https://millercenter.org/the-
presidency/presidential-speeches/september-19-1796-farewell-address. 

5 Alexander Hamilton, Federalist No. 70, in The Federalist Papers, ed. Clinton Rossiter (New 
York: New American Library, 1999), 392. 

6 US Constitution, art. 6, cl. 3. 

7 Hamilton, Federalist No. 25, 135. 

8 Hamilton, Federalist No. 27, 145. 
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protected from its defenders because of the “due responsibility” safeguard. Consequently, 

part of the answer to Washington’s farewell warning was found in the oath that the 

Constitution required and that the first US Congress subsequently articulated in the first 

laws it passed to govern the American military. 

To understand the military oaths’ historical significance necessitates 

comprehending the broader period and oath culture from which the military oaths 

emerged. From at least the 1200s, multiple types of oaths played a continual role in 

English society, and then in the English North American colonies, and finally in the 

creation of the United States and actions of the First and subsequent Congresses. 

Consequently, focusing on this era enables one to examine the historical context of the 

oaths’ development and identify any significant changes as different Congresses modified 

the oaths. This investigation additionally allows one to answer the question of what did 

these oaths mean to the different American generations as they either mandated a 

constitutional oath requirement and passed laws that specified the oaths’ wording or 

enacted legislation that modified the oaths and required additional ones.9 Ultimately, this 

thesis argues that the oaths, which the nation’s founders viewed as symbols that 

embodied the republican ideal of “due responsibility,” always served the same primary 

purposed to help sustain civil control of the armed forces. 

 

9 Although the Constitution only requires the oath of officers, all US Congresses have required an 
oath from all enlisted personnel. See Kenneth Keskel, “The Oath of Office: A Historical Guide to 
Moral Leadership,” Air and Space Power Journal 16, no. 4 (Winter 2002): 49. 
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This thesis, then, will address a couple of historiographical issues concerning the 

military oaths’ origins and development. First, scholars have only mentioned the oaths’ 

origins in a cursory way. Second, and more importantly, while these scholars provided a 

short overview of the oaths’ changes, no one specifically sought to provide an in-depth 

historical interpretation of the oaths’ creation and later changes.10 While historian Harold 

Hyman mentioned the oaths in To Try Men’s Souls: Loyalty Tests in American History, 

he did so from a societal perspective instead of focusing on the military specific oaths.11 

Significantly, then, investigating the oaths’ development not only reveals their purpose, it 

also lays the foundation for future research into the oaths’ unforeseen role in shaping the 

US military’s current identity.12 To begin this investigation, however, requires a focus 

shift to another country and to a time more than five hundred years before the creation of 

the Constitution of the United States and its requirement for an oath to support it. 

 

10 For examples of a basic historical analysis see: Keskel, “The Oath of Office,” 47-57; Thomas 
H. Reese, “An Officer’s Oath,” Military Law Review 25 (July 1964): 1-4; Edward M. Coffman, 
“The Army Officer and the Constitution,” The US Army War College Quarterly: Parameters 17, 
no. 1 (1987): 4-6; Thomas G. Sadlo, Oath of Office: Can the Military Defend the Constitution 
Against Domestic Enemies? (Air University, 2010), https://apps.dtic.mil/dtic/tr/fulltext/u2/ 
1018643.pdf.; Russell White, “The Oath is a Sacred Covenant,” U.S. Naval Institute Proceedings 
143, no. 2 (Feb 2017): 30-34. 

11 Harold M. Hyman, To Try Men’s Souls: Loyalty Tests in American History (Westport, CT: 
Greenwood Press, 1959). 

12 See chapters one and two in Richard M. Swain and Albert C. Pierce, The Armed Forces Officer 
(Washington, DC: National Defense University Press, 2017) and Anne E. Rondeau, “Identity in 
the Profession of Arms,” Joint Forces Quarterly, no. 62 (July 2011): 10-13, 
https://ndupress.ndu.edu/portals/68/Documents/jfq/jfq-62.pdf. 
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CHAPTER 2 

EMBODYING RESPONSIBILITY 

 
Pre-Constitution Historical Context, 1215 – 1787 

 
The idea of requiring a person to take an oath to validate that he or she is telling 

the truth, will be loyal to another person, or will faithfully behave a certain way was not a 

new concept in written law or a nation’s foundational documents. For instance, England’s 

Magna Carta of 1215 contained behavior oaths. In this historic document, which was 

created for the “better ordering” of the kingdom, King John enjoined that “any man who 

so desires may take an oath to obey the commands” of his kingdom’s barons. The 

document then stipulated that these same barons “swear to obey all the above articles 

faithfully, and shall cause them to be obeyed by others to the best of their power.”1 A 

couple hundred years later in the fifteenth century, the English political theorist, Sir John 

Fortescue, pointed to the necessity of oaths for good governance in his On the Laws and 

Governance of England. His work contained references to not only behavior oaths, but 

also oaths to tell the truth. Specifically, he observed that the English monarch swore one 

at the coronation to obey the laws, the king’s counsellors swore them to perform their 

duties, and jurors vowed to determine the truth in the cases brought before them.2 

 

1 England Magna Carta, cl. 61, 1215, https://www.bl.uk/magna-carta/articles/magna-carta-
english-translation#. 

2 John Fortescue, On the Laws and Governance of England, ed. Shelley Lockwood (Cambridge: 
Cambridge University Press, 1997), 29, 48, 115. 
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Fortescue noted that if the jurors were caught lying by making false oaths, then “the 

bodies of those jurors shall be committed to the prison of the lord king; their goods 

confiscated…their houses and buildings demolished…and they themselves shall 

henceforth be infamous, and their testimony as to the truth shall nowhere by accepted.”3 

Basically, Fortescue recounted the English law’s drastic consequences of being convicted 

of committing perjury or breaking the oath to tell the truth that a juror took. These two 

examples, then, demonstrate how the ancient English society believed in the efficacy of 

oaths to ensure a person’s right conduct or to tell the truth.  

By the sixteenth century, the English kings had started to expand oaths beyond the 

Magna Carta and Fortescue’s focus on external conduct to focus internally on an 

individual’s loyalty. In To Try Men’s Souls, historian Harold Hyman asserted that this 

was a time where “treason and heresy mixed in the lexicon of statecraft; piety and 

patriotism were on the agenda of all royal courts.”4 He noted that the Tudor monarchs 

used them to create a state security system where anyone who refused to swear the 

loyalty oaths was automatically thought to be disloyal to the nation.5 Consequently, after 

tracing the development of these intertwined political-religious loyalty oaths from Henry 

VIII through Queen Elizabeth to James I, Hyman asserted that the first English colonists 

to settle in North America brought with them an “invisible cargo” that consisted of the 

 

3 Fortescue, On the Laws, 39. 

4 Hyman, To Try Men’s Souls, 1. 

5 Hyman, To Try Men’s Souls, 2. 
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idea of requiring loyalty oaths.6 For example, James I had created an oath of allegiance 

and supremacy, which the Virginia colony’s first charter required every company officer 

and colonist to swear to before they were to depart.7 Similarly, Hyman observed that the 

Pilgrims’ Mayflower Compact served as “a combination loyalty test, church covenant, 

and fundamental constitution” and Boston’s Puritan leaders increasingly relied on the 

oath they created to address internal issues.8 Finally, Maryland’s original settlers also 

created an oath that colonists had to swear to in order to buy land, vote, and hold office.9 

Thus, by 1640, four different British American colonies had successfully transplanted 

their oath taking heritage into their new settings. While the colonies were different due to 

their founding purposes and local settings, they all implemented allegiance oaths 

demonstrating the value the colonists placed on this type of oath to determine and ensure 

loyalty.10 

Around this time, the English Civil War of 1642-1649 sent shockwaves 

throughout the British Isles and overseas to its colonial possessions that surfaced in the 

required oaths. Although the English continued to use oaths in an attempt to ensure 

loyalty during the conflict, not everyone agreed with how they were constructed and 

utilized. For instance, John Lilburne, in writing to a member of the House of Commons to 

 

6 Hyman, To Try Men’s Souls, 4. 

7 Hyman, To Try Men’s Souls, 4-5.  

8 Hyman, To Try Men’s Souls, 12, 15. 

9 Hyman, To Try Men’s Souls, 22. 

10 Hyman, To Try Men’s Souls, 22. 
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protest his imprisonment in the tower of London, asked “Why doe you impose such 

illegall, devilsh, impossible to be kept, contradicting Oaths, and Covenants, upon all the 

Freemen of England?”11 For Lilburne, oaths were supposed to solve controversy and 

strife, but the ones Parliament had recently created were causing problems.12 These issues 

arose due to the nature of Parliament’s oaths. Particularly, Lilburne claimed that they 

directly contradicted the oaths of supremacy and allegiance to the king that everyone was 

already required to take.13 Lilburne consequently reasoned that by causing people to 

swear these oaths, in addition to the king’s oaths, Parliament was essentially causing 

people to commit perjury, and “what trust or confidence is to be put in perjured 

Persons?”14 

Earlier Lilburne’s letter, he warned that people should not rashly swear an oath 

but only after intentionally considering it should they make a firm and unbreakable 

commitment to keep it.15 Now, after presenting his case against Parliament’s oaths, 

Lilburne concluded that they were “nothing else but cloaks of knavery, and breeders of 

strife and mischief” and pleaded with the member to not force people to swear them 

 

11 John Lilburne, Rash Oaths Unwarrantable: and the Breaking of Them Inexcusable (London, 
1647), 9, https://search-proquest-com.libproxy.temple.edu/docview/2240941005/99862115. 

12 Lilburne, Rash Oaths Unwarrantable, 17.  

13 Lilburne, Rash Oaths Unwarrantable, 16. 

14 Lilburne, Rash Oaths Unwarrantable, 17. 

15 Lilburne, Rash Oaths Unwarrantable, 12-13. 
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anymore.16 Ultimately, Lilburne asserted that the person who does not deem oaths as 

important will think nothing of breaking one whenever it served his interests “whereas to 

him that conscienciously scruples an Oath, his bare word, promise, or ingagement, is the 

sencerest tye in the world, which he would not willingly violate for all the earth.”17 

On the other side of the Atlantic, Hyman observed that the English colonists 

“used loyalty tests as weapons of ideology, political partisanship, and peculation” as the 

English Civil War and Glorious Revolution affected the American colonies.18 For 

example, Maryland’s colonists were sometimes at a loss to know what to do when two 

governments simultaneously claimed supremacy and required loyalty oaths.19 Similarly, 

Virginia’s colonists experienced the back-and-forth loyalty testing that having different 

political leaders caused. For example, once Charles II was restored as king, the colony’s 

leaders once again required the oaths of allegiance and supremacy to hold office and 

vote.20 Finally, the Massachusetts colony leveraged the crisis and uncertainty of the Civil 

War to its advantage as it continued to use oaths to test for loyalty to itself over England 

proper. While the colony’s leaders reverted back to acknowledging the king’s authority 

after the conflict, they used their own loyalty oaths instead of the king’s mandated ones.21 

 

16 Lilburne, Rash Oaths Unwarrantable, 18. 

17 Lillburne, Rash Oaths Unwarrantable, 18. 

18 Hyman, To Try Men’s Souls, 23. 

19 Hyman, To Try Men’s Souls, 29. 

20 Hyman, To Try Men’s Souls, 31. 

21 Hyman, To Try Men’s Souls, 40. 
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Massachusetts’s leaders kept this up until the Glorious Revolution when the monarchy, 

after five decades, finally succeeded in ending Massachusetts’s homegrown loyalty test.22 

After the English Civil War and Glorious Revolution, Hyman noted that England 

continued to require oaths as they were “part of the trappings of peaceful succession, 

[and] were a necessary cement to bind the sprawling settlements of England’s offshoots 

into a semblance of unity.”23 During the seventeenth century and into the eighteenth, 

colonial oath use had survived two great English conflicts and colonists commonly used 

them throughout the New World to determine who could vote, hold office, or even 

become a citizen.24 

In the years preceding the American Revolution, England’s American colonists, 

like Massachusetts’s leaders before them, used loyalty oaths for their own political 

purposes that ran counter to England’s. In fact, Hyman argued that “loyalty tests played a 

primary role in structuring the Revolution. They helped spur the creation of an American 

patriotism and accelerated the development of a decade of discontent.”25 For example, 

the First Continental Congress in 1774 created a uniform boycott regulation that was 

implemented in all the colonies.26 This regulation, known as the Continental Association, 

became for the American colonists their first trans-colonial loyalty test. According to 

 

22 Hyman, To Try Men’s Souls, 46. 

23 Hyman, To Try Men’s Souls, 57-58. 

24 Hyman, To Try Men’s Souls, 59-60. 

25 Hyman, To Try Men’s Souls, 61. 

26 Hyman, To Try Men’s Souls, 64. 
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Hyman, those who failed to support the boycott faced “social ostracism, economic 

pressure, and physical terrorism.”27 Interestingly, and like the Massachusetts’ oath before 

it, the Continental Association’s adherents pledged loyalty to the king as they actively 

opposed his government’s policies.28 

The next year, with skirmishes erupting between multiple colonies’ militias and 

the British Army, the delegates at the First Continental Congress decided to create a 

regular army of their own. This decision, however, presented Congress with a loyalty 

problem. How could Congress ensure that its army’s members remained loyal to it and 

not to the king? This contradiction was pointedly demonstrated in two resolutions that 

Congress passed two days. On June 12, 1775, Congress, called for a “day of public 

humiliation, fasting and prayer” due to “the present critical, alarming and calamitous state 

of these colonies,” along with a divine blessing on “our rightful sovereign, King George 

the third.”29 Two days later, Congress officially “adopted” the New England Army that 

was currently besieging Boston, renaming it the Continental Army.30 At this time, 

Congress also prescribed the following enlistment form for its Continental Army 

personnel: 

 

27 Hyman, To Try Men’s Souls, 65. 

28 Hyman, To Try Men’s Souls, 70. 

29 Journals of the Continental Congress, 1774-1789, ed. Worthington C. Ford et al., vol. 2, 1775 
(Washington, D.C., 1905), 87, https://memory.loc.gov/cgi-bin/query/r?ammem/hlaw:@field 
(DOCID+@lit(jc0021)). 

30 Robert K. Wright, Jr., The Continental Army (Washington, DC: Center of Military History, 
1983), 23, https://history.army.mil/html/books/060/60-4-1/CMH_Pub_60-4-1.pdf. 
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I have, this day, voluntarily enlisted myself, as a soldier, in the American 
continental army, for one year, unless sooner discharged: And I do bind 
myself to conform, in all instances, to such rules and regulations, as are, or 
shall be, established for the government of the sad. [sic] Army.31  
 

Although some scholars assert that this was the future United States military’s first 

enlistment oath, the evidence suggests that the creators did not view it this way, at least 

not as a fidelity oath or even as a formal oath. For one thing, the wording did not enjoin 

the enlistee to swear or affirm. Additionally, and as already mentioned, Congress had 

stated two days earlier that they were still loyal to King George III. Finally, on September 

18, 1776, two months after adopting the Declaration of Independence, the Continental 

Congress resolved “that the Board of War be directed to bring in the form of an Oath, to 

be taken by the soldiers on their being inlistment.”32 Two days later, Congress revised the 

Articles of War and this time required that “every non-commissioned officer and soldier, 

who shall inlist himself in the service of the United States” take the provided oath.33 Still, 

while the June 14, 1775, enlistment form was not an oath per se, it contained elements of 

one, at least an element of a conduct oath. Specifically, it “bound” the enlistee to obey the 

army’s rules and regulations. Consequently, this enlistment form is probably best viewed 

as something that was not technically an oath but still carried some binding and driving 

force for one’s conduct. 

 

31 Journals of the Continental Congress, 1774-1789, 2:90. 

32 Journals of the Continental Congress, 1774-1789, ed. Worthington C. Ford et al., vol. 5, 1776 
(Washington, D.C., 1906), 781, https://memory.loc.gov/cgi-bin/query/r?ammem/hlaw:@field 
(DOCID+@lit(jc0051)). 

33 Journals of the Continental Congress, 1774-1789, 5:790. 
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Even though Congress had not yet created an oath for its new army, its officers 

and men may have been required to take one that originated from another authority. 

Barely one month after the official creation of the Continental Army, General 

Washington confirmed the court martial recommendation of clemency for a soldier 

named Levi Woods. According to Washington’s July 26, 1775, General Order, Woods 

was “confin’d for absenting himself without leave and refusing to take the Oath.” Since 

Woods pled guilty and promised “to behave obediently for the future,” the officers 

composing his court martial recommended that he be pardoned, which Washington 

granted.34 Although Congress’s initial Articles of War allowed for a soldier already in the 

Continental Army to be discharged if he did not “subscribe” to the new rules and 

regulations, Woods’ court martial did not allow such an option for his refusal to take an 

oath.35 Consequently, this suggests that this oath was not of the Continental Congress’s 

creation but came from somewhere else. Since Congress’s commission to Washington 

granted him “full power and authority to act as you shall think for the good and welfare 

of the service,” then it is quite possible that Washington, or someone underneath him at 

his direction, created an oath to bind his troops and which Levi Woods initially refused to 

take.36 

 

34 George Washington, “General Orders, 26 July 1775,” Founders Online, National Archives, 
https://founders.archives.gov/documents/Washington/03-01-02-0105. 

35 Journals of the Continental Congress, 1774-1789, 2:112. 

36 Journals of the Continental Congress, 1774-1789, 2:96. 
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While Washington may have not created the oath mentioned in Levi Woods’ 

court-martial, he did seek to administer, due to perceived external security concerns, an 

oath of loyalty to the colonists living in the vicinity of his army on at least two separate 

occasions during the conflict.37 Washington’s actions stemmed from his understanding of 

an oath’s purpose which he revealed in a letter he wrote to President John Hancock of the 

Continental Congress in 1777. Specifically, Washington claimed that “from the first 

institution of civil Government, it has been the national policy of every precedent State to 

endeavor to engage its Members to the discharge of their public duty by the obligation of 

some Oath.”38 Since “an oath is the only substitute that can be adopted to supply the 

defect of principle,” Washington urged that every state create “some Oath or Affirmation 

of Allegiance to be tendered to all the Inhabitants without exception, and to out law those 

that refuse it.”39 In keeping with these sentiments, later in 1777 Washington had the 

Continental Army administer loyalty oaths for the second time to civilians. His actions, 

however, caused friction within Congress’s ranks. The problem was not the idea of 

requiring citizens to take an oath, but that the Continental Army was administering it and 

not the different states. As a result, and for the rest of the Revolution, neither Congress, 

 

37 Hyman, To Try Men’s Souls, 74-75, 78-89. 

38 George Washington to John Hancock, 5 February 1777, Founders Online, National Archives, 
https://founders.archives.gov/documents/Washington/03-08-02-0268. 

39 Washington to Hancock, 5 February 1777. 
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Washington, nor the Continental Army sought to impose an oath on civilians except for 

those who worked in Congress or the army.40 

While the Continental Congress would never seek to impose a loyalty oath on 

civilians who were not part of Congress or the army, it would formally establish one for 

its army. Not long after declaring independence, the Continental Congress charged the 

Board of War “to bring in the form of an Oath, to be taken by the soldiers on their being 

inlistment.”41 Two days later, on September 20, 1776, Congress revised the Articles of 

War and included the following enlisted oath: 

I swear, or affirm, (as the case may be,) to be true to the United States of 
America, and to serve them honestly and faithfully against all their 
enemies or opposers whatsoever; and to observe and obey the orders of the 
Continental Congress, and the orders of the generals and officers set over 
me by them.42 
 

Congress provided the option for a member to affirm instead of to swear if the person 

was “conscientiously scrupulous about taking an oath.”43 For example, Hyman observed 

that at this time the religious sect known as the Society of Friends or Quakers refused all 

oaths.44 Pennsylvania’s state constitution, which was signed on September 28, 1776, also 

 

40 Hyman, To Try Men’s Souls, 79-82. 

41 Journals of the Continental Congress, 1774-1789, 5:781. 

42 Journals of the Continental Congress, 1774-1789, 5:790. 

43 Journals of the Continental Congress, 1774-1789, 5:790. 

44 Hyman, To Try Men’s Souls, 91. Additionally, on January 21, 1778, the Continental Congress 
mandated that all military commissioned officers take an oath unless “one of the people called 
Quakers,” then they had to take an affirmation. Journals of the Continental Congress, 1774-1789, 
ed. Worthington C. Ford et al., vol. 10, 1778 (Washington, D.C., 1908), 69, 
http://memory.loc.gov/cgi-bin/query/r?ammem/hlaw:@field(DOCID+@lit(jc01022)). 
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reflected this distinction between swearing or affirming. Of the twelve times that the 

constitution mentions swearing or an oath, eleven of them are immediately followed by 

the option to affirm.45 Either way, now that the colonies had officially declared 

themselves to be free and independent states that were “absolved from Allegiance to the 

British Crown,” they could stipulate a formal oath for its soldiers that replaced the June 

1775 enlistment form.46 

Within a month of creating the new enlisted man’s oath, Congress then created a 

committee of three to draft an oath for officers on October 10, 1776. While the committee 

provided a draft the next day, Congress did not vote on it until October 21. The oath read 

as follows: 

I --, do acknowledge the Thirteen United States of America, namely, New 
Hampshire, Massachusetts Bay, Rhode Island, Connecticut, New York, 
New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, 
South Carolina, and Georgia, to be free, independent, and sovereign states, 
and declare, that the people thereof owe no allegiance or obedience to 
George the third, king of Great Britain; and I renounce, refuse and abjure 
any allegiance or obedience to him; and I do swear, that I will, to the 
utmost of my power, support, maintain, and defend the said United States 
against the said king, George the third, and his heirs and successors, and 
his and their abettors, assistants and adherents; and will serve the said 
United States in the office of --, which I now hold, and in any other office 
which I may hereafter hold by their appointment, or under their authority, 
with fidelity and honour, and according to the best of my skill and 
understanding. So help me God.47 

 

45 Constitution of Pennsylvania (September 28, 1776), https://avalon.law.yale.edu/ 
18th_century/pa08.asp. 

46 Thomas Jefferson, et al, US Declaration of Independence (July 4, 1776). 

47 Journals of the Continental Congress, 1774-1789, ed. Worthington C. Ford et al., vol. 6, 1776 
(Washington, D.C., 1906), 893-94, https://memory.loc.gov/cgi-bin/query/r?ammem/hlaw:@field 
(DOCID+@lit(jc0061)). 
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On February 3, 1778, however, Congress updated the officer oath for all current and 

future officers: 

I, do acknowledge the United States of America to be free, independent 
and sovereign states, and declare that the people thereof owe no allegiance 
or obedience, to George the third, king of Great Britain; and I renounce, 
refuse and abjure any allegiance or obedience to him: and I do swear (or 
affirm) that I will, to the utmost of my power, support, maintain and 
defend the said United States, against the said king George the third and 
his heirs and successors, and his and their abettors, assistants and 
adherents, and will serve the said United States in the office of which I 
now hold, with fidelity, according to the best of my skill and 
understanding. So help me God.48 
 

Besides replacing the October 21, 1776, oath, with a shorter version, this resolution 

mandated that every officer, whether civilian or military, “who holds or shall hereafter 

hold a commission or office from Congress, shall take and subscribe the following oath 

or affirmation.”49 Additionally, this act required that all current officers take the oath 

within twenty days of notice of the requirement to do so and that every new officer take 

the oath before taking any action in the office.50 This oath came from a three-person 

committee that Congress created on December 26, 1777, “to devise effectual means to 

prevent persons disaffected to the interest of the United States from being employed in 

 

48 Journals of the Continental Congress, 1774-1789, 10:114-15. 

49 Journals of the Continental Congress, 1774-1789, 10:114. 

50 Journals of the Continental Congress, 1774-1789, 10:117. 
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any of the important offices thereof.”51 Basically, Congress charged the committee with 

creating a means to prevent people who might commit treason from working for the 

United States’ government, such as Washington’s chief surgeon, Benjamin Church, did in 

1775.52 To this end, the committee provided a report to Congress on January 21, 1778.53 

After debating this seven-resolution report and sending it back to committee on January 

29, Congress voted on the changed report and the previously mentioned oath. In addition 

to mandating an oath, Congress also stipulated that every officer sign two physical oath 

certificates. One of these forms was to be sent back to the military leadership or Congress 

depending on the affiant’s civil-military status. Congress then mandated the officer to 

“retain and keep” the other certificate as a “voucher” of his completion.54 Although 

Congress had previously required enlisted soldiers to receive a certificate of their oath 

completion, the decision to require all federal officers to maintain a physical copy of the 

oath essentially transformed the idea of republican due responsibility, as encapsulated by 

the oaths’ wording, into a physical reality. 

But were these colonial and revolutionary oaths fulfilling their purpose, even after 

their physical embodiment? Hyman judged no. Specifically, he claimed that “the major 

 

51 Journals of the Continental Congress, 1774-1789, ed. Worthington C. Ford et al., vol. 9, 1777 
(Washington, D.C., 1907), 1053, https://memory.loc.gov/cgi-bin/query/r?ammem/hlaw:@field 
(DOCID+@lit(jc0092)). 

52 Hyman, To Try Men’s Souls, 73. 

53 Journals of the Continental Congress, 1774-1789, 10:68-73. 

54 Journals of the Continental Congress, 1774-1789, 10:114-18. 
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traitors of the time were fully sworn by this formula to loyalty to America.”55 For 

example, perhaps the best-known case is that of Major General Benedict Arnold. Arnold, 

who signed Congress’s February 3, 1778, oath almost four months later on May 30, 

betrayed the new nation in a little over two years.56 Additionally, Charles Evans asserted 

in Oaths of Allegiance in Colonial England that it was generally deemed  unwarranted to 

require officers to swear “to a faithful discharge of their places and trusts to the best of 

their ability.”57 And yet, during Colonel David Henley’s Court Martial on February 25, 

1778, the Judge Advocate observed that the court’s members were “to judge upon oath as 

well as upon honour, the two strongest ties that can bind you as men and as soldiers.”58 

This court martial occurred less than one month after Congress mandated the first 

inclusive oath covering both civilian and military officers. Additionally, in his General 

Orders on October 1, 1779, Washington noted that a Benjamin Ballard was tried for 

“selling rum, flour, pork, hides, tallow and other Stores the property of the public without 

any orders or authority for so doing & contrary to the tenor of his bond and oath of 

 

55 Hyman, To Try Men’s Souls, 84. 

56 Wright, The Continental Army, 124, 156. 

57 Charles Evans, Oaths of Allegiance in Colonial England (Worcester, MA: Davis Press, 1922), 
3, https://babel.hathitrust.org/cgi/pt?id=loc.ark:/13960/t7vm4wr0t&view=1up&seq=9&q1= 
supremacy. 

58 The Proceedings of a General Court-Martial, Held at Cambridge (Boston: J. Gill, 1778), 76, 
https://infoweb-newsbank-com.libproxy.temple.edu/iw-
search/we/Evans/?p_product=EAIX&p_theme=eai&p_nbid=W4CU4EXJMTYxNzQxNjA3Ni4y
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office.”59 Since Ballard had been a brigade’s assistant commissary of issues and was 

required “to make good to the Public the damage they have sustained by his selling the 

articles he is found guilty of,” the oath Washington referenced probably referred to an 

additional one Congress had created on February 3, 1778. Congress mandated this 

additional oath for “every officer, having the disposal of public money, or who is, or shall 

be entrusted with the charge or distribution of public stores.”60 Specifically, they were 

required to swear or affirm the following: 

I, do swear (or affirm) that I will faithfully, truly and impartially execute 
the office of to  which I am appointed, and render a true account, when 
thereunto required, of all public monies by me received or expended, and 
of all stores or other effects to me entrusted, which belong to the United 
States; and will, in all respects, discharge the trust reposed in me with 
justice and integrity, to the best of my skill and understanding. 
 

Even if Washington’s orders referred specifically to this additional oath, and not the one 

required of all civilian and military officers, it still demonstrates how the military held 

people accountable to the idea of an oath. Thus, even though the oaths may not have kept 

everyone from committing treason as Hyman asserted, they were still used to hold 

accountable those who were caught committing disloyal acts. 

During this time, the new nation’s civilian leadership continued to implement 

loyalty oaths so that by 1778 every state had established at least one for all its 

 

59 George Washington, “General Orders, 1 October 1779,” Founders Online, National Archives, 
https://founders.archives.gov/documents/Washington/03-22-02-0481. 
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inhabitants.61 For instance, New York required an oath as a precondition to vote, hold 

office, practice law, or even be considered a citizen of the state.62 Still, Hyman asserted 

again that “records fail to tell, however, that the security of New York or the cause of 

American independence were rendered a whit stronger by all the oaths taken or 

refused.”63 Additionally, he claimed that “in every state, once the British threat lessened, 

wartime loyalty tests proved useful for partisan politics and for achieving personal 

ends.”64 In other words, just like Washington and the Continental Army used lack of 

fidelity to an oath to hold soldiers accountable in courts-martial, so private citizens used 

civil oaths to hold other citizens accountable for what they perceived to be past wrongs. 

Hyman ultimately argued that “the real purpose of all the loyalty laws and of the 

enforcing commissions was not to find any loyalty but to prevent disloyalty. Disloyalty to 

America multiplied where royal power was strong. This simple equation of fidelity and 

fear was quite clear to rebel civil and military commanders.”65 

The individual states did not only require oaths of their civilian citizens; they also 

mandated oaths of their military personnel. For example, Massachusetts’s Constitution of 

1780 required two oaths for its military officers before they could discharge their official 

duties. The first was a loyalty or allegiance oath to Massachusetts that simultaneously 
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renounced “all allegiance, subjection, and obedience to the King, Queen, or government 

of Great Britain.”66 Massachusetts’s second oath required the prospective officer to 

“faithfully and impartially discharge and perform all the duties incumbent on 

me…according to the best of my abilities and understanding.”67 Similarly, 

Pennsylvania’s September 1776 constitution required of “every officer, whether judicial, 

executive or military,” both an oath of allegiance to the state as well as an oath of office 

to “faithfully execute the office…to the best of my judgment and abilities, according to 

law.”68 Of the thirteen states that signed the Declaration of Independence, more than half 

of them required an oath of its military officers, and six of the states, specified what that 

oath entailed.69 

One place that the new nation’s leaders did not implement oaths was for their 

national government. The Articles of Confederation did not stipulate an oath of 

allegiance or one of future official conduct for the national military or federal officers 

except for in one case. The lone exception concerned judicial proceedings. Specifically, 

the articles required that commissioners or judges, who were sitting to adjudicate any 

state-to-state disagreements, take an oath to “well and truly hear and determine the matter 

 

66 Constitution of Massachusetts, chap. 6 (1780), www.nhinet.org/ccs/docs/ma-1780.htm. 

67 Constitution of Massachusetts, chap. 6 (1780), www.nhinet.org/ccs/docs/ma-1780.htm. 

68 Constitution of Pennsylvania, sect. 40 (September 28, 1776), https://avalon.law.yale.edu/ 
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in question, according to the best of his judgment, without favor, affection or hope of 

reward.”70 This lack of oath requirement is not surprising since the articles focused 

primarily on the individual states. While the articles’ stated intent was to the create a 

perpetual union and league of friendship, they prominently established in the second 

article that “each state retains its sovereignty, freedom, and independence.”71 Essentially, 

the articles viewed the proposed union from the individual parts’ or states’ perspectives 

instead of viewing the proposed union through the federal government’s perspective like 

the US Constitution would do. Consequently, the articles provided for a limited national 

government, one that did not require any oaths of allegiance or conduct to the national 

authority. 

Still, at least one state requested that Congress consider adding an oath 

requirement to the articles due to the potential for a conflict of interests between a 

delegate’s state and the national confederation.72 As the New Jersey delegation claimed, 

“The laws and usages of all civilized nations evince the propriety of an oath on such 

occasions, and the more solemn and important the deposit, the more strong and explicit 

ought the obligation to be.”73 Once put to a vote, however, Congress rejected this and the 

 

70 US Articles of Confederation, art. 9, cl. 2. 

71 US Articles of Confederation, preamble, art. 2, and art. 3. 
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rest of New Jersey’s recommended changes. Thus, although officers, non-commissioned 

officers, and soldiers were still required to take the already established military oaths of 

allegiance and conduct, US leaders would revisit the idea of a military oath in the 

Constitutional Convention. 

The US Constitution’s Creation and Adoption, 1787-1788 
 

A few years after the end of the American Revolution, some of the young nation’s 

leaders called for a new governmental compact to replace the Articles of Confederation, 

which they considered defective.74 Meeting in Philadelphia in 1787, this Federal or 

Constitutional Convention would ultimately create the US Constitution. It was during this 

historic meeting and the following ratification process that the delegates from the twelve 

states argued about the merits of requiring an oath in the proposed constitution. While 

some delegates argued against requiring an oath for various reasons, others asserted that 

one was necessary to support the new government, and without explicitly meaning to do 

so, provided an additional safeguard against their military in the process. 

The convention’s members debated the merits of requiring an oath over three 

different days that were separated more than a month apart. To start with, on June 11, 

1787, Virginia’s Edmund Randolph submitted a resolution that “the legislative, 

executive, and judiciary powers within the several States ought to be bound by oath to 

 

74 Joseph Story, Commentaries on the Constitution of the United States, vol. 1 (Boston: Hilliard, 
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support the articles of union.”75 Essentially, he was echoing New Jersey’s complaint that 

the Articles of Confederation did not require an oath of the Congressional delegates to 

support the confederation, but this Constitution should. Some of the delegates voiced 

their opposition to this proposal. For instance, Connecticut’s Roger Sherman “opposed it 

as unnecessarily intruding into the State jurisdictions,” and North Carolina’s Hugh 

Williamson thought that “this resolve will be unnecessary, as the union will become the 

law of the land.”76 Randolph countered that the clause was “necessary to prevent that 

competition between the National Constitution and laws and those of the particular 

States, which had already been felt.” Further, “the national authority needs every support 

we can give it.”77 Records show that Randolph rhetorically asked the other delegates that 

since “we are erecting a supreme national government; ought it not to be supported, and 

can we give it too many sinews?”78 Still, Massachusetts’s Elbridge Gerry asserted that 

“there was as much reason for requiring an oath of fidelity to the States, from national 

officers, as vice versa,” and then Maryland’s Luther Martin moved to remove the oath 

requirement of state officers because it would be “improper” to require state officers to 

take an oath that was contrary to the one they already swore and simultaneously 

 

75 The Records of the Federal Convention of 1787, ed. Max Farrand (New Haven: Yale 
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unnecessary if the federal oath were in agreement with the state ones.79 Concluding this 

debate, the convention members rejected Martin’s proposal, with four states approving 

and seven disproving, but barely accepted Randolph’s initial proposal with six in favor 

and five disproving. 

More than a month later, on July 23, the convention again considered again the 

idea of an oath. This time, though, the debate concerned the expansion of the oath’s scope 

to include all national officers in addition to the state officers. Starting the discussion, 

North Carolina’s Hugh Williamson restated Gerry’s earlier view “that a reciprocal oath 

should be required from the National officers, to support the Governments of the 

States.”80 Not taking up his earlier position, Gerry instead proposed an addition to the 

resolution “that the oath of the Officers of the National Government also should extend to 

the support of the national government.”81 The convention unanimously agreed to this 

addition. Pennsylvania’s James Wilson, however, expressed his dislike of oaths when he 

said that “he was never fond of oaths, considering them as a left-handed security only. A 

good Government did not need them and a bad one could not or ought not to be 

supported.”82  

 

79 The Records of the Federal Convention of 1787, 1:203. 
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Although not recorded in the official record, Maryland delegate Luther Martin 

stated later that he then objected to an oath, not because of the idea of an oath in general, 

but because he “thought it such a constitution as no friend of his country ought to bind 

himself to support.”83 Massachusetts’s Nathaniel Ghorum opined that he “did not know 

that oaths would be of much use,” but did not think that the proposed one would cause 

any issues with any future constitutional amendments as some had expressed concern.84 

Gerry then voiced his agreement with Ghorum and further asserted that the proposed oath 

would cure the problem of any potential conflict of interests between the national and 

states governments by enjoining all officers to view the governments as parts of a 

“general system” of government instead of as distinct entities.85 Basically, Gerry 

articulated the New Jersey delegation’s recommended change to the Articles of 

Confederation that an earlier Congress had rejected several years earlier. This time 

though, things turned out differently as these delegates unanimously approved the refined 

resolution that now required an oath of all national and state officers to support the 

national constitution. 

Finally, on August 30, the delegates revisited the oath one more time. During this 

last debate, the delegates agreed to give a prospective officer the option to take an 

affirmation instead of the oath. Similar to the US Revolutionary oaths or Pennsylvania’s 
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state constitution, offering the option for an affirmation allowed individuals such as 

Quakers or others who were “conscientiously scrupulous about taking an oath” the 

chance to still serve in a way that was morally acceptable to them.86 Additionally, the 

convention discussed religious testing when South Carolina’s Charles Pinkney proposed 

that “no religious test shall ever be required as a qualification to any office or public trust 

under the authority of the United States.”87 Although Connecticut’s Roger Sherman 

“thought it unnecessary, the prevailing reality being a sufficient security against such 

tests,” the convention passed the article with only one dissenting state and one divided 

state.88 Ultimately, then, the convention settled on the following oath requirement to 

include in the Constitution for all national and state officers: 

The Senators and Representatives before mentioned, and the Members of 
the several State Legislatures, and all executive and judicial Officers, both 
of the United States and of the several States, shall be bound by Oath or 
Affirmation, to support this Constitution; but no religious Test shall ever 
be required as a Qualification to any Office or public Trust under the 
United States.89 
 
After the Federal Convention approved and sent the proposed Constitution to the 

individual States for ratification, delegates would continue to discuss their reasons for 

disagreeing with or supporting an oath as a part of their larger arguments to reject or 

support the proposed national constitution. Unlike the Convention’s debates, the 
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delegates would now argue in front of the general public. For instance, Luther Martin 

further elaborated his opposition to an oath in his report to the Maryland legislature on 

November 29, 1787, by noting that at the Federal Convention “there were some members 

so unfashionable as to think, that a belief of the existence of a Deity, and of a state of 

future rewards and punishments would be some security for the good conduct of our 

rulers.”90 In other words, even though the concept of taking an oath was considered at the 

time to be inherently a religious act, Martin expressed his disbelief in its’ efficacy in 

accomplishing what it was intended to do.91 Taking the opposite view, Madison reiterated 

the pro-oath position when he pointed out in what became part of The Federalist Papers 

the necessity of having the states’ officers swear to support the new governments’ law.92 

A little later in a different essay, Madison discussed what Washington would later warn 

against in his presidential farewell address, the problem of “an overgrown military 

establishment.” Madison thought it highly unlikely that the federal government would 

ever have an army so large that it would try to extend military rule; however, if the 

government did create such a military, Madison argued that the state militias would be 

sufficient to oppose them.93 
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Articulating a more comprehensive position in The Federalist Papers regarding 

the risk of a military to its government, Alexander Hamilton first claimed that if the 

States united under the proposed constitution, then they would not have need for a 

massive, standing army. If the States should disunite, however, then they would be like 

the European nations and would be required to defend themselves “against the ambition 

and jealousy of each other.”94 Consequently, if the states remained united, their 

respective militias would be sufficient to guard against the smaller national military 

should it become a threat to liberty.95 Hamilton later qualified his position, though, when 

he acknowledged that “there is neither preventative nor cure” were a military to become 

too big due to some contingency.96 Nevertheless, Hamilton’s observation regarding the 

republican idea of due responsibility still applied to this situation. He hinted at its 

meaning when, in discussing the need for an energetic government to preserve the union, 

he claimed that “as the representative of the WHOLE, [the national government] will feel 

itself most deeply interested in the preservation of every part; which, from the 

responsibility implied in the duty assigned to it, will be most sensibly impressed with the 

necessity of proper exertions.”97 It was Hamilton and James Madison fellow author who 

explicitly defined what they meant by a due responsibility. Specifically, John Jay asserted 
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regarding the senate’s responsibility, that it was “difficult to conceive how it could be 

increased. Every consideration that can influence the human mind, such as honor, oaths, 

reputations, conscience, the love of country, and family affections and attachments, 

afford security for their fidelity.”98 In other words, to the Convention’s delegates, the use 

of oaths could be considered a means to physically implement due responsibility. Thus, 

when Hamilton observed how all state officers “will be bound by the sanctity of an oath” 

to support the Union, this was in effect signifying this due responsibility.99 When the 

states ratified the new Constitution, they had essentially codified the idea of due 

responsibility for all federal officers. One thing the Constitution did not do was to specify 

the wording of this oath. Consequently, the first congress to meet under the new 

constitution would have to address this and other important considerations as it sought to 

write the nation’s new laws. 

US Congress’s First Session, 1789 
 
Shortly after the states approved the new Constitution but before the First US 

Congress convened, an author known as “an American citizen” published a pamphlet in 

Philadelphia.100 In this short work, the author discussed, among other things, the 
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differences between the armies of “a regal government” and those of “a free people.” A 

primary difference it purported was that the officers of the regal governments are “the 

ever-ready instrument to execute the schemes of conquest and oppression” while the 

officers of a republican commonwealth are the “occasional servant[s] of the people, 

employed for their defense.”101 What remained in question was what specifically would 

these servants of the people be expected to swear or affirm before they could execute 

their duties? Would the new oath pertain only to a person’s actions, like the 

Constitution’s stated requirement, or would it be more expansive and require allegiance 

to an entity as so many earlier oaths had prescribed? Meeting in March 1789, the First 

Congress would quickly address these questions. Ultimately, Congress would codify an 

oath that combined both elements of allegiance and a commitment to conduct one’s 

office faithfully. By accomplishing this, the national legislators helped implement the 

republican ideal of due responsibility for its military members and unintentionally 

provided a safeguard for those whose purpose was to protect the nation. 

Although the House of Representatives first met on March 4, 1789, it did not 

achieve a quorum to conduct business until April1. One of the first things the House 

accomplished was to establish a committee to create the first oath. For the time being, 

congressmen would subscribe to this temporary oath: 

I, A.B. a representative of the United States in the Congress thereof, do 
solemnly swear, (or affirm as the case may be) in the presence of 
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Almighty God, that I will support the Constitution of the United States, so 
help me God.102 
 
The records provide little detail on the House’s early deliberations developing the 

oath, but they do recount one significant episode. This occurred on May 6 when the 

House considered the Senate’s proposed amendments to the lower house’s proposed oath. 

Starting the debate, Georgia’s James Jackson asserted that “an oath that is not voluntary 

is seldom held sacred.” He equated compulsion in such matters with British efforts to 

ensure loyalty by administering oaths of allegiance in any areas the enemy occupied 

during the recent revolution. Once the British armies moved on, Americans would 

disregard the oaths they had been compelled to swear. Jackson continued by asking why 

it was necessary, since the states were currently and voluntarily doing their duty, to cram 

“an oath down their throats?” He ended by reemphasizing that he did not think a person 

forced to take an oath was bound to keep it “for how often have we seen a man swear 

three or four times backward and forward during the late war? Oaths were then seldom 

kept longer than suited the convenience of the party; therefore, I am against imposing 

them when we can possibly do without them.”103 

New York’s John Laurance then countered by first stating that he thought that the 

people who will take this oath will consider themselves “under an obligation” to keep it. 

Since the Constitution’s oath clause was a general requirement, it was up to Congress, as 
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the nation’s top legislature, “to detail and regulate it” for the individual States. Laurance 

ended by stating that he could not see how “the feelings of the state officers will be 

injured by taking an oath to support the government, when the people in the language of 

the Constitution, have said they shall.”104 Basically, Laurance argued that since the 

people had already agreed to the requirement of an oath by voluntarily adopting the 

Constitution, then they, when acting as public officers, would not consider themselves as 

being compelled to take an oath but rather would view it as a continuation of the 

commitment they had willingly made. 

Taking a different approach against enacting the oath bill, New York’s Peter 

Sylvester related his concerns that the oath bill might “be considered an interference with 

the state governments.” Since he interpretated the Constitution as granting Congress and 

the state legislatures “concurrent power” in regulating an oath, then he thought it was best 

to trust the states to act in accordance with their Constitutional duty. Should the states 

“neglect this duty,” then Congress could pass a law to “oblige them to perform it.” 

Otherwise, Congress might be giving “umbrage…to its enemies by a compulsory act 

when there appears no necessity for it.”105 In other words, Sylvester basically argued a 

wait-and-see approach. If the States failed to do their constitutional duty, then Congress 

could act and pass an oath law. 
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After Sylvester finished, Connecticut’s Roger Sherman then rose to speak for the 

oath law. While Sherman conceded that States, and even some individuals, might 

voluntarily take an oath to support the Constitution and consider it binding, he considered 

this reasoning inadequate. Instead, he asserted that “the government ought to know that 

the oath has been properly taken, and this can only be done by a general regulation.” 

Additionally, he then echoed Laurance’s view that since Congress’s power “in this 

particular extends over the whole union, it is most proper for us to take the subject up and 

make the proper provision for carrying it into execution, to the intention of the 

constitution.”106 Finally, New Jersey’s Elias Boudinot spoke for the bill as well. He first 

expressed his concurrence with Laurance’s position that it was Congress’s duty “to detail 

the general principles laid down in the constitution and reduce them to practice.” He then 

addressed Sylvester’s concerns about potentially interfering with the States’ sovereignty 

by observing that “several of the State Legislatures…had [already] expressed a wish or 

expectation that such a regulation would be made by the general government.” Basically, 

Boudinot argued that since the States had already requested the national government pass 

an oath bill, then the government could not be seen as interfering in the States’ 

sovereignty. Finally, Boudinot warned that if Congress failed to pass the oath bill, then 

“the state legislatures might neglect it also…and give cause to a great deal of uneasiness 

and confusion.”107 

 

106 US Congress, The Congressional Register, vol. 1, 223-24. 

107 US Congress, The Congressional Register, vol. 1, 224. 
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With the debate concluded, the House approved its final version of the bill and 

sent it back to the Senate for their approval. Approximately one month later, on June 1, 

now-President Washington signed the final bill, “An Act to regulate the Time and 

Manner of administering certain Oaths,” as the first law under the new constitution. The 

statute mandated the following straightforward oath: 

I, A. B. do solemnly swear or affirm (as the case may be) that I will  
support the Constitution of the United States. 
 

The act further stipulated that all officers, present and future, “shall, before they act in 

their respective offices, take the same oath or affirmation.” Those who failed to do so 

would “incur the same penalties in case of failure, as shall be imposed by law in case of 

failure in taking their respective oaths of office.”108 Essentially, this law applied to every 

federal and state employee in keeping with the Constitution’s direction. 

A few months later, on September 29, Congress expanded the military’s oath 

requirements to include the military’s enlisted soldiers when it passed a law adapting the 

armed forces established under the Articles of Confederation as the restructured 

government’s military forces. The legislators enacted this law after being informed of the 

status of the nation’s military troops by President George Washington. On August 10, 

1789, Washington sent a letter to the Senate relaying information from Secretary of War 

Henry Knox. In the introductory note to Knox’s letter, Washington reminded the Senate 

that the nation’s current troops were raised under the authority of legislation passed in 

 

108 An Act to Regulate the Time and Manner of Administering Certain Oaths, Statutes at Large of 
the United States of America, ed. Richard Peters (Boston: Charles C. Little and James Brown, 
1845), 1:23-24. 
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October of 1786 and 1787 “in order to protect the frontiers from the depredations of the 

hostile Indians; to prevent all intrusions on the public lands; and to facilitate the 

surveying and selling of the same.” He then expressed his desire that the military troops 

“be conformed by law to the constitution of the United States.” Like Washington, Knox 

noted that since the United States’ government had changed, then the military’s articles 

of war needed to be adapted to the new constitution as well. Knox additionally 

recommended “that the oaths necessary to be taken by the troops be prescribed.”109 

Congress then followed Washington and Knox’s advice by passing a law the next month 

that both adapted the current troops to the new constitution and prescribed military oaths. 

In this new statute, Congress mandated two oaths for all military officers, 

noncommissioned officers, and privates. The first oath was identical to the one the 

legislators required from all government officers in June 1789. The second oath, 

however, was longer and focused on loyalty and obedience. Specifically, military 

personnel were to subscribe to the following: 

I, A.B. do solemnly swear or affirm (as the case may be) to bear true 
allegiance to the United States of America, and to serve them honestly and 
faithfully against all their enemies or opposers whatsoever, and to observe 
and obey the orders of the President of the United States of America, and 
the orders of the officers appointed over me.110 
 

 

109 Senate Journal, 1st Cong., 1st sess., 10 August 1789, 56-58, https://memory.loc.gov/cgi-
bin/query/r?ammem/hlaw:@field(DOCID+@lit(sj001110)):. 

110 An Act to Recognize and Adapt to the Constitution of the United States the Establishment of 
the Troops Raised under the Resolves of the United States in Congress Assembled, and for Other 
Purposes Therein Mentioned, Statutes at Large of the United States of America, 1: 95-96. 
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This second oath is significant because it went beyond what the Constitution explicitly 

required of its officers. While the Constitution only required an oath to support the 

foundational document, essentially focusing on outward actions, this second oath 

required personnel to pledge their allegiance or inner loyalty to the United States itself. In 

one sense, then, this oath can be viewed as a continuation of the oath the Continental 

Congress passed in February 1778 during the first half of the American Revolution. Since 

the US and Great Britain were no longer at war, it no longer made sense to require an 

oath of US military members to profess that they “owe no allegiance or obedience, to 

George the third, king of Great Britain” and to defend the nation against Great Britain. 

Rather, with the nation’s survival currently assured, the oath served to act as a guidepost 

and safeguard for its military members in future conflicts. Finally, the oath possessed an 

obedience clause reflecting the structural difference between the hierarchical military and 

the more egalitarian civilian sphere. Thus, by the end of its first session, the First 

Congress had established oaths for both military officers and enlisted personnel that 

conformed to the nation’s new constitution and embodied the republican idea of due 

responsibility. 
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CHAPTER 3 

MANDATING LOYALTY 

 
Solidifying Oath Requirements, 1790-1860 

When the First Congress opened its second session in 1790, it revisited the 

organization of the military establishment as well as the military members’ required 

oaths. On April 30, 1790, Congress passed a law regulating its military forces after 

President Washington recommended it do so. In an address to Congress on January 8, 

Washington observed that since providing for the common defense was important, “the 

proper establishment of the troops…will be entitled to [their] mature consideration.”1 

Washington then followed his address with a “confidential” letter to Congress on the 

twelfth, in which he discussed the status of the nation’s southwest border in relation to 

the Indian tribes.2 Following Washington’s prodding, Congress passed a statute focused 

on the military that differed substantially from the one it had passed in the previous 

session in that it organized the military instead of just providing official sanction for 

existing forces. In addition to enumerating the military’s size and how much money the 

officers and soldiers were to be paid, this law revised the required oaths. 

Interestingly, the April 30 law omitted the first oath but kept the second one in 

modified form by adding the phrase “according to the articles of war” at the end of the 

 

1 Senate Journal, 1st Cong., 2nd sess., 8 January 1790, 102-03, https://memory.loc.gov/cgi-
bin/query/r?ammem/hlaw:@field(DOCID+@lit(sj001157)). 

2 Senate Journal, 1st Cong., 2nd sess., 12 January and 23 March 1790, 105, 124, 
https://memory.loc.gov/cgi-bin/query/r?ammem/hlaw:@field(DOCID+@lit(sj001159)). 
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oath.3 Some scholars have asserted that Congress’s removal of the first oath from the 

April legislation meant that military personnel were no longer required to support the 

Constitution through an oath but only swear allegiance to the nation and faithfully obey 

orders.4 Although this argument is valid for the noncommissioned officers and privates, it 

does not account for the June 1789 oath requirement that applied to all of the 

government’s officers. Knox implicitly acknowledged this fact when he presented a plan 

to Congress to organize the states’ militias. Specifically, he stated that certain federal 

military officers, necessary to ensure standardization across the various states, would “be 

appointed in the manner prescribed by the constitution of the United States.”5 In other 

words, Knox understood that the Constitution’s wording about officers, to include its 

requirement to take an oath, applied to military officers and not just civilian ones.6 

Why, then, did Congress remove an oath requirement from some of its military 

personnel approximately seven months after prescribing it? Although the congressional 

records do not answer this question, other historical sources indicate the requirements 

were not uniformly practiced as some officers would take both oaths while other officers 

and the enlisted personnel only swore one oath. For example, on July 18, 1794, Secretary 

 

3 An Act for Regulating the Military Establishment of the United States, Statutes at Large of the 
United States of America, 1:119-21. 

4 See: Reese, “An Officer’s Oath,” 25; Coffman, “The Army Officer and the Constitution,” 5-6; 
Keskel, “The Oath of Office,” 48-49. 

5 Henry Knox, The Congressional Register, vol. 3, ed. Thomas Lloyd (New York: Hodge, Allen, 
and Campbell, 1790), 145. 

6 See also Senator William Maclay’s journal entry regarding debate over the first law at: William 
Maclay, Maclay’s Journal, ed. Edgar S. Maclay (New York: D. Appleton and Company, 1890), 
17, https://memory.loc.gov/ammem/amlaw/lwmj.html. 
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of War Knox sent a letter to Captain James Seaver notifying him of his appointment to 

command a new frigate in the nation’s expanding navy. Knox requested notification of 

Seaver’s acceptance of his appointment by the September 1, and told him “to take before 

one of the Judges of the United States and to transmit to this office the enclosed oath.”7 

Seaver took both the military oath and the generic officer oath on August 19 before the 

Massachusetts District Judge John Lowell.8 In contrast to Seaver, just two months before 

him, Captain Silas Talbot took only the military-specific oath of loyalty and obedience in 

order to take command of a ship.9 This situation of officers either swearing one or both 

oaths is reflected in other historical records as well.10 Thus, although the military’s 

practices demonstrated that it did not uniformly follow the legal requirements regarding 

officer oaths, officers’ conduct highlighted the value the nation placed on oaths. 

 

7 Henry Knox to James Seaver, 18 July 1794, Papers of the War Department, 1784-1800, Roy 
Rosenzweig Center for History and New Media, accessed November 26, 2021, 
https://wardepartmentpapers.org/s/home/media/135031. Original Source: Letters Sent by the 
Secretary of the Navy to Federal Executive Agents, June 1798-June 1824, RG45, National 
Archives and Records Administration. 

8 “Captain James Seaver Oath of Allegiance witnessed by John Lowell, 19 August 1794,” Papers 
of the War Department, 1784-1800, https://wardepartmentpapers.org/s/home/media/ 
135040. 

9 “Copy of Captain Silas Talbot Oath of Allegiance sworn before James Wilson, 9 June 1794,” 
Papers of the War Department, 1784-1800, https://wardepartmentpapers.org/s/home/media/ 
135022. 

10 Officers who swore both oaths: “Captain John Barry Oath of Allegiance sworn before Richard 
Peters, 1 July 1794,” Papers of the War Department, 1784-1800, 
https://wardepartmentpapers.org/s/home/media/135025; “Captain Thomas Truxtun Oath of 
Allegiance sworn before Richard Peters, 24 June 1794,” Papers of the War Department, 1784-
1800, https://wardepartmentpapers.org/s/home/media/135023. An officer who swore only one 
oath: “Oath of Allegiance of Lieutenant John J. Powell, 9 March 1801,” Papers of the War 
Department, 1784-1800, https://wardepartmentpapers.org/s/home/media/160069. 



 

42 

Like the officers, Congress required the military’s enlisted personnel to swear an 

oath as well. The army’s senior leaders, however, expanded on this requirement by 

creating rules to govern this practice. On April 13, 1797, Secretary of War James 

McHenry sent the new President John Adams a note stating that he thought it proper that 

the President should be informed “of the arrangement, regulations and instructions 

relative to the most important objects in the department of the War.”11 To that end, 

McHenry sent with his note copies of official correspondence and departmental 

regulations, one of which detailed recruiting instructions for new soldiers. It was in these 

instructions that the War Department revealed the value it placed on requiring its enlisted 

personnel to swear an oath. 

To start, McHenry’s instructions forbade recruiting officers from swearing in a 

new recruit until twenty-four hours after the recruit signed the enlistment form. Army 

leaders deemed this prohibition vital to the organization’s proper functioning because 

they reasoned that it was “essential that those who inlist [sic] should feel an inclination 

for the military life.”12 As noted in a 1792 version of recruiting instructions, the 

recruiting service had been so abused that some individuals had been enlisted under 

dubious instructions, or “entangled, contrary to their intentions” as the document put it. 

These duped men would “generally desert the service, at some critical moment, or serve 

 

11 James McHenry to John Adams, 13 April 1797, Papers of the War Department, 1784-1800, 
Roy Rosenzweig Center for History and New Media, accessed November 26, 2021, 
https://wardepartmentpapers.org/s/home/media/91541. Original Source: John Adams Papers, 
Massachusetts Historical Society. 

12 “Rules and Regulations Respecting the Recruiting Service,” Papers of the War Department, 
1784-1800, https://wardepartmentpapers.org/s/home/media/91667. 
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grudgingly, and set bad examples to others.” Consequently, the Army’s leaders thought it 

necessary to prescribe a delay as well as to ensure that no individual was intoxicated 

when he enlisted.13 McHenry’s recruiting instructions further required that “each recruit, 

before he is sworn, is to have distinctly read to him, the rules and articles of war against 

mutiny and desertion…and such acts of Congress as concern his pay, duties and the 

public engagements.”14 Only after the waiting period, determining the recruit was in a 

proper state a mind, and reading of applicable laws and regulations, could he swear the 

legally required allegiance and obedience oath.15 Thus, by implementing regulations that 

stipulated when and how the oath must be taken, the US military demonstrated the 

gravity it placed on the oath to function properly. 

For approximately seventy years, beginning in April 1790, US military oaths 

remained in essentially the same statutory form. During this period Congress neither 

amended nor repealed its first law that contained the officer-only oath to support the 

Constitution. The legislators, however, passed multiple laws that slightly modified the 

oath of loyalty and obedience that both officers and enlisted personnel were required to 

 

13 Henry Knox to Jedediah Rogers, 7 May 1792, Papers of the War Department, 1784-1800, Roy 
Rosenzweig Center for History and New Media, accessed November 26, 2021, 
https://wardepartmentpapers.org/s/home/media/86776. Original Source: Cherry Hill Collection, 
New York State Library. 

14 “Rules and Regulations Respecting the Recruiting Service,” Papers of the War Department, 
1784-1800, https://wardepartmentpapers.org/s/home/media/91667. 

15 Although the Army’s recruiting regulations of 1792 and 1797 stipulated a twenty-four hour 
“cool off” period between a person’s enlistment and oath swearing, this practice had not always 
been followed. See “Oath of Allegiance of Andrew Blad and Robert Sutherland,” Papers of the 
War Department, 1784-1800, accessed November 26, 2021, 
https://wardepartmentpapers.org/s/home/item/20942. Original Source: Muster Rolls of Regular 
Army Organization, 1784-1912, RG94, National Archives and Records Administration. 
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take. Specifically, Congress passed legislation in March 1795, May 1796, July 1798, 

March 1802, April 1806, January 1812, January 1813, and June 1834 that either specified 

the oath’s wording or stated that a particular service’s members, such as the Marine 

Corps, would take the prescribed oath by law. Even when the nation was at war with 

Great Britain and passed oath legislation in 1812 and 1813, these prescribed oaths 

matched the 1802 mandated oath.16 The 1802 oath, like those enacted in 1795, 1796, and 

1798, only slightly varied from the April 1790 oath. Thus, while Congress had begun by 

initially only requiring its officers to swear a straightforward oath, it quickly expanded 

this mandate by requiring officers to take an additional oath of loyalty and obedience that 

they also prescribed for all enlisted personnel. 

Turmoil: A Question of Loyalty, 1861-1866 

The next pivotal moment in the military oaths’ development occurred at a 

tumultuous time in the nation’s existence as its leaders sought to exert control over events 

while inspiring each other to do their duty. When the new Speaker of the House of 

Representatives, Galusha A. Grow, delivered his first speech at the beginning of a special 

session of Congress in 1861, he stated that “if the republic is to be dismembered and the 

sun of its liberty must go out in endless night, let it set amid the roar of cannon and the 

din of battle, where there is no longer an arm to strike or a heart to bleed in its cause.”17 

 

16 An Act to Raise an Additional Military Force, Statutes at Large of the United States of 
America, 2:671-74; An Act in Addition to the Act Entitled “An Act to Raise an Additional 
Military Force,” and for Other Purposes, Statutes at Large of the United States of America, 2:794-
796. 

17 Galusha A. Grow, Congressional Globe, 37th Cong., 1st Sess., 4 July 1861, 5, 
https://memory.loc.gov/cgi-bin/ampage?collId=llcg&fileName=057/llcg057.db&recNum=22. 



 

45 

Battles, however, can be fought without physical weapons and far from the battlefield as 

Congress subsequently demonstrated as it mandated or expanded oaths not only for the 

military’s members, but also for the federal government’s civilian workers. On August 3, 

1861, near the end of the session that Grow opened with his rousing speech, the 37th 

Congress passed a law that included a first-time requirement for West Point cadets to take 

the following oath: 

I, A.B., do solemnly swear that I will support the Constitution of the 
United States, and bear true allegiance to the National Government; that I 
will maintain and defend the sovereignty of the United States paramount 
to any and all allegiance, sovereignty, or fealty I may owe to any State, 
county, or country whatsoever; and that I will at all times obey the legal 
order of my superior officers and the rules and articles governing the 
armies of the United States.18 

 
Interestingly, the Senate did not originally debate the need for a new oath even though 

Ohio Senator Benjamin Wade clearly expressed his dissatisfaction with the Military 

Academy and the officers it produced. He specifically lamented that the world’s history 

did not contain “as many men who have proved themselves utterly faithless to their 

oaths…[and] guilty of treason and a deliberate intention to overthrow that Government 

which has educated them and given them its support.”19 Instead, it took the House 

Committee of Military Affairs, under the leadership of Missouri representative Francis 

Blair, to propose an amendment to the Senate’s bill on July 19 that would add the cadet 

 

18 An Act Providing for the Better Organization of the Military Establishment, Statutes at Large 
of the United States of America, ed. George P. Sanger (Boston: Little, Brown and Company, 
1863), 12: 287-291. 

19 Benjamin Wade, Congressional Globe, 37th Cong., 1st Sess., 12 July 1861, 89. 
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oath.20 While this cadet oath essentially combined the two oaths that officers were 

already required to take, it went beyond them by specifying any conflicting loyalties 

nullified by allegiance to the United States. This clause mentioning allegiance to “any 

State” was especially appropriate as approximately sixty cadets were alleged to have 

recently left the Academy to side with the Confederacy.21 Congress further mandated that 

any cadet or future candidate for the Military Academy who refused to take this oath 

would be dismissed from service.22 In other words, Congress sought to prevent what 

Senator Wade had recently derided. 

A few days after Congress passed the cadet oath, the legislators passed another 

law requiring “every officer, clerk, or emplye [sic]” of the civil service to swear to the 

following: 

I do solemnly swear (or affirm, as the case may be) that I will support, 
protect, and defend the Constitution and Government of the United States 
against all enemies, whether domestic or foreign, and that I will bear true 
faith, allegiance, and loyalty to the same, any ordinance, resolution, or law 
of any State Convention or Legislature to the contrary notwithstanding; 
and, further, that I do this will a full determination, pledge, and purpose, 
without any mental reservation or evasion whatsoever; and, further, that I 
will well and faithfully perform all the duties which may be required of 
my by law. So help me God.23 

 

 

20 Francis Blair, Congressional Globe, 37th Cong., 1st Sess., 19 July 1861, 212. 

21 Henry Wilson, Congressional Globe, 37th Cong., 1st Sess., 12 July 1861, 90. 

22 An Act Providing for the Better Organization of the Military Establishment, Statutes at Large 
of the United States of America, 12:288. 

23 An Act Requiring an Oath of Allegiance, and to Support the Constitution of the United States, 
to be Administered to Certain Persons in the Civil Service of the United States, Statutes at Large 
of the United States of America, 12:326-27. 
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Interestingly, when the Senate unanimously voted to have the resolution submitted to its 

Committee on the Judiciary on July 24, the resolution pertained to the federal 

government’s military and civilian officers.24 When the committee, however, reported 

back to the Senate on July 29, the committee had narrowed the scope of the proposed bill 

to “certain persons in the civil service of the United States.”25 Like the cadet oath, this 

civil service oath reflected the representatives’ concern with government personnel 

placing their allegiance to a State government over the Federal one. Accordingly, the 

legislators mandated that anyone who refused the oath was to “be immediately dismissed 

and discharged from such service or employment.”26 Finally, it was in this oath that 

elements of the present military oaths start to appear, although it would take more 

iterations, years, and the successful prosecution of the Civil War before Congress settled 

on the present oaths. 

Although this special session of Congress only lasted for approximately a month, 

the lawmakers had not quite finished discussing military oaths. Toward the end of the 

session, the House considered a resolution to increase the number of West Point cadets. 

During the ensuing debate, New York Representative Abram Olin observed that this 

proposed bill, like the legislation that eventually passed on August 3, would require an 

oath of cadets. A key difference in this bill, however, was that anyone who took its oath, 

 

24 US Congress, Congressional Globe, 37th Cong., 1st Sess., 24 July 1861, 232. 

25 John C. Ten Eyck, Congressional Globe, 37th Cong., 1st Sess., 29 July 1861, 311-12. 

26 An Act Requiring an Oath of Allegiance, and to Support the Constitution of the United States, 
to be Administered to Certain Persons in the Civil Service of the United States, Statutes at Large 
of the United States of America, 12:327. 
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graduated from West Point, and at any time in his life took up arms against the federal 

government, would be liable to “suffer death,” even if he had resigned his commission 

before doing so.27 In other words, if passed, this legislation would have mandated a life-

long liability that Congress had not implemented before. 

In response to this proposal, Ohio’s Clement Vallandigham, who would become a 

prominent member of the anti-war Peace Democrats, expressed his opposition to the 

oath.28 Particularly, Vallandigham thought that the proposed oath required every cadet to 

renounce his allegiance to his state. Consequently, not only did he assert that it “ought 

not be required of any young man of honor or of any citizen of a free country,” but that it 

was unconstitutional.29 Olin then countered by stating that the bill would not mandate 

cadets to renounce their state allegiance but would require them to “bear true allegiance 

to the United States at all times and under all occasions whatsoever.” In other words, Olin 

argued that the oath would prohibit someone from using state sovereignty as a legitimate 

reason to not be faithful to the federal government. Olin ended by wryly remarking that 

they could even apply the oath to Vallandigham since he found it unsettling.30 Although 

Vallandigham replied that Olin’s remarks were cowardly, the House ultimately passed 

 

27 Abram Olin, Congressional Globe, 37th Cong., 1st Sess., 30 July 1861, 347. 

28 “Representative Clement Vallandigham of Ohio,” Office of the Historian, accessed November 
26, 2021, https://history.house.gov/Historical-Highlights/1800-1850/Representative-Clement-
Vallandigham-of-Ohio/. 

29 Clement Vallandigham, Congressional Globe, 37th Cong., 1st Sess., 30 July 1861, 348. 

30 Abram Olin, Congressional Globe, 37th Cong., 1st Sess., 30 July 1861, 348. 
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the bill and sent it to the Senate for their consideration.31 The Senate, however, referred 

the bill to its Committee on Military Affairs and the Militia where it remained for the 

remainder of the session.32 

Although the 37th Congress had met for only a month during its first session, it 

still took the time to debate three bills containing oaths that affected military personnel. If 

the war had finished by February as Oregon Senator Edward Baker had predicted during 

a military retirement debate on July 17, then the US Congress might have stopped 

passing oath legislation at that time.33 Events, however, proved Baker wrong. Four days 

after Baker uttered his prediction, Union forces lost a battle at Manassas, Virginia, that 

historian James McPherson called “one of the most decisive tactical victories of the war.” 

In fact, McPherson noted that from the middle of the 37th Congress’s first session till the 

start of the new year, Union armies lost “most of the important land battles in the war,” 

while Edward Baker would be killed in battle on October 21.34 With these events as a 

background, the 37th Congress started its second session on December 2, 1861. 

During its second session, the 37th Congress continued to reflect an oath culture 

as it both enforced the consequences of violating an oath as well as legislating new ones. 

For example, during the impeachment of Tennessee judge West H. Humphreys, 

 

31 US Congress, Congressional Globe, 37th Cong., 1st Sess., 30 July 1861, 348-49. 

32 US Congress, Congressional Globe, 37th Cong., 1st Sess., 31 July 1861, 362. 

33 Edward Baker, Congressional Globe, 37th Cong., 1st Sess., 17 July 1861, 162. 

34 James McPherson, Battle Cry of Freedom: The Civil War Era (Oxford: Oxford University 
Press, 1988), 346, 362, 367. 
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Massachusetts Representative Charles Train alleged that Humphries had committed 

“misconduct and malfeasance in his office” by refusing “to hold court” that he was 

“bound by his oath” to do so.35 In other words, West was impeached and convicted in 

part for violating his oath since he did not resign his judicial commission but just started 

working for the Confederate government. Regarding codifying oaths, on March 6, 1862, 

the legislators passed a law requiring the “Masters of American Vessels clearing for 

foreign or other Ports” to take the civil service oath that Congress had previously 

enacted.36 While this action may not seem to mean much since it did not pertain to a lot 

of people, it shows that the legislative body was incrementally requiring more people to 

take an oath. As it turned out, Congress was just beginning. 

On June 2, Kentucky Senator Garret Davis proposed a bill to require potential 

grand or petit jurors to take an additional oath that basically said they had not supported 

the current rebellion. Like the previous oath bills, if a person refused to take this oath or 

affirmation, then he would be barred from serving as a juror.37 New York Senator Ira 

Harris said that while he would not stridently oppose the passage of the bill, he still 

desired to state his opposition to it since he did not think that it was good policy in 

general to pass such laws. He specifically judged that the law’s oath would not be 

 

35 Charles Train, Congressional Globe, 37th Cong., 2nd Sess., 26 June 1862, 2943, 
https://memory.loc.gov/cgi-bin/ampage?collId=llcg&fileName=061/llcg061.db&recNum=64. 

36 An Act Requiring an Oath of Allegiance and to Support the Constitution of the United States to 
be Administered to Masters of American Vessels Clearing for Foreign or Other Ports during the 
Present Rebellion, Statutes at Large of the United States of America, 12:354. 

37 Garret Davis, Congressional Globe, 37th Cong., 2nd Sess., 2 June 1862, 2479. 
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beneficial to selecting potential jurors since the people in the northern states are generally 

loyal. Consequently, he regretted to see the creation of this kind of oath since it would 

imply that the northern people were not loyal and therefore not fit to act as jurors.38 

Minnesota Senator Morton Wilkinson, then responded that although this oath 

would not affect his state, he asserted that its passage would be important for the states 

that were in rebellion such as Kentucky and Tennessee.39 Finally, after other senators 

commented on the law’s prospective scope, Davis observed that Harris’s remarks 

demonstrated “the utter folly” of men from one part of the United States trying to 

legislate for other parts of the country. For, although New York was not experiencing 

loyalty problems amongst its citizens, Davis claimed that “there are nearly one third of 

the people of Kentucky who maintain that there is no longer any Government, that there 

is no longer any Union, that an oath to support the Government and be loyal to it amounts 

to nothing.”40 In other words, Davis confirmed Wilkinson’s assertion by showing that 

Davis’s state of Kentucky needed this oath to ensure the government’s proper 

functioning. 

The following day, New Hampshire Senator John P. Hale voiced his objections to 

the proposed juror oath bill. To start, Hale asserted that if the proposed bill became law, 

then administering a jury in any of the rebellious states would “be utterly impossible.” He 

arrived at this conclusion by reasoning that there was not a single person from the 

 

38 Ira Harris, Congressional Globe, 37th Cong., 2nd Sess., 2 June 1862, 2479. 

39 Morton Wilkinson, Congressional Globe, 37th Cong., 2nd Sess., 2 June 1862, 2479. 

40 Garrett Davis, Congressional Globe, 37th Cong., 2nd Sess., 2 June 1862, 2479. 
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rebellious states that would not fall under the statute’s prohibition against directly or 

indirectly aiding the rebellion. He further judged that “some of the best Union men we 

have” were coerced to help. Although Hale appreciated what Davis was trying to do with 

this proposed law, Hale thought that he had gone too far.41 Consequently, Hale said that 

he would vote against the bill. 

Senator Davis then responded by noting the importance of selecting loyal men to 

serve as jurors. Specifically, he likened this expectation to the importance of ensuring 

that military personnel faithfully execute their duties. Since Davis did not think that 

“traitors [would] execute the law of treason against traitors,” then he argued for the need 

of the bill. Additionally, Davis claimed that no one would be forced to take this oath. If, 

however, a potential juror refused to swear the oath, then the court would only dismiss 

the man from serving as a juror. In other words, Davis argued that no individual would be 

harmed for refusing this oath. Prescribing the oath, however, would ensure that grand and 

petit juries would consist of only loyal men. Thus, Davis thought it was necessary for the 

bill to be passed “in order to get a solitary execution of the law against treason…in all the 

border States.”42 

Pennsylvania Senator Edgar Cowan then entered the verbal fray when he 

expressed his “very great doubts of the propriety of offering this oath after the manner 

proposed.” For Cowan, one of his issues was that the purpose of a juror was to judge the 

matter presented to him and not something else like the proposed oath would require. 
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Additionally, Cowan observed that if a prospective juror who had participated in the 

rebellion intended to find the accused innocent of treason, then he would have no 

problem falsely swearing the oath in order to do so. Consequently, Cowan believed that 

the “oaths would be but straw, chaff, [and] stubble in the way of a man whose conscience 

was of that texture and of that pliability.”43 

When Iowa Senator James Grimes rejoined that such a person would be subject to 

the penalty of perjury, Cowan retorted that “it is almost always, if not always, impossible 

to convict anybody of perjury for the violation of an oath of this kind.” He argued this 

position because only the individual professing an oath truly knows whether he is lying or 

not. Cowan further asserted that the laws should remain as they were and that Congress 

should not construct “monuments” that would remind the people of the nation’s current 

travails and divisions. Cowan concluded by predicting that passing this law would 

constantly remind men that they had been traitors and thus “keep alive the spirit of 

treason” and the possibility for it to “break out again in another generation.”44 

Around the same time the Senate was debating the merits of requiring an oath of 

potential jurors, the House of Representatives debated their own oath legislation by 

considering a bill that would prohibit certain people from holding office through the use 

of an oath of office. Starting the debate on June 4, Missouri representative John Phelps 

observed that the proposed legislation “affords no opportunity for repentance.”45 To 
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Phelps’s point, Illinois Representative Owen Lovejoy rejoined by referencing the biblical 

story of Esau selling his birthright and how Esau did not find repentance even though 

diligently pursued it.46 Iowa’s James Wilson then followed Lovejoy by observing that 

this legislation was actually less severe than other proposed measures regarding this 

issue. Specifically, Wilson explained that the bill only applied to those who had 

“voluntarily engaged in this rebellion…and who have endeavored to destroy the 

Government under which we live.” Additionally, Wilson saw no allowance for 

repentance for those who used their official positions to try and overturn the 

government.47 

Phelps then regrouped and tried a different approach by seizing on Wilson’s point 

that the bill focused on voluntary participation by stating that the rebellious states 

contained civil officers who had not actively engaged in the rebellion. Instead, Phelps 

asserted that these individuals were compelled to submit as they performed their civil 

duties. He continued by characterizing these state jobs as “not political in its character, 

but merely executive” and by arguing for the common peace even within the rebellious 

states. Since this was the case, Phelps judged that these men should be considered loyal. 

Consequently, Phelps concluded that he could not endorse the bill since it made no 

exceptions for men such as he just described.48 
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To this critique, Wilson retorted that Phelps had “just described the very 

machinery by which the rebellion has been carried on.” Going on the offensive, Wilson 

asserted that no one compels a man to hold an office. Wilson especially did not believe 

that anyone forced a person to act as a judge and “pass upon the confiscation of the 

property of persons who were loyal to the Government.” In other words, Wilson did not 

think that Phelps’s critique was valid because no person had been forced against his will 

to work in the Confederate government. Finally, Wilson articulated his belief that 

Congress ought to enact some legislation against the rebellion. Since Congress had not 

succeeded in passing legislation that dealt with confiscation of rebel property or 

emancipation of the slaves, he pushed the House members to determine if they were 

“disposed to enact any measure which shall deal with these rebels as they should be dealt 

with.”49 Ultimately, the House heeded Wilson’s emotional plea and passed the bill. 

The Senate, however, would not consider the House’s “oath of office” bill until it 

had finished work on its prospective jurors’ oath bill, which it debated again on June 9 or 

six days after it had last considered it. Starting the debate and demonstrating his 

willingness to change his opposition and see the bill passed, Senator Hale proposed an 

amendment giving the authority to require the oath at the discretion of the government’s 

attorney. To this proposal, the Virginia Senator John S. Carlile stood up and expressed 

his doubts about the bill. For Carlile, he deemed giving discretionary powers to the 

district attorneys as an opportunity for them to wield power in an unjust way by 

punishing “a personal enemy.” Additionally, he thought that it would make it very 
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difficult to get a jury who could take this oath due to the level of rebellion in some of the 

states. Finally, he stated that he did not think it good policy to require a lot of oaths 

“except in cases where it is absolutely necessary.” He argued this position because he 

thought that constantly requiring an oath makes it lose “that sacredness and solemnity 

which should always surround an appeal to the Author of our existence as to the truth of 

what we say.” Consequently, Carlile hoped that the Senate would defer its vote until they 

could give it further consideration.50 

In response to Carlile, Hale stated that he thought that nothing could be clearer 

than that juries should not consist of traitors trying individuals for treason. While he 

thought that Carlile’s objections might have applied to the bill as it was first proposed, 

Hale did not think they were valid according to the current proposal. Additionally, Hale 

asserted that this bill enabled confidence in the proper working of the courts.51 Rising 

now to throw his support behind the bill’s passage, Indiana Senator Henry S. Lane 

addressed the critique that the legislation was “too sweeping in its character.” For Lane, 

the scope of the bill matched the character of the issue it was to guard against and noted 

that the bill would not prohibit any competent individual from acting as a juror. 

Furthermore, the consequence of not taking the proposed oath was only that the person 

would not be able to sit on a jury. Lane then addressed Cowan’s argument from June 3 

that the Senate would be perpetuating the memory of the rebellion by requiring this oath. 
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To this critique, Lane forcefully answered that they should perpetuate the memory as well 

as the distinction between rebellion and patriotism. 

Lane finally turned to Carlile’s argument about the possibility of using an oath for 

an oppressive purpose. First, Lane noted that this critique could be made against every 

oath and thus implied that the critique was irrelevant. He additionally observed that the 

foundation of their judicial system rested “upon the idea that there is something sacred 

and binding in the character of an oath, and that men will not voluntarily commit 

perjury.”52 Lane further argued that it was “perfectly idle and absurd” to expect a juror, 

who did not believe in the validity of a government, to execute the laws of that 

government. Finally, he concluded by speaking to the idea that potential jurors may have 

been forced to support the rebellion. To this point, Lane vehemently replied that 

“patriotism should be made of sterner stuff” and potential jurors “should come into court 

with clean hands.”53 

After Lane finished, Kentucky Senator Davis stood one last time and noted again 

that in his state one third of the population believed the Constitution to be broken by the 

abolitionists and therefore that the government’s oaths were invalid. When people hold 

such beliefs as these, Davis continued, then what could “be more absurd” than to think 

that these people would faithfully execute the nation’s laws on treason against any 

alleged traitor? It was for this reason of “winnowing our juries” that Davis had initially 

proposed the bill in order to ensure only men who believed in the Constitution, supported 
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the government, and “admit[ted] the sanctity and obligations of an oath,” would serve on 

these juries. Ultimately, Davis argued that since the bill was “very discreetly guarded” 

and would not cause unnecessary harm, then Congress should pass it to assist juries in the 

border slave states execute the laws against treason.54 With the debate concluded, the 

Senate then voted and passed Davis’s bill by a margin of 30 to 5 and sent it to the House. 

Several days later, on June 13, the Senate considered the House’s bill to require 

an oath of all elected or appointed officials. At first, Delaware Senator Willard Saulsbury, 

who had voted against the Senate’s jury oath bill, expressed his doubts that Congress had 

the constitutional authority to enact legislation that required an oath for this situation.55 

To this critique, Illinois Senator Lyman Trumbull, who chaired the Senate Committee on 

the Judiciary, which was charged with studying the bill, replied that he did no think that 

the Constitution prohibited them “from prescribing a form of oath that is not inconsistent 

with the Constitution.”56 Not to be deterred, Saulsbury replied that this bill would 

prohibit any person who would not swear this new oath from exercising his 

Constitutional office. Saulsbury then supported his view by offering up the next President 

as an example where this situation could occur.57 Voicing his agreement with Saulsbury, 

Kentucky Senator Davis, who had just demonstrated his favorable views towards oaths 

by introducing the juror oath bill, asserted that Congress did not possess the authority to 
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add to or subtract the Constitution’s prescribed qualifications for officers. Based on this 

principle, Davis reasoned that the passage of this bill would be adding a qualification 

beyond the constitutionally prescribed oath and would essentially unconstitutionally bar 

people from serving who had filled all the constitutional requirements.58 

Senator Trumbull responded to these critiques by stating his agreement with 

Davis’s assertion that Congress could not add to nor take away from the Constitution’s 

requirements for serving. Trumbull, however, stated that he did not think it applied to the 

President since the President’s form of oath was spelled out explicitly stated in the 

Constitution. Additionally, Trumbull stated that he did not view the criticism as valid 

since the states already required an additional oath of their officers. Since Trumbull 

deemed the bill’s intent was to prevent individuals who had rebelled against the 

government from serving in the same government by requiring an oath, he then asserted 

the Senate should pass such a bill.59 Before the senators could finish the debate, however, 

the legislative body moved on to more pressing needs. 

The Senate would not consider the House’s oath bill again until June 21 when 

Trumbull offered an amendment that he hoped would alleviate Davis’s earlier objection 

by excluding any individual whose oath was explicitly mandated in the Constitution.60 

Although Trumbull’s proposed amendment partially mollified Davis’s concerns, 

Saulsbury was still unsatisfied and requested if it was not possible for Trumbull to change 
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his amendment so that it would “exempt…all cases where an oath is required to be 

administered by the Constitution?” He then shifted his objection from legal theory to a 

more practical complaint by claiming that “the public good certainly cannot requires such 

legislation as this.” Saulsbury then concluded by predicting that future generations would 

consider this oath, as well as the other ones Congress had passed, as an example of poor 

reasoning and legislation process.61 

Two days later, on June 23, after much debate regarding the specific wording and 

additional amendments, the Senate passed the bill over the same five senators who voted 

against the juror oath bill and sent the amended bill back to the House.62 Finally, on June 

30, Senator Davis, who had previously voted for the Senate’s version of the oath bill, 

voiced his opposition to the proposed bill created from the combined Senate and House 

committee of conference. He argued that passing this legislation would set “a very 

dangerous precedent” since Congress was effectively saying that it had the power to 

introduce additional qualifications beyond what the Constitution prescribed.63 Ultimately, 

the Senate overrode Davis, Saulsbury, and six other senators’ objections and agreed to 

the legislation 27 to 8. The House, whose members did not harbor the same objections as 

their Senate colleagues, passed the bill that same day. 

This ironclad oath, then, finally became law when President Abraham Lincoln 

signed the legislation on July 2, 1862. While the previous oaths discussed were targeted 
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at smaller federal groups, this oath applied to “every person elected or appointed to any 

office of honor or profit under the government of the United States, either in the civil, 

military or naval departments of the public service.” It read as follows: 

I, A.B., do solemnly swear (or affirm) that I have never voluntarily borne 
arms against the United States since I have been a citizen thereof; that I 
have voluntarily given no aid, countenance, counsel, or encouragement to 
persons engaged in armed hostility thereto; that I have neither sought nor 
accepted nor attempted to exercise the functions of any office whatever, 
under any authority or pretended authority in hostility to the United States; 
that I have not yielded a voluntary support to any pretended government, 
authority, power or constitution within the United States, hostile or 
inimical thereto. And I do further swear (or affirm) that, to the best of my 
knowledge and ability, I will support and defend the Constitution of the 
United States, against all enemies, foreign and domestic; that I will bear 
true faith and allegiance to the same; that I take this obligation freely, 
without an mental reservation or purpose of evasion, and that I will well 
and faithfully discharge the duties of the office on which I am about to 
enter, so help me God.64 

 
Following the precedent Congress had set with the earlier oaths, the legislators mandated 

that anyone who violated this oath would subsequently be kicked out of the government 

and “rendered incapable forever after of holding any office or place under the United 

States.” 

The ironclad oath, however, went beyond previous statutory requirements in that 

it required a person to have never committed any act against the United States instead of 

just pledging to support the constitution and one’s allegiance to the nation. As Delaware 

Senator J. A. Bayard, who also voted against the juror oath bill, observed in January 

1864, this oath was essentially two oaths in one that were “distinct in their nature, distinct 
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in their substance.” Although Bayard was arguing against the Senate adopting rules to 

require its members to take the oath, his arguments shed light on how some viewed the 

oath’s nature at that time. For Bayard, the second part of the law, or second oath, was 

essentially a “promissory oath, which but adds the sanction of religion to the obligation 

of duty imposed by the acceptance of the office or trust.” The first oath, Bayard argued, 

was not constitutional for four reasons. In one of those reasons, Bayard characterized the 

first oath as “an expurgatory test oath retrospective in its character, and covering the 

events of the affiant’s past life.”65 Consequently, he objected to requiring the first oath 

because it substantially varied from the Constitution’s required oath. Bayard’s pleas, 

however, were in vain as the Senate ultimately voted to require its members to take the 

oath. Consequently, Bayard resigned in protest.66  

When the US Civil War started, Congress only required its military officers to 

swear an oath to support the Constitution and to be loyal and obey orders. While 

Congress would not modify the enlisted personnel’s oath, the legislators substantially 

changed the military officer oath. Why did Congress not change the enlisted oath? 

Perhaps one reason is what President Lincoln observed in his letter to Congress as it 

opened its special session in July 1861. Lincoln observed that while some officers had 

remained loyal, “the greatest honor…is the unanimous firmness of the common soldiers 

and common sailors…[who] have successfully resisted the traitorous efforts of those 

 

65 James A. Bayard, Appendix to the Congressional Globe, 38th Cong., 1st Sess., 19 January 
1864, 31-37, https://memory.loc.gov/cgi-bin/ampage?collId=llcg&fileName=067/llcg067. 
db&recNum=685. 

66 Hyman, To Try Men’s Souls, 164. 



 

63 

whose commands, but an hour before, they obeyed as absolute law.”67 Basically, 

Congress did not modify the enlisted men’s oath because they had already proved 

themselves loyal. Either way, Congress enacted these changes during a volatile time in 

which it sought to ensure that it could trust its officers after passing legislation that 

incrementally brought more government personnel under an oath requirement that 

exceeded the constitutional requirement. In fact, the oath Congress approved on July 2, 

1862, hearkened back to those the Continental Congress required of its military 

personnel. In both cases, servicemen did not just to swear allegiance to the United States, 

but also had to forswear entities to which they were not beholden. During the 

Revolutionary War, the primary “other” allegiance was Great Britain. During the Civil 

War, the “other” was the seceding states and the Confederate government they created. 

Although US legislative and executive leaders substantially increased and enforced the 

military oath requirements in response to the threat of disunion, the question remained 

what would Congress do after the war ended? 

Reconstruction: Forging the Present Oath 

After the Union forces won the civil war, the nation’s leaders would revisit the 

oaths they had mandated during the war. For example, on September 7, 1867, President 

Andrew Johnson expanded the types of military personnel who could accept the pardon 

he offered on May 29, 1865. Specifically, Johnson’s new proclamation no longer 

excluded military officers who had resigned their commissions or those who had received 
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an education at the Military Academy or Naval Academy and had served in the 

Confederate military from eligibility for pardon.68 The US Congress, like Johnson, 

revisited its oath requirements by reevaluating the merits of the 1862 ironclad oath. 

Congressional leaders had surmised that they would eventually have to revisit the 

test oath as they contemplated how to restore the rebellious states and rehabilitate any 

participants of the rebellion who now sought to serve in the federal government.69 The 

issue came to a head in the House early in 1868 when a Tennessee district elected as its 

representative a Roderick R. Butler who received approximately 87 percent of the vote in 

a three-way contest.70 Consuming the better part of three days at the beginning of March, 

this passionate debate entailed the representatives arguing over whether Butler should be 

admitted to the national legislature. To start with, the House’s Committee of Elections 

presented evidence showing that Butler had taken an oath to support the Constitution 

before the rebellion, was elected to the Tennessee legislature that subsequently voted to 

secede from the Union, and took an oath to support the Confederacy. Nevertheless, Butler 

saved the lives of “Union” men while still in the state legislature and was ultimately 

chased out of Confederate territory. He then served faithfully in the Union Army. 
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Consequently, Butler, and the House, knew he could not honestly take the July 1862 oath. 

What, then, was to be done on behalf of this essentially loyal Union man? 

Spearheading Butler’s support, Henry Dawes of Massachusetts, the chairman of 

the Committee of Elections, basically argued that although the Tennessean had 

committed acts that technically violated the 1862 oath, nevertheless “at all times and 

under all circumstances, was as true to the flag of his country as the needle to the pole.” 

Further, Dawes claimed that it was hard for his colleagues to understand what happened 

in East Tennessee during the late rebellion, where loyal men were subjected “hate and 

persecution.” Consequently, Dawes concluded that for men such as Butler that he had “a 

conviction, as firm as the conviction of my own existence,” that Congress’s duty was to 

find some way to allow them to serve in the federal government.71 

Arguing against Butler’s admission, Iowa representative Hiram Price said that he 

was not for lessening by “one jot or tittle of the stringency, force, and effect of that test-

oath” since it was “the only barrier to prevent disloyal men from getting places in 

Congress and the only safeguard for the protection of the loyal people of this Union.”72 

Illinois’s Abner Harding expressed concerned that even though Butler may be worthy to 

be admitted, doing so would set a precedent that true rebels could exploit. Consequently, 

Harding pleaded for Butler to “go home, sir, even though you may be the victim of 

injustice; go home for the good of your country.”73  Finally, Pennsylvania’s George 
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Miller likened the fact that Butler had supported the Union before secession to Georgia’s 

Alexander Stephens, who had eloquently argued against secession before the rebellion 

but abandoned his loyalty once he was offered an important job in the Confederacy. In 

other words, Miller invoked a slippery-slope argument, claiming that admitting Butler 

could lead Congress to a troublesome place. Consequently, Miller urged the House to be 

patient and wait until all the rebellious states had been fully readmitted into the Union 

before approving legislation like the Butler bill.74 

The House eventually passed two bills, one dealing specifically with Butler’s case 

and a generic one that stipulated the oath a person would take if Congress removed his 

political disabilities, on March 6. The Senate, however, would take approximately four 

months to pass the bills due to President Johnson’s impeachment trial. Like the House 

debates, the Senate primarily discussed the merits of allowing individuals to not take the 

test oath as viewed through Butler’s case. Essentially, the argument was the same. Some 

thought Butler was disloyal while others believed him loyal even if he committed acts 

that were technically rebellious. While the Senate initially combined the House’s two 

bills by adding the generic oath to Butler’s bill, it eventually decided to pass the House’s 

generic oath bill as well. Accordingly, President Johnson signed the generic oath bill on 

July 11, 1868, which prescribed the following oath: 

I, A.B., do solemnly swear (or affirm) that I will support and defend the 
Constitution of the United States against all enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; that I take 
this obligation freely, without any mental reservation or purpose of 
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evasion, and that I will well and faithfully discharge the duties of the 
office on which I am about to enter, so help me God.75 

 
Coming right after the states ratified the Fourteenth Amendment to the Constitution on 

July 9, 1868, this oath allowed Americans who had participated in the rebellion to serve 

again in the federal government as officers after both houses of Congress had removed 

their political disabilities with at least a two-thirds vote of approval. 

A few years later, the 41st Congress would again revisit this issue. Speaking in 

favor of a pending bill on February 1, 1871, California representative A. A. Sargent 

observed that even though he would rather vote for a bill that would remove all political 

disabilities to hold office, he conceded that the bill was the best that could be attained at 

that time. Sargent then proceeded to outline his rationale. He started by noting that the 

current laws of the present situation, although they were designed to keep the peace, 

actually served as a cause for discontent since they kept “irritating distinctions” in the 

Southern states.76 Particularly, he noted that the statutes allowed former members of the 

Confederacy to vote in elections but not to hold federal office. The problem with this was 

that it both undermined Congress’s moral authority and failed to prevent individuals from 

acting unjustly. Sargent concluded by asserting that it was “abhorrent” to their republican 

institutions to keep any of their citizens “in a dependent or inferior relation to society.” 

Ultimately, Congress passed a law on February 15, that allowed people to serve as 
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officers even if they fell into the situation where the Fourteenth Amendment did not 

apply to them, but they still could not truthfully take the July 1862, oath. In this case, 

Congress mandated that these people just take the July 11, 1868, oath.77 

The following year, on May 22, 1872, Congress removed most of the political 

disabilities that the Fourteenth Amendment had mandated except for a few categories, 

one of which was “officers in the judicial, military, and naval service of the United 

States.”78 Finally, several years later, the 48th Congress passed a bill in 1884 that 

completely removed the 1862 loyalty portion of the oath from the Revised Statutes, or 

which Senator Bayard had characterized in 1864 as an “expurgatory test oath.”79 This 

law, then, established the oath that military officers would swear until the present. Thus, 

whereas Congress took only a year at the beginning of the Civil War to greatly expand its 

support and loyalty oath requirements both in substance and the number of people they 

covered, the nation’s leaders would take approximately twenty years after the end of the 

Civil War before they finally removed the loyalty test clause and only required an 

individual to pledge one’s support, allegiance, and faithful service.
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CHAPTER 4 

CONCLUSION 

 
Near the end of the Constitutional Convention in September 1787, Virginia 

delegate George Mason circulated a list of his objections to the proposed constitution. 

Specifically, he asserted that “there is no declaration of any kind…against the danger of 

standing armies in time of peace.”1 Foreshadowing the warning George Washington gave 

in his farewell address by several years, Mason’s claim, while understandable, was not 

accurate. The majority of those attending the Convention did think that the new 

Constitution provided sufficient safeguards against such as threat. Although these 

delegates tried to ensure civil control of the military by stipulating that Congress control 

the armed forces’ funding and providing the militia with a place in national defense, they 

went so far as to require all national and state officers to swear or affirm their support for 

the Constitution. 

While it is true that some people had conveyed their pessimism regarding the 

efficacy of requiring an oath, others deemed it effective in general. For instance, 

Massachusetts representative Elbridge Gerry stated during a congressional debate in 1789 

that he equated taking an oath to be “equally strong” as the obligations pertaining to his 

personal honor.2 Similarly, Washington had referred to an oath as a “necessary tie.”3 It 
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was these ties that Alexander Hamilton and John Jay had referenced in their essays in The 

Federalist Papers. Whereas Hamilton had championed the republican idea of “due 

responsibility,” Jay had defined it in part as taking an oath. Fundamentally, then, 

Supreme Court Justice Joseph Story’s observation on the Constitution’s oath requirement 

is applicable. Story started by saying that the requirement that government workers 

“should be bound by some solemn obligation to the due execution of the trusts reposed in 

them, and to support the constitution,” seemed to be self-evident so that he did not need 

to provide rationale to support the claim. Story, however, proceeded to support his 

position when he asserted that it was society’s “plain right” to demand that every officer 

“be conscientious in the discharge of his duty.” Finally, he reasoned that since ordinary 

judicial proceedings required oaths of both those who judge and those who provide 

evidence, then surely society should erect “like guards” for those whose job was to 

ensure the nation’s safety.4 

Although the nation’s founders initially mandated that military members swear to 

support the Constitution, by the start of the US Civil War, the nation’s leaders expanded 

the oath requirements. The common strain that ran through the multiple oaths that 

Congress created during this period focused on a person’s loyalty. Congress’s first few 

oaths, such as the ones they required of West Point cadets, civil service personnel, and 

ships’ masters, all emphasized that a person swear that he would put his loyalty to the 

United States above any other loyalty. As the war progressed, however, Congress went 

even further and mandated in the juror and general oath bills that a person swear that he 

 

4 Story, Commentaries on the Constitution of the United States, vol. 3, 702-03.  
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had not acted disloyally to the government by aiding the rebellion. This retroactive 

requirement was unique in that US leaders had never required an oath of this nature. 

After the Confederacy was defeated, Congress sought to heal the nation’s wounds by 

incrementally removing the oath barriers that kept certain individuals from serving in the 

government to include the military. While the legislators eventually removed the ironclad 

oath clause, they did not return to the nation’s original oath but instead mandated the oath 

that is still sworn today. For the military’s officers, this oath essentially combined the 

elements of support and loyalty that Congress had mandated in two oaths in 1789. Thus, 

although the Constitution only required that its military personnel swear to support the 

document, US leaders interpreted and implemented this requirement differently 

depending on the national situation. 

In 2019, scholar Abdullah Aydogan observed in Political Science Quarterly that 

“more than 200 successful military coups have taken place in 95 countries over the last 

75 years.”5 The United States, however, was not one of them. Why was this the case? 

While it can be rightly argued that this result greatly depended on the military’s 

continued reliance on Congress, or what Alexander Hamilton referred to as a “due 

dependence,” another factor played a role as well. This factor was the ethos behind the 

Constitution’s requirement for military officers to swear an oath to support that 

document. 

 

5 Abdullah Aydogan, “Constitutional Foundations of Military Coups,” Political Science 
Quarterly 134, no 1 (2019): 85. 
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Over one hundred fifty years after Justice Joseph Story commented on the 

Constitution’s oath requirement, scholar George Anastaplo expanded on Story’s analysis. 

Anastaplo asserted that the Constitution’s authors intended to keep military officers “in 

line partly because of their competing interests, partly because of their rectitude, and 

partly because of the people’s as well as official supervision.”6 In other words, Anastaplo 

argued that one of the three pillars to guard against Washington’s “overgrown military 

establishments” and Mason’s “standing armies” was the military members’ morality. Not 

any morality would do. Rather, as Hamilton argued, it had to be one oriented toward the 

republican Constitution and the common good that document represented. For if the time 

ever came that the people had to temporarily forego the protection of “due dependence,” 

they could still be protected from those whose purpose was to defend the nation if the 

servants of the people had sworn and internalized the republican concept of “due 

responsibility.”

 

6 George Anastaplo, The Constitution of 1787: A Commentary (Baltimore: Johns Hopkins 
University Press, 1989), 83, 203. 
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