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In a recent Fordham Law Review article, Rosenberg and

Cohen made an interesting argument about popular policies

to increase the number and distribution of retail supermarkets

to eliminate “food deserts” (ie, neighborhoods without ade-

quate access to food stores).1 These policies, which are in the

form of tax breaks and zoning provisions, are promoted as

ways to enhance equitable access to healthful food and

reduce rates of obesity. Contrasting the popularity of this

policy approach with the “overwhelming evidence that they

fail to improve health or dietary outcomes,” the authors

lament the possibility that the attention and resources

invested in proximate access to healthful food options (ie,

building supermarkets) is at the cost of alternative upstream

interventions, such as raising the minimum wage, strength-

ening labor protection, improving Supplemental Nutrition

Assistance Program benefits, and protecting and expanding

free and reduced-price school lunch programs.

It should come as no surprise that a widely praised health

policy initiative is actually a naked emperor. Similar to other

policy interventions, the policy of improving access to

healthful food by supporting new food stores started as an

idea in one place (the authors trace it back to Tony Blair’s

Britain) and spread more or less by happenstance as new

people adapted the idea to address the problems and priori-

ties they perceived in other places. Many such innovative

legal interventions turn out to be good ones; however, all

things being equal, some innovative legal interventions turn

out to be duds. Regardless of whether or not Rosenberg and

Cohen are right about the failure of food desert policies or

their impact on their preferred alternative policies, the larger

point is a good one: adopting any particular law reform cam-

paign can have substantial opportunity costs.

A basic concept in economics, opportunity cost refers to

the benefits of other options that are lost when one option is

selected. It thus “expresses the basic relationship between

scarcity and choice.”2 Public health generally, and in any

particular place, has limited resources: limited time, limited

funds, and limited political capital. Ideally, resources for

developing, enacting, and deploying law reforms are used

where the bang for the buck is the greatest. Squandering

resources on a policy proposal that has more fashion than

fact behind it is a waste. Along with the pure opportunity

cost, one could well dilute one of the most important advan-

tages of public health in the policy realm: a reputation for

following the science and getting things right. Particularly

when laws and regulations that raise costs, limit choices, or

reduce some industry’s profits, being right—and having the

evidence and arguments to convince others that you are

right—can make the difference between better population

health and (well-deserved) public skepticism and political

defeat. And being right is, unlike many other determinants

of policy, one over which we have direct influence.

Concern about opportunity costs does not require that we

should pursue only policies that have a strong evidence base

and every other indicator of being a sure winner. That is a

basic chicken-and-egg problem: a new legal approach will

not be “evidence based” until it is no longer an innovation—

when it has been around long enough in enough places to

have been thoroughly evaluated. Innovation is always a

guess; a sense of opportunity costs dictates only that the

guess be as educated as we can make it. The better we under-

stand how mistakes happen, and the better we use our core

tools of public health science to avoid mistakes, the better

educated our guesses will be—and the easier it will be to

minimize opportunity costs.

A policy innovation might be a dud by virtue of simple

failure to achieve its goals. More subtly, we might think of it

as a dud if the opportunity cost includes not mobilizing the

local health community around an alternative that would

have been more effective. The article by Rosenberg and

Cohen got me thinking about the risk factors for mistakes

in policy innovation. It might be a good idea for more people

to weigh in on the list, but what follows is a start. How do dud
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ideas get started and spread? Some of the risk factors include

the following:

� The basic cognitive biases that impair everyone’s

assessments, predictions, and choices: we choose

from ideas that are available and favor those that fit

our existing beliefs and reinforce our group identity.

Once we feel good about an idea, we are prone to

unjustified optimism nurtured by confirmation bias

as we consider evidence and alternatives.3

� The wrong people in the room: diversity of viewpoints,

expertise, and experience is a primary means of reduc-

ing bias and increasing available information.4

� The allure of chalking up a legislative win: achieving

a win comes with the attendant risks of framing

“problems” or policy “solutions” in ways that promise

political success5 but do not necessarily correspond to

epidemiological or social evidence of the phenomena

at issue. (This is part of the claim about food desert

policies.1)

� Political pressure to act on an issue at a particular time

or in a particular way: some argue that this pressure

led to unnecessary state and federal quarantine provi-

sions during the Ebola scare.6,7

� The uncritical application of methods that were once

believed to be effective to a new problem for which

they are inapposite: one example is reviving manda-

tory premarital testing to prevent HIV infection.8

� The grapevine: word of policy innovations spreads

unsystematically, and as word spreads, repetition may

become validation. If we hear about something new

and exciting, we may assume it is working. One might

see Health in All Policies as an example of this grape-

vine effect.

Some important practical qualifications are in order.

Every choice has opportunity costs, and choosers will inevi-

tably make mistakes. In real life, opportunity costs may be, at

least in part, theoretical only. For example, resources may be

locked in budgetary silos, so that if a grant is restricted to

emergency preparedness, a health officer can try to use it as

effectively as possible within that domain but does not have

the option to spend the money on a clean indoor air effort that

would have greater population impact. Politically experi-

enced people may also point out the value of a legislative

win to future policy, as exemplified by laws on concussions

in youth sport that swept the nation during 2009-2013.9

Although the laws were confined to secondary prevention

(ie, focused on stopping second traumatic injuries) and were

even criticized as conceding too much to the political influ-

ence of the National Football League,10 these laws could

well be responsible for some of the growing awareness of

the issue of concussions among young athletes and the need

for more substantial legal interventions.11

Awareness of opportunity costs and the risk posed by our

own lying brains is an important part of avoiding mistakes.

Awareness should inspire caution. Then we can take maxi-

mum advantage of the tools provided by the science of public

health for eliminating biases and testing predictions of

impact. In a chapter we wrote for a health policy book, Evan

Anderson and I canvassed some of the useful tools available,

thanks to science, to check our biases and assess new policy

ideas in the absence of direct evidence.12 Although policy

innovators usually lack substantial direct evidence about an

innovative intervention, they usually have good data on the

problem, and these data are often sufficient for critically

assessing the fit between a problem and a proposed solution.

Rosenberg and Cohen claim that policy entrepreneurs

defined the problem of poor nutrition as one of proximity

to good food rather than willingness or ability to pay, which,

they say, is the real problem.1 Even if a measure seems

sensible, it may not be the optimal choice. The Haddon

Matrix, a tool for organizing intervention options of various

kinds at various entry points to reduce injuries, is a good way

to overcome tunnel vision. Causal modeling (ie, using robust

social science theory and behavioral or epidemiological evi-

dence) can be used to expose and test assumptions about the

problem being addressed and the mechanism(s) through

which the policy is expected to have its effects.13 Drawing

on various people with unique experiences of a phenomenon

(eg, community members, lawyers, or researchers) brings in

new information. Thinking about causal processes in the

social environment also allows consideration of well-

evidenced, analogous interventions: a tax on the consump-

tion of sugar-sweetened beverages is a tax, and much

evidence is available of how consumption taxes work. When

we are conscious of opportunity costs and decide the

benefits justify incurring them, we can call them “trade-offs”

and retire in the evening with a clear conscience.

Innovation precedes evidence, but it does not have to

precede it by much. Sometimes new policies have dramatic,

immediate impact, as demonstrated by the effect of clean

indoor air laws in reducing heart attacks.14 In general, more

emphasis is needed on a systematic and strategic legal epi-

demiology approach to monitoring and evaluating the laws

with which we treat millions of Americans at a time.15,16 The

National Institutes of Health, the Centers for Disease Control

and Prevention, and legislators could substantially increase

funding for legal evaluation, which at the moment constitutes

a fraction of health research dollars.17 If a city or state is

trying something new and promising, evaluators should

gather preintervention data and study implementation as it

unfolds. Early evidence of practical problems can improve

the innovation and inform other potential early adopters.

Early evidence of impact (or lack thereof) from one place

can also improve the innovation and inform potential early

adopters. As an idea is adopted elsewhere, it should be pos-

sible to have multisite, quasi-experimental evidence in a

matter of years rather than decades.

In a world of finite resources and incomplete information,

it pays to take opportunity costs seriously. We certainly can-

not tackle all threats to life and health, nor can we expect that
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many threats will ever be eradicated. That means making

choices with, and valuing, our scarce resources. The scarcer

the resources get, the more the choices matter.

Declaration of Conflicting Interests

The author declared no potential conflicts of interest with respect to

the research, authorship, and/or publication of this article.

Funding

The author received no financial support for the research, author-

ship, and/or publication of this article.

References

1. Rosenberg NA, Cohen N. Let them eat kale: the misplaced nar-

rative of food access. Fordham Law Rev. 2018;45(4):1091-1120.

2. Palgrave Macmillan, ed. The New Palgrave Dictionary of Eco-

nomics Online. 2nd ed. Basingstoke, UK: Palgrave Macmillan;

2018.

3. Kahneman D. Thinking, Fast and Slow. New York, NY: Farrar,

Straus and Giroux; 2013.

4. Page SE. The Difference: How the Power of Diversity Creates

Better Groups, Firms, Schools, and Societies. Princeton, NJ:

Princeton University Press; 2008.

5. Kingdon JW. Agendas, Alternatives, and Public Policies. 2nd

ed. New York, NY: Longman; 2010.

6. Gatter R. Ebola, quarantine, and flawed CDC policy. U Miami

Bus Law Rev. 2014;23(3):375-399.

7. American Civil Liberties Union. Fear, Politics and Ebola:

How Quarantines Hurt the Fight Against Ebola and Violate

the Constitution. New Haven, CT: Yale Global Health Justice

Partnership, American Civil Liberties Union; 2015.

8. Turnock BJ, Kelly CJ. Mandatory premarital testing for human

immunodeficiency virus. The Illinois experience. JAMA. 1989;

261(23):3415-3418.

9. Harvey HH. Reducing traumatic brain injuries in youth

sports: youth sports traumatic brain injury state laws, January

2009–December 2012. Am J Public Health. 2013;103(7):

1249-1254.

10. Harvey HH. Refereeing the public health. Yale J Health Policy

Law Ethics. 2014;14(1):66-121.

11. Eppolito S. Polls capture public opinion on football’s risk. Bos-

ton Globe. September 14, 2017. https://www.bostonglobe.com/

metro/2017/09/14/polls-capture-puplic-opinion-football-risk/

uYlYVu5r2sotpNwa9JIvFO/story.html. Accessed September 5,

2018.

12. Anderson E, Burris S. Researchers and research knowledge in

evidence-informed policy innovation. In: Voon T, Mitchell

AD, Liberman J, eds. Regulating Tobacco, Alcohol and

Unhealthy Foods: The Legal Issues. Abingdon, UK: Rout-

ledge; 2014:36-63.

13. Swanson JW, Ibrahim JK. Picturing public health law research:

the value of causal diagrams. In: Wagenaar AC, Burris S, eds.

Public Health Law Research: Theory and Methods. San Fran-

cisco: Joseph Wiley and Sons; 2013:217-236.

14. Samet JM. Smoking bans prevent heart attacks. Circulation.

2006;114(14):1450-1451.

15. Ramanathan T, Hulkower R, Holbrook J, Penn M. Legal epi-

demiology: the science of law. J Law Med Ethics. 2017;

45(suppl 1):69-72.

16. Burris S, Ashe M, Levin D, Penn M, Larkin M. A transdisci-

plinary approach to public health law: the emerging practice of

legal epidemiology. Annu Rev Public Health. 2016;37:

135-148.

17. Ibrahim JK, Sorensen AA, Grunwald H, Burris S. Supporting a

culture of evidence-based policy: federal funding for public

health law evaluation research, 1985-2014. J Public Health

Manag Pract. 2017;23(6):658-666.

728 Public Health Reports 133(6)

https://www.bostonglobe.com/metro/2017/09/14/polls-capture-puplic-opinion-football-risk/uYlYVu5r2sotpNwa9JIvFO/story.html
https://www.bostonglobe.com/metro/2017/09/14/polls-capture-puplic-opinion-football-risk/uYlYVu5r2sotpNwa9JIvFO/story.html
https://www.bostonglobe.com/metro/2017/09/14/polls-capture-puplic-opinion-football-risk/uYlYVu5r2sotpNwa9JIvFO/story.html


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 266
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Average
  /ColorImageResolution 175
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50286
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 266
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 175
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50286
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 900
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 175
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50286
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /CreateJDFFile false
  /Description <<
    /ENU <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /ConvertToRGB
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 9
      /MarksWeight 0.125000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /UseDocumentProfile
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [288 288]
  /PageSize [612.000 792.000]
>> setpagedevice


