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Beyond Brandeis: Exploring the Uses of
Non-Legal Materials in Appellate Briefs

By ELLIE MARGOLIS*

IT HAS LONG BEEN recognized that appellate courts must some-
times stray from the traditional role of applying previously existing

law and venture into the realm of creating new law.I Once controver-
sial, it is now "conventional wisdom... to observe that judges not only
are charged to find what the law is, but must regularly make new
law." 2 Courts must assume this "legislative" function in several types of
cases, ranging from cases requiring the application of vague statutory
or common law rules to cases that raise novel issues to which no ex-
isting rule can conceivably apply." These are the cases that are most
likely to reach higher-level appellate courts. In these cases, judges
must move beyond the most typical forms of reasoning-rule-based
and analogical reasoning-and employ other methods, such as nor-
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61 HARv. L. REv. 692, 693-94 (1948) [hereinafter Harvard Note].
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mative and policy-based reasoning.4 In this way, judges arrive at new
rules of law of general applicability. 5

Introduction

In determining what the law should be, judges must often look
beyond the traditional sources of legal authority: cases, statutes, proce-
dural rules, and administrative regulations. Analysis of existing rules
may not clearly provide a direction for a court to take. The court may
need information about the customary way of doing things in a partic-
ular community, the accuracy of a particular scientific test, the ex-
pected psychological response to a particular circumstance, or other
information of a factual nature.6 For example, in imposing a com-
mon-law duty on a psychiatrist to warn individuals threatened by a
dangerous patient, the court may need general information about psy-
chiatrists' ability to predict dangerousness in their patients. 7 In other
words, the court may need information similar to the information
generally available to the legislature in enacting a statute. This is not
information typically contained in sources of legal authority, and it
may not be part of the trial record below. 8 This does not mean, how-
ever, that judges are limited to an analysis of only those facts on the
record-particularly when formulating a new legal rule.

Other sources to which judges may turn include science, empiri-
cal studies, social and psychological theory, history, and current
events. When used for the purpose of developing a rule of law, these
sources are commonly known as "legislative facts." As originally de-
fined by Kenneth Culp Davis, legislative facts are those that "inform [ ]

4. See Linda H. Edwards, The Convergence of Analogical and Dialectic Imaginations in
LegalDiscourse, 20 LEGAL STUD. F. 7 (1996). Edwards identifies five forms of reasoning com-
monly employed byjudges: rule-based, analogical, policy-based, consensual normative, and
narrative. See id. at 9-10.

5. See Harvard Note, supra note 1, at 694. The author notes that, while cases in which
the court must create new law are relatively few, these cases "take on special significance,
since their effect, being legislative, will not be confined to the immediate parties." Id.

6. See id. at 693.
7. See, e.g., Boynton v. Burglass, 590 So. 2d 446, 449-50 (Fla. Dist. Ct. App. 1991)

(refusing to impose duty to warn because psychiatry is an inexact science). The court re-
ferred to empirical studies to support its conclusion that psychiatrists cannot predict dan-
gerousness with any degree of certainty. See id. There is no evidence that the appellants
provided any empirical information to the contrary.

8. See Kenneth Culp Davis, Judicial Notice, 55 COLUM. L. Rv. 945, 952 (1955) [herein-
after Davis, Judicial Notice] (" [W] henever a tribunal is engaged in the creation of law or of
policy, it may need to resort to... facts, whether or not those facts have been developed on
the record.").
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a court's legislative judgment on questions of law and policy."9 They
"help the tribunal to determine the content of law and policy and to
exercise its judgment or discretion in determining what course of ac-
tion to take."10 Legislative facts can play an important role in the de-
velopment of a rule of law, particularly in the creation of a new rule.
As the world we live in grows more complex and cases raise more
novel and challenging issues, appellate courts are increasingly turning
to legislative facts as a source of authority."

Lawyers have presented legislative facts to appellate courts in the
form of the "Brandeis brief,"12 since before the coining of the term
legislative facts. In spite of this, it appears that, in general, lawyers do
not make effective use of non-legal materials in support of policy argu-
ments in briefs. According to a study conducted by attorney-sociolo-
gist Thomas Marvell, in a representative sampling of briefs, seventy
percent devoted almost no space to argument based on social facts.' 3

In spite of this, the majority of attorneys whose briefs were analyzed
believed it was a good idea to make policy arguments, and recognized
that the court made use of social facts.' 4 Marvell concluded that the
reason for this was twofold: first, the attorneys were not geared toward
using factual material in arguments about what the law should be;
and, second, many attorneys believed they could not put factual infor-
mation in their briefs if it had not been placed in evidence at trial.15

Although Marvell's study was conducted twenty years ago, anecdotal
evidence suggests that these attitudes continue to prevail among prac-

9. Kenneth Culp Davis, An Approach to Problems of Evidence in the Administrative Process,

55 HARV. L. REv. 364, 404 (1942) [hereinafter Davis, An Approach]. Davis first coined the

term "legislative facts" to distinguish them from adjudicative facts. He developed these
concepts further in subsequent articles. See infra notes 33-38 and accompanying text.

10. Davis, Judicial Notice, supra note 8, at 952.
11. See Frederick Schauer & Virginia J. Wise, Legal Positivism as Legal Information, 82

CORNELL L. REV. 1080, 1108 & app. (1997) (documenting increasing citation to non-legal
materials in United States Supreme Court cases over a number of terms).

12. The term "Brandeis brief' is named for a brief submitted by Louis D. Brandeis,

the future Associate Justice of the United States Supreme Court in the case of Muller v.
Oregon, 208 U.S. 412 (1908). In defending the constitutionality of an Oregon statute re-

stricting the number of hours women could work in a day, Brandeis presented all of the
existing social science research on the detrimental impact of long work hours on the
health of women. See Brief for the Defendant in Error (No. 107), reprinted in 16 LANDMARK

BRIEFS AND ARGUMENTS OF THE SUPREME COURT OF THE UNITED STATES: CONSTITUTIONAL

LAw 63 (Philip B. Kurland & Gerhard Casper eds., 1975).
13. See THOMAS B. MARVELL, APPELLATE COURTS AND LAWYERS 173 (1978).
14. See id. at 190.
15. See id. at 190. Although the attorneys were unfamiliar with the concept of using

facts to support arguments about the law, they were quite comfortable with the idea of
using empirical data at the trial level. See id.
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ticing attorneys.' 6 This clearly raises the question of why lawyers are
not better informed about the use of legislative facts to support policy
arguments.

In recent years, many scholars have focused extensively on how
courts make use of legislative facts. 17 These articles are primarily theo-
retical, and focus on the role of legislative facts in legal decision-mak-
ing. They address issues of jurisprudence,'3 the scope of judicial
notice,I ' the role of social science in law, 20 empirical studies of courts'
use of legislative facts,2' and use of legislative facts in amicus briefs. 22

There do not appear, however, to be any articles written from the per-
spective of the advocate drafting a party brief.2 3 Despite the extensive
treatment of legislative facts, there has been virtually no scholarly dis-
cussion of whether or how lawyers should make use of legislative facts,
particularly in the context of policy arguments. Instead, lawyers are
left to draw inferences from the scholarship about how they should
respond to an issue. Likewise, practitioner-oriented materials which
address brief-writing contain very little discussion of the use of legisla-

16. The author informally questioned several attorney friends and colleagues about
this issue. Their responses were quite similar to those mentioned in the Marvell study.

17. See, e.g., Kenneth Culp Davis, Facts in Lawmaking, 80 COLUM. L. REV. 931 (1980)
[hereinafter Davis, Facts]; Peggy Davis, "There Is a Book Out ...": An Analysis of Judicial
Absorption of Legislative Facts, 100 HARV. L. REV. 1539 (1987); David L. Faigman, "Normative
Constitutional Fact-finding": Exploring the Empirical Component of Constitutional Interpretation,
139 U. PA. L. REV. 541 (1991); Kenneth L. Karst, Legislative Facts in Constitutional Litigation,
1960 Sui,. CT. REV. 75; George D. Marlow, From Black Robes to White Lab Coats: The Ethical
Implications of Judge's Sua Sponte, Ex Parte Acquisition of Social and Other Scientific Evidence
During the Decision-Making Process, 72 ST. JOHN'S L. REV. 291 (1998); Ann Woolhandler,
Rethinking the Judicial Reception of Legislative Facts, 41 VAND. L. REV. 111 (1988).

18. See, e.g., Karst, Woolhandler, supra note 17.
19. See, e.g., Davis, Judicial Notice, supra note 8; E. F. Roberts, Preliminary Notes Toward a

Study of Judicial Notice, 52 CORNELL L.Q. 210 (1967).
20. See, e.g., John Monahan & Laurens Walker, Social Authority: Obtaining, Evaluating,

and Establishing Social Science in Law, 134 U. PA. L. REV. 477 (1986) [hereinafter Monahan &
Walker, Social Authority]; Laurens Walker & John Monahan, Social Frameworks: A New Use of
Social Science in Law, 73 VA. L. REV. 559 (1987) [hereinafter Walker & Monahan, Social
Frameworks].

21. See, e.g., MARVELL, supra note 13, at 192 (studying state supreme court's use of
empirical information); Davis, supra note 17, at 1547-92 (studying courts' use of psycho-
logical parent theory in custody cases); Schauer & Wise, supra note 11.

22. See Michael Rustad & Thomas Koenig, The Supreme Court and Junk Social Science:
Selective Distortion in Amicus Briefs, 72 N.C. L. REV. 91 (1993).

23. There are some articles that focus on the issues for amici in drafting appellate
briefs, but none of these addresses whether or how this connects to the drafting of the
party briefs. See, e.g., Andrew P. Morris, Private Amici Curiae and the Supreme Court's
1997-1998 Term Employment Law Jurisprudence, 7 WM. & MARY BILL RTsJ. 823 (1999); Rustad
& Koenig, supra note 22.
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tive facts to support policy arguments. 24 Finally, a review of books used
in law school legal writing courses reveals no such discussion. 25

This article grew out of my attempt as a teacher, to find scholarly
support for the approach to supporting policy arguments in appellate
advocacy and brief-writing that I and other colleagues have been
teaching. 26 Having found none, this article explores the theoretical
and practical issues involved in using non-legal materials as support
for policy arguments. It is a first step in encouraging lawyers to make
more effective use of these materials in the appellate brief. Starting
with the premise that, for good or ill, courts are using non-legal, extra-
record factual material in developing new rules of law, this article ad-
dresses the issues lawyers face in deciding when and how to use this
information.

This article discusses why lawyers should be better informed
about their ability to use non-legal materials in appellate briefs, and
when use of non-legal materials may be particularly advantageous.
Part I reviews reasons it is appropriate to introduce non-legal materi-
als27 at the appellate stage, particularly in support of policy argu-
ments. It reviews both theoretical and practical concerns of which

24. See, e.g. STERN, ET. AL., SUPREME COURT PRACTICE 555-56 (7th ed. 1993) (noting
that legislative facts do not "play a large part in most litigation" and briefly describing the
Brandeis brief); ROBERT L. STERN, APPELLATE PRACTICE IN THE UNITED STATES 277-80 (2d
ed. 1989) (defining legislative facts and describing "Brandeis brief" as a tool used largely to
rescue an inadequate trial record). Neither of these treatises provides any discussion of
when it may be advantageous to use legislative facts, or how to do so effectively.

25. See, e.g., RUGGEROJ. ALDISERT, WINNING ON APPEAL (revised 1st ed. 1996) (no spe-
cific discussion of policy arguments or legislative facts); CAROLE C. BERRY, EFFECTIVE APPEL-

LATE ADvoCAcy: BRIEF WRITING AND ORAL ARGUMENT 64 (1998) (two pages devoted to non-
legal materials); LINDA HOLDEMAN EDWARDS, LEGAL WRITING-PROCESS, ANALYSIS, AND OR-

GANIZATION 107 (2d ed. 1999) (discussing policy-based reasoning, but no discussion of non-
legal materials as support); RICHARD K. NEUMANN, JR., LEGAL REASONING AND LEGAL WRIT-

ING 271-72 (3rd ed. 1998) (discussing the importance of policy arguments, but not how to
support them); DIANA V. PRA-rr, LEGAL WRITING: A SYSTEMATIC APPROACH 321-24 (3d ed.
1999) (section on sources of public policy includes one paragraph on non-legal materials);
HELENE S. SHAPO ET. AL., WRITING AND ANALYSIS IN THE LAw 198-202 (4th ed. 1999) (sec-
tion discussing types of policy arguments, but not how to support them).

26. I have been teaching appellate advocacy for eight years, both in the first-year legal
research and writing course, and in an advanced appellate advocacy course in which stu-
dents brief and argue cases pending before the United States Supreme Court.

27. For clarity of discussion, I will refer to "non-legal materials" rather than "legislative
facts" when discussing their use to support policy arguments. The term legislative facts
encompasses a broader use of factual material than discussed in this article. See infra notes
103-28 and accompanying text. "Non-legal material" refers to factual or theoretical infor-
mation that is not part of the trial record. This information can come from disciplines such
as science, sociology, statistics, economics, and psychology. It can also include current
events, such as information contained in newspaper articles.
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lawyers should be aware in constructing appellate arguments, and sug-
gests that lawyers may have an ethical obligation to include non-legal
information in support of certain policy arguments. Part II identifies
the primary types of cases in which courts are called upon to create
new rules of law. It discusses the importance of policy in these cases
and shows how non-legal information plays an important role in
courts' policy determinations. Part III addresses some of the concerns
raised when individuals trained as lawyers make use of materials cre-
ated by non-legal disciplines they may not understand, such as the
social sciences. This final part also addresses lawyers' ethical obliga-
tions when making use of non-legal information, as well as the courts'
role in assessing information provided in the party briefs. The article
concludes by calling for further scholarship to explore the uses of
non-legal information in appellate briefs and to address more specifi-
cally how this material can be taught in our law schools.

I. Reasons to Use Non-Legal Materials in Appellate Briefs

As long as appellate courts decide cases and write opinions that
rely upon non-legal materials, lawyers should learn to use these mater-
ials effectively. There are no procedural bars to introducing factual
material at the appellate stage for purposes of determining what the
law should be. Often cases raising novel legal theories are disposed of
pre-trial, through dismissals or summary judgments, and do not have
fully developed factual records. 28 Courts developing new legal rules
are clearly turning to non-legal information for support, often finding
it on their own if counsel does not provide it to them.29 Lawyers are
missing a golden opportunity for advocacy by allowing judges alone to

28. For example, cases requiring the recognition of a new cause of action are likely to
be rejected by the trial court for failing to state a cognizable claim. See, e.g., Bergen Com-
mercial Bank v. Sisler, 723 A.2d 944, 960 (NJ. 1999) (reversing grant of summary judg-
ment because, as matter of first impression, employee's claim of age discrimination based
on youth was cognizable); Blumenreich v. Pennsylvania Nat'l Mut. Cas. Ins. Co., 722 A.2d
598 (N.J. Super. 1999) (reversing grant of summaryjudgment because, as a matter of first
impression, pollution clause in insurance policy did not include lead paint poisoning).

29. See, e.g., Swidler & Berlin v. United States, 524 U.S. 399 (1998) (holding that,
except in testamentary cases, the attorney-client privilege survives the death of the client).
The Court, while noting that there is little empirical evidence on the impact of a posthu-
mous exception to the attorney-client privilege, cites three conflicting studies. See id. at 410
n.4. None of these studies was cited by Petitioner in its brief. See Brief for Petitioners,
Swidler & Berlin v. United States, 524 U.S. 399 (1998) (No. 97-1192); Reply Brief for Peti-
tioners, Swidler & Berlin v. United States of America, 524 U.S. 399 (1998) (No. 97-1192).
The United States only cited the one study that supported its position. See Brief for United
States at 40, Swidler & Berlin v. United States, 524 U.S. 399 (1998) (No. 97-1192) (citing
Fred C. Zacharias, Rethinking Confidentiality, 74 lowA L. REV. 351 (1989)).
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research non-legal materials and draw their own connections, often
unsupported, between the legal arguments presented and the factual
information thought to be supportive of the judge's conclusion. It is
particularly important for lawyers to do this when making policy argu-
ments, for which non-legal information may often provide the best
support. For all of these reasons, lawyers not only can, but should use
non-legal information in support of arguments in appellate briefs.

A. Nothing Prohibits the Introduction of Non-Legal Material at the
Appellate Stage

The most obvious reason that lawyers should make use of non-
legal materials in appellate briefs is that there is no good reason not
to. There are no procedural or evidentiary rules that prevent a lawyer
from citing factual information. Indeed, it has been done since the
early twentieth century, when Louis Brandeis submitted his brief in
Muller v. Oregon.30 Because the use of legislative facts is in no way pro-
hibited, it should be considered a tool in a lawyer's arsenal which, like
all such tools, should be used to advocate a client's position when
appropriate.

31

The court recognizes legislative facts through a device called "ju-
dicial notice." Judicial notice allows a judge to consider a fact that has
not passed through the hurdles presented by evidentiary rules and the
adversary process. 32 Professor Davis first elaborated on the nature of
legislative facts in an article critiquing the Model Code of Evidence
provisions on judicial notice, prepared by the American Law Insti-
tute.33 He used the term "legislative facts" to distinguish them from
"adjudicative facts"-facts about "what the parties did, what the cir-
cumstances were, what the background conditions were," 34-in other
words, the facts that normally go to a jury in a trial.3 5

Professor Davis believed the Model Code was unsound because it
did not recognize any distinction between facts about the parties and
facts bearing on law and policy, and as a result, the judicial notice

30. See Muller, 208 U.S. 412 (1908); see also supra note 12.
31. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.3 cmt. 1 (1999) (requiring a

lawyer to act "with zeal in advocacy upon the client's behalf').
32. See MCCORMICK ON EVIDENCE, supra note 2, 548-51.
33. See Davis, Judicial Notice, supra note 8, at 946. Professor Davis was addressing the

Uniform Rules of Evidence proposed by the Commissioners on Uniform State Laws as well
as the Model Code. His critique of both was identical, and for ease of discussion the author
refers only to the Model Code.

34. Davis, An Approach, supra note 9, at 402.
35. See Davis, Judicial Notice, supra note 8, at 952.
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provisions were unduly restrictive.36 In particular, Professor Davis pro-
tested the limitation of judicial notice to facts that were indisputable
or found in sources of indisputable accuracy. 37 judges faced with mak-
ing law and deciding policy must consider facts of a general, and
therefore often disputable, nature. It is both unrealistic and harmful
to the lawmaking process to limit the realm of facts available to judges
in deciding these cases.3 8

This view prevailed when Federal Rule of Evidence section 201
was enacted in 1975. 39 The advisory committee specifically notes that
"[n] o rule deals with judicial notice of 'legislative' facts. '40 Relying
heavily on Professor Davis's writings, the advisory committee believed
that judicial access to legislative facts should not be restricted by "any
limitation in the form of indisputability, any formal requirements of
notice other than those already inherent in affording opportunity to
hear and be heard and exchanging briefs, and any requirement of
formal findings at any level."'41 Rather, the committee believed that
judicial use of legislative facts should be governed by judicial methods
of determining domestic law, in which

the judge is unrestricted in his investigation and conclusion. He
may reject the propositions of either party or of both parties. He
may consult the sources of pertinent data to which they refer, or he
may refuse to do so. He may make an independent search for per-
suasive data or rest content with what he has or what the parties
present.42

Thus, the advisory committee made clear that they did not believe any
formal restraint on the judicial notice of legislative facts was
appropriate.

A number of scholars have criticized this complete lack of rules
regarding judicial reception of legislative facts, and have proposed a
variety of reforms. 43 Most of these scholars begin with the premise
that in determining a new rule of law, courts need "to be informed on
matters far beyond the facts of the particular case."'44 Their concern is

36. See id. at 946.
37. See id. at 948 (citing MODEL CODE OF EVIDENCE Rule 804 (2), (3)).
38. See id. at 949.
39. See FED. R. EvID. 201.
40. FED. R. Evio. 201 (a) advisory committee's note.
41. Id.
42. Id. (quoting Edmund M. Morgan, Judicial Notice, 57 HARV. L. REV. 269, 270

(1944)).
43. See Davis, Judicial Notice, supra note 8; Davis, supra note 17; Karst, supra note 17;

Miller & Barron, The Supreme Court, the Adversary System, and the Flow of Information to the
Justices, 61 VA. L. REV. 1187 (1975); Monahan & Walker, Social Authority, supra note 20.

44. Karst, supra note 17, at 77.
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that when courts use legislative facts, "their legal enshrinement is cas-
ual and unselfconscious, and their assessment often superficial and
skewed by litigation imbalances. '45 These scholars also express con-
cern that lawyers do not understand the importance of presenting leg-
islative facts in support of proposed legal rules, and thatjudges rely on
their own assumptions, rather than looking for facts about the effects
of the legal rules they create. 46

In response to these problems, these scholars have proposed a
number of potential reforms. The simplest of the reforms focus on
educating lawyers and judges about the importance of legislative
facts. 47 More formal proposals include encouraging judges to request
factual briefs from parties and amici, allowing parties to respond to
the legislative facts, appointing experts, 48 and providing a framework
for the courts to assess the validity of empirical data.49 In addition,
some have suggested the trial is really the better forum, and that, if
necessary, courts should remand so that a more complete record is
developed. 50 Professor Peggy Davis has suggested the adoption of
rules governing the admissibility of legislative facts. 5

I To date, none of
these suggestions has been formally adopted, leaving the use of legis-
lative facts unrestricted. 52

Thus, there is no procedural bar to introducing non-legal mate-
rial in support of appellate arguments, even when it has not been in-
troduced in the trial court proceedings. This leaves advocates with the

45. Davis, supra note 17, at 1542; see also Karst, supra note 17, at 84-86; Monahan &
Walker, Social Authority, supra note 20, at 485.

46. See Davis, Facts, supra note 17, at 940; Davis, supra note 17, at 1600-02; Karst, supra
note 17, at 83-84; Miller & Barron, supra note 43, at 1211, 1228.

47. See Karst, supra note 17, at 99; Miller & Barron, supra note 43, at 1242; see also
George R. Currie, Appellate Courts Use of Facts Outside of the Record by Resort to Judicial Notice
and Independent Investigation, 1960 Wis. L. REv. 39, 53 (1960).

48. See Davis, Facts, supra note 17, at 940; Davis, supra note 17, at 1598-1600; Karst,
supra note 17, at 106-08. The authors suggest that an independent, court-appointed ex-
pert, or resident panel might provide better advice to the court than would expert testi-
mony presented at trial.

49. See Monahan & Walker, Social Authority, supra note 20, at 499-508.
50. See Davis, Facts, supra note 17, at 940; Karst, supra note 17, at 98; see also John

Frazier Jackson, The Brandeis Brief-Too Little, Too Late: The Trial Court as a Forum for Present-
ing Legislative Facts, 17 Am. J. TRiAL ADvoc. 1, 2 (1993).

51. See Davis, supra note 17, at 1600.
52. For speculations on the reasons for the continued resistance to formalizing the

judicial reception of legislative facts, see Woolhandler, supra note 17, at 121-25 (suggesting
that such an open embrace of the courts' legislative function would undermine its legiti-
macy); see also Dean M. Hashimoto, Science as Mythology in Constitutional Law, 76 OR. L. REV.

111, 114-15 (1997) (asserting that courts' use of legislative fact is primarily rhetorical, and
therefore not conducive to regulation).
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obligation to use non-legal materials when they would help the client.
Appellate lawyers are expected to use all the tools at their disposal in
constructing an argument that best represents their clients' posi-
tions. 53 In constructing their arguments, lawyers should view non-legal
materials as one of those tools. There is no reason not to, and failing
to do so may violate the ethical obligation of zealous advocacy. 54

B. Courts Will Use Non-Legal Materials Even if the Lawyers Do
Not Provide the Materials

Another pragmatic reason lawyers should be encouraged to cite
non-legal materials in briefs is that, whether or not they appear in the
briefs, judges are likely to seek out and rely on legislative facts when
formulating a new legal rule of general application. Lawyers should
not opt out of this important part of the decision-making process. In
the same way that a lawyer should want to present a relevant case in a
brief, so that the court understands the lawyer's "take" on it and how
it fits into the theory of the case, a lawyer should want to present rele-
vant non-legal material for the same purpose.

Kenneth Karst asserted that when faced with rendering decisions
which require knowledge of legislative facts, courts most often either
assume the answer or conduct their own research to ascertain these
facts.55 Anecdotal evidence and empirical research seem to bear this
out. Wisconsin Supreme Court Justice George Currie documented
many instances in which the appellate court sought out and took judi-
cial notice of legislative facts, whether or not the parties provided
them. 56 In his extensive study of appellate court decision-making,
Thomas Marvell found that only a quarter of the social facts cited in

53. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.3 cmt. 1 (1999) (requiring a
lawyer to act "with zeal in advocacy upon the client's behalf"); MODEL RULES OF PROFES-

SIONAL CONDUCT Rule 3.1 cmt. 1 (1999) ("The advocate has a duty to use legal procedure
for the fullest benefit of the client's cause .... The law, both procedural and substantive,
establishes the limits within which an advocate may proceed.").

54. The suggestion that lawyers have an ethical obligation to use non-legal materials
raises a host of other questions: Can failure to cite relevant non-legal material expose coun-

sel to liability for malpractice? Does opposing counsel have an obligation to point out the
invalidity of cited material? Is there then an obligation under Model Rule of Professional

Conduct 3.3(3) to disclose adverse information? Answering these questions is beyond the
scope of this piece, but will be addressed in a future article.

55. See Karst, supra note 17, at 84, 95; see alsoJackson, supra note 50, at 5 "[I]f given

few settled facts, appellate courts will either build doctrines out of thin air or find other
facts to support their conclusions, and this process is often completed without the benefit
of the input or knowledge of the parties." Id.

56. See Currie, supra note 47, at 44-49.
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opinions had been provided by counsel. 57 This suggests that in the
remaining seventy-five percent of the time, judges seek out this infor-
mation on their own and lawyers are left out of an important part of
the decision-making process. 58 All of these scholars agree that the sys-
tem would be better served if lawyers took a more prominent role in
addressing the use of legislative facts in a given case.59

Recent studies show there has been a marked increase in courts'
citation to non-legal material in support of their opinions.60 Concerns
about how courts use, or misuse this information have been voiced as
the use of the information has increased.61 Professor David Faigman,
reviewing the United States Supreme Court's use of empirical re-
search in its constitutional decision-making, found that the Court's
use of this information was inconsistent-using it accurately, miscon-
struing it, dismissing it altogether, or reasoning around it, depending
on the case.62 Many legal scholars have commented that judges only
use empirical evidence when that evidence supports the decision that

57. See MARVELL, supra note 13, at 174. Marvell's study included a number of state
supreme courts and federal circuit courts. In addition to reviewing opinions, briefs, and

oral arguments, Marvell conducted interviews ofjudges, law clerks, and appellate lawyers.
See id. at 6.

58. Amicus briefs are also a common method by which modern courts are provided
with non-legal information relevant to the creation of a new legal rule. See Rustad & Koe-
nig, supra note 22, at 94. The use of amicus briefs for this purpose is the subject of much
interesting and contentious discussion, in which the author does not intend to engage.
The sole focus of this article is the use of non-legal information in party briefs to support

policy arguments made in the context of a full legal argument.

59. See Currie, supra note 47 at 53; Jackson, supra note 50, at 5; Karst, supra note 17, at
95; MARVELL, supra note 13, at 176.

60. See Schauer & Wise, supra note 11, at 1108. The authors counted citations to non-
legal materials in United States Supreme Court opinions for the 1950, 1960, 1970, 1975,
1980, 1985, 1990, 1991, 1992, 1993, 1994, and 1995 Terms. The analysis showed a substan-
tial increase in citation of non-legal sources starting in 1991. Their research also showed
similar increases in other appellate courts. The study counted citations to "history, political
science, economics, and other non-legal academic journals, to newspapers and popular
periodicals, to dictionaries and encyclopedias, to books of history, politics, and the like,
and occasionally to poetry, plays, and literature." Id. at n.92.

61. Several scholars have expressed concern over a court's ability to accurately assess
empirical research from other disciplines. See, e.g., Monahan & Walker, Social Authoity,
supra note 20, at 499 (providing a specific set of criteria for courts to use in evaluating
scientific research); Rustad & Koenig, supra note 22, at 99, 158-60 (calling for court-ap-
pointed experts or other mechanisms to aid courts in assessing information).

62. See Faigman, supra note 17, at 548-50. Faigman posits that the reason for this
inconsistency is the tension between "objective" empirical evidence, and the normative
principles, which typically drive constitutional decision-making. He ultimately concludes
that, in spite of the difficulties, facts play an important role in guiding the Court's constitu-
tional decision-making. See id. at 550.
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the judge already favors on other grounds.63 While there are many
legitimate questions about courts' use of non-legal materials, they do
not negate the fact that courts are using, and will continue to use non-
legal information in support of decisions.

Consideration of how courts use non-legal information and what
this means for jurisprudence is an important endeavor.64 Lawyers
should not stand aside, however, waiting for scholars and lawmakers
to resolve the issues and come up with a systematized use of non-legal
information, if that is even possible or desirable. 65 If anything, current
information about the judicial use of non-legal material should impel
lawyers to take a more active role. Uncertainty in an area of jurispru-
dence leaves room for advocacy, and there is plenty of room for advo-
cacy with the use of non-legal information to support policy
arguments.

If a judge is going to make an assumption based on his or her
own personal knowledge, information supplied in a brief may rein-
force that assumption, or may help counteract an unthinking assump-
tion. If a judge conducts independent research, the attorney runs the
risk that the judge might not look for sources the attorney might con-
sider relevant and consistent with his theory of the case. Although
non-legal information will rarely prove dispositive of a case, it may well
provide a restraining influence. 66 A court is unlikely to make a deci-
sion that flies directly in the face of substantial empirical research or

63. See, e.g., Constance Lindman, Note, Sources of Judicial Distrust of Social Science Evi-
dence: A Comparison of Social Science and Jurisprudence, 64 IND. L.J. 755, 756 (1989) (quoting
Kerr, Social Science and the U.S. Supreme Court, in THE IMPACT OF SOCIAL PSYCHOLOGY ON

PROCEDURAL JUSTICE 56, 64-65 (M. Kaplan ed. 1986)); Donald N. Bersoff & DavidJ. Glass,
The Not-So Weisman: The Supreme Court's Continuing Misuse of Social Science Research, 2 U. CHI.
L. SCH. ROUNDTABLE 279, 293 (1995).

64. Indeed, the bulk of the scholarship on courts' use of non-legal material falls into
this category. See supra notes 17-22.

65. Whether use of non-legal materials should be more carefully regulated depends,
in large part, on the view one takes of how these materials should be used by the courts.
This in itself is a subject of great debate. See, e.g., Faigman, supra note 17, at 543-44 (sug-
gesting that legislative facts serve an interpretive function in constitutional lawmaking);
Hashimoto, supra note 52, at 114-15 (suggesting that legislative facts serve a rhetorical
function); Rachal N. Pine, Speculation and Reality: The Role of Facts in Judicial Protection of
Fundamental Rights, 136 U. PA. L. REV. 655 (1988) (suggesting that legislative facts serve an
evidentiary function in lawmaking); Woolhandler, supra note 17, at 121 ("Formalizing the
process for judicial reception of legislative facts will increase the hegemony of pragmatic
balancing at the expense of other processes of judicial reasoning.").

66. See Faigman, supra note 17, at 548-49. Faigman's article focuses on the use of
empirical information in constitutional cases. See id. His reasoning could easily be applied
to the use of non-legal information in any case which requires the court to make new law.
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established social theories.67 Consistent misuse of non-legal informa-
tion can serve to undermine a court's legitimacy, the court may ap-
pear irrational, and its decisions may be considered unpersuasive.68 At
a minimum, providing non-legal material in a brief allows an attorney
to try and impose that restraining influence.

An appellate attorney would be considered remiss in failing to
discuss a case, or other source of legal authority, which, though not
directly binding on the court, has a clear potential to influence the
court's reasoning.69 Even if the attorney knows the court is aware of
the case, the attorney should discuss how the case fits into the particu-
lar argument and overall theory of the appeal. 70 Attorneys should
think of using non-legal information in much the same way. Even if
the court seeks out the information itself, or is provided information
through an amicus brief, the lawyer should still want to explain how
non-legal sources inform the policy in support of the lawyer's
argument.

In many ways, the descriptions of courts' use of non-legal infor-
mation sound much like descriptions of a court's use of legal author-
ity which is not directly binding on the outcome of the case. 71

Professor Faigman places the Supreme Court's use of empirical evi-
dence in four categories: (1) the Court conforms its findings to the
available factual information; (2) the Court claims to follow the re-
search, but misapplies the findings in framing its conclusions; (3) the
Court advances its own conception of the issue, misunderstanding or
finding the factual information inconclusive; and (4) the Court dis-
misses the importance of a particular fact for its conclusion and relies
on some alternate ground or authority.72 In the same way, courts' use

67. See id. at 604-05.
68. See id. at 604.
69. See STERN ET AL., supra note 24, at 318-19; see also Canel & Hale, Ltd. v. Tobin, 710

N.E.2d 861, 869 (Ill. App. Ct. 1999) (finding that failure to cite cases from other states on
issues of first impression did not preclude court's consideration of issues, but suggesting
that such citation would have been useful).

70. See STERN ET AL., supra note 24, at 317 (indicating the need for a lawyer to go

beyond case citation and provide an explanation of how case supports argument); see also
IRVING YOUNGER, PERSUASlVE WRITING 56 (1990) (pointing out that a citation without expla-
nation will not be persuasive if the judge sees the case differently than the attorney).

71. I am not here suggesting that legislative facts should be formally treated as author-

ity, although some scholars have suggested that. See Monahan & Walker, Social Authority,
supra note 20, at 478 (providing an in-depth discussion of the ways in which social science
research "is more analogous to law than to fact"). I am merely outlining some of the paral-
lels in order to suggest that lawyers should view the use of non-legal information as similar
to that of non-binding legal authority for the purposes of making policy arguments.

72. See Faigman, supra note 17, at 550.
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of persuasive authority can be inconsistent and result-oriented. 73 In
evaluating persuasive authority, a court may follow it in developing a
new rule, claim to follow persuasive authority, but misapply the rea-
soning of the authority, advance its own conception of an issue, avoid-
ing persuasive authority, or finding it irrelevant, distinguish the
reasoning of persuasive authority and rely instead on other grounds.7 4

Ultimately, a lawyer has no control over how the court will make
use of persuasive authority, but this does not mean that the lawyer
should not try to make use of such authority, and to place it in the
brief in the context of the lawyer's theory of the case, using the au-
thority as a tool of advocacy in advancing a client's position.75 In the
same manner, the lawyer should use potentially persuasive non-legal
authority to support arguments in the brief, regardless of whether the
court will obtain the information independently, and regardless of
whether the court will rely on the information in the way that the
lawyer suggests. Of course, the lawyer should have an understanding
of how the court will, or is likely to use non-legal information, in the
same way that a lawyer should always try and assess a court's judicial
temperament and approach to legal authority.76 This may or may not
be possible but, regardless, as long as courts are using non-legal mate-
rial to support the creation of new legal rules, lawyers should take an
active role in presenting that material to the court.

C. Non-Legal Materials Are Often the Best Support for
Policy-Based Arguments

In addition to the pragmatic reasons discussed above for includ-
ing non-legal materials in appellate briefs, there is a more substantive
reason. In cases which require the formulation of a new legal rule,
policy-based reasoning is extremely important,77 and the appellate

73. See STERN ET AL., supra note 24, at 316 ("supreme courts.., have great adeptness
in distinguishing, avoiding, or even ignoring cases which might lead to conclusions they
deem unfair or unwise").

74. See Michael J. Saks, Judicial Attention to the Way the World Works, 75 IowA L. REV.

1011, 1013 (1990) (pointing out that courts "are capable of being careless and casual with
legal authority as well as with other kinds of authority").

75. See STERN ET AL., supra note 24, at 317. Stern points out that even if the meaning of
a case (or other source of authority) seems self-evident, the lawyer should always provide
the court with an explanation of how the authority supports the conclusion she wants the
court to adopt. See id.

76. See GIRVAN PECK, WRITING PERSUASIVE BRIEFS 75-78 (1984).
77. See CARDOZO, supra note 1, at 72 (To address novel questions of law, judges must

turn to "public policy, the good of the collective body."). Cardozo's view has firmly taken
root in modern jurisprudence. See also Ruggero J. Aldisert, The Brennan Legacy: The Art of
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lawyer should present policy arguments as effectively as possible to the
court.78 Non-legal materials can often be the best, and sometimes the
only support for these policy arguments. Indeed, non-legal materials
serve a unique function in supporting policy arguments that is differ-
ent from other uses of legislative facts. Because of this, the appellate
court is the appropriate forum to use them. In order the fully explain
this, this section first explores the nature of policy arguments in appel-
late briefs, then defines the term "legislative facts" more precisely, and
finally reviews the particular use of non-legal material in support of
policy arguments, as distinguished from other uses.

Policy-based reasoning involves an assessment of whether a pro-
posed legal rule will benefit society, or advance a particular social
goal. 79 In making this determination, courts are required to identify a
desirable result, and then consider whether the operation of the pro-
posed rule will encourage that result, as well as discourage undesir-
able results.8 0 Because a new rule will likely be of general applicability,
courts must consider how a proposed rule will work for future liti-
gants, as well as for society as a whole. 81 Assessing the general effect a
legal rule will have is, by definition, a future-oriented enterprise.

A policy argument, then, is an attempt to persuade a court to
adopt a rule for reasons of public policy-an argument formulated
around the elements of policy-based reasoning.82 In constructing this
argument, a lawyer would first try to convince the court that the goal
she advocates is a desirable one, both for her client and for society as a
whole, and then show the court how the proposed rule would serve to
achieve that goal.83 This, again, is, a future-oriented argument about

Judging, 32 Loy. L.A. L. REv. 673, 677 (1999) (The basis of modern jurisprudence is that
" j]udges should consider the effect of their judicial decisions on society and social wel-
fare, rather than adhering solely to a mechanical jurisprudence of legal conceptions.").

78. 1 am not suggesting, however, that policy-based reasoning is the only reasoning
process judges employ when engaged in rule making. Even when the court is assuming a
legislative function,judges and lawyers still view the court as an adjudicative body in which
"text, precedent, and principle still play a significant role." Woolhandler, supra note 17, at
116. See also Hashimoto, supra note 52, at 130-31. Most judicial decisions are a product of a
variety of forms of reasoning (rule-based, normative, etc.) woven together. See EDWARDS,
supra note 25, at 4-8. While policy arguments can be very important and useful, conven-
tional legal arguments still have the greatest impact. See Michael C. Dorf, Foreword: The
Limits of Socratic Deliberation, 112 HARv. L. REv. 4, 41-42 (1998).

79. See EDWARDS, supra note 25, at 10.

80. See id.

81. See id.

82. See PECK, supra note 76, at 78-81.
83. See Woolhandler, supra note 17, at 114.

Winter 2000]



UNIVERSITY OF SAN FRANCISCO LAW REVIEW

the effect a legal rule will have, presented to encourage the legal deci-
sion-maker to adopt that rule.8 4

The type of policy argument described above differs somewhat
from the type of policy arguments typically taught in law school, and
typically exercised by practicing attorneys. The more common policy
argument involves identifying the underlying policy of an existing rule
and showing how that policy applies to a client's situation.8 5 The un-
derlying policy of a statute is generally gleaned from legislative history,
and the underlying policy of a case is generally gleaned from the
court's reasoning (including possible references to legislative facts) .86

It is not surprising that this is the more common understanding of
policy arguments, since it is much more likely that a lawyer will be
advocating the application of an existing rule than proposing that the
court adopt a new rule.8 7

These two types of policy arguments are really just opposite sides
of the same coin. In the second, more common type of policy analysis,
lawyers and judges are merely making use of the policy underlying a
rule previously adopted by the court. In adopting that rule in the first
place, however, the court must, at some point, have engaged in the
first type of policy-based reasoning. Thus, while lawyers are typically
taught to ascertain a court's policy-based reasoning and apply it to a
new situation, they are not typically taught how to construct that analy-
sis when it cannot be found in a source of legal authority. Even
though cases necessitating this form of argument are rare, when a
case requiring the adoption of a new legal rule does arise, a lawyer
should be prepared to argue it effectively.

84. See id.

85. Most of the legal writing textbooks cover this type of policy argument. See, e.g.,
EDWARDS, supra note 25, at 107; NEUMANN, JR., supra note 25, at 131; PRATr, supra note 25,
at 325; SHAPO ET. AL., supra note 25, at 44. The distinction drawn here between legal issues
involving previously expressed policy and novel issues with no direct source of policy is
somewhat artificial. Cases raising issues in which there are no relevant rules and sources of
policy will be extremely rare. I make this distinction largely for the purpose of focusing the
discussion.

86. See PRA-T, supra note 25, at 321-24.

87. See Davis, Judicial Notice, supra note 8, at 952 "In the great mass of cases decided by
courts and by agencies, the legislative element is either absent, unimportant, or interstitial,
because in most cases the applicable law and policy have been previously established." Id. S
ee also CARDOZO, supra note 1, at 164. Most cases fall into two categories, those in which the
"law and its application alike are plain," and those in which the "rule of law is certain and
the application alone doubtful." Id. This leaves only a small number in which the court
must develop a new rule. See id.
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A good policy argument, like any good argument presented in a
brief, should be well-supported by authority.88 Traditional sources of
authority may not provide adequate support for policy, however. The
lawyer crafting a policy argument must be aware of the sources the
court considers in developing a new legal rule. In determining desira-
ble social policy, the court may go beyond common law and statutory
sources and rely on other disciplines such as sociology, economics,
and political science.89 Professor Edwards identifies several compo-
nents of policy-based reasoning: "aesthetic principles, scientific mod-
els, social organization, economic analysis, efficiency concerns,
political realities and predictable psychological reactions."90 All of
these components require reliance on non-legal, factual informa-
tion-legislative fact.

Indeed, one definition of "legislative fact" echoes closely the defi-
nition of a policy argument: "A paradigmatic legislative fact is one that
shows the general effect a legal rule will have, and is presented to
encourage the decisionmaker to make a particular legal rule."9' 1 Policy
arguments are predictions of the effect a legal rule will have, and fac-
tual information provides the basis for that prediction. For example,
in a case in which the court is asked to impose tort liability on a
mother for injury to a child caused by the mother's negligent conduct
during pregnancy,9 2 the mother may argue that a duty to a fetus
would be unduly intrusive because it would affect every moment of a
woman's life, even before pregnancy (the policy argument). As sup-
port, she may provide medical information (legislative fact) about the
many ways a woman's conduct before and during pregnancy, such as
diet, physical activity and choice of work, could affect the health of a
fetus.9 3 If medical information supports the contention that the
mother's health even before pregnancy can affect the health of the

88. See ALDISERT, supra note 25, at 206-07 ("[C]ommon law tradition demands au-
thority to support propositions asserted in the brief.").

89. See EDWARDS, supra note 25, at 25 (citing CARDOZO, supra note 1).
90. EDWARDS, supra note 25, at 25.
91. Woolhandler, supra note 17, at 114 (citations omitted); see also Karst, supra note

17, at 81 (discussing the need for judges to have information about the probable effects of
their decisions). Although this may be the quintessential definition of legislative fact, the
term is used more broadly, to encompass other uses of non-legal materials. See infra notes
103-28 and accompanying text.

92. See Chenault v. Huie, 989 S.W.2d 474, 478 (Tex. App. 1999) (affirming summary
judgment for mother where child's conservator sued mother for damages caused to child
by mother's drug use during pregnancy).

93. See id. at 477. Chenault provides the perfect example of why this information would
have to be provided at the appellate level in a brief. The plaintiff's claim was dismissed by
summary judgment, so no factual record was developed. See id. at 475. For the mother to

Winter 20001


