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At the 2005 World Summit, states unanimously acknowledged their 
responsibilities to protect people from genocide, war crimes, ethnic cleansing, and 
crimes against humanity, and they declared their readiness to use collective force 
to that end if  necessary. This endorsement of  the “responsibility to protect” 
(RtoP) represents an important step on the road to developing a norm of  
legitimate humanitarian intervention. However, there is a critical flaw in the 
way states framed RtoP at the World Summit: They equated the just cause 
threshold for humanitarian intervention with the commission of  international 
crimes. This was a mistake because just cause for intervention should depend on 
the gravity of  actual or threatened harm, not on whether that harm constitutes 
a crime, let alone an international crime. This Article argues that there are 
three deleterious consequences of  framing RtoP in this way: (1) It excludes 
situations of  catastrophic, unintentional harm where intervention may be 
morally justified; (2) it impedes efforts to prevent all levels of  harm by requiring 
a finding that crimes are occurring or threatened before RtoP applies; and (3) it 
threatens to undermine the international criminal law regime by encouraging 
people to think of  international crimes exclusively as “atrocities” and by 
obscuring the difference between humanitarian intervention and aggression. 
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INTRODUCTION 

The responsibility to protect (RtoP) is an important effort to explain 
when it is legitimate for a state or group of  states to intervene, including 
by military force, to protect people in another state. RtoP is not a binding 
legal norm, although its proponents hope that it is evolving in that 
direction.1 Nor, despite the claims of  some commentators, is RtoP widely 
recognized as a binding moral norm.2 Instead, RtoP is a language or 
rhetoric about the moral, and perhaps legal, legitimacy of  intervention for 
humanitarian purposes.3 Rhetorics serve to promote norms with respect to 
contested issues.4 The language of  RtoP aims to convince the international 

                                                            
1. See, e.g., Gareth Evans, From Humanitarian Intervention to the Responsibility to Protect, 24 WIS. INT’L 

L.J. 703, 704 (2006) [hereinafter Evans, From Humanitarian Intervention]. 

2. See, e.g., Mehrdad Payandeh, Note, With Great Power Comes Great Responsibility? The Concept of the 

Responsibility to Protect Within the Process of International Lawmaking, 35 YALE J. INT’L L. 469, 471 (2010) 

(describing RtoP “as a legal norm de lege ferenda, as an emerging norm of customary  

international law”).  

3. See, e.g., Jack M. Balkin, Respect-Worthy: Frank Michelman and the Legitimate Constitution, 39 TULSA 

L. REV. 485, 486 (2004) (referring to the term “legitimate” to mean “worthy of respect” in a 

normative sense). The norms conferring legitimacy can be legal or moral in nature or both. See 

Richard H. Fallon, Jr., Legitimacy and the Constitution, 118 HARV. L. REV. 1787 (2005).  

4. See ANTHONY G. AMSTERDAM & JEROME BRUNER, MINDING THE LAW: HOW COURTS 

RELY ON STORYTELLING, AND HOW THEIR STORIES CHANGE THE WAYS WE UNDERSTAND THE 

LAW — AND OURSELVES 165 (2000) (noting that rhetorics “denote the various linguistic processes” 

that enable speakers to “create, address, avoid or shape” contested issues); see also Francis J. Mootz 

III, Argument, Political Friendship and Rhetorical Knowledge: A Review of Garver’s For the Sake of Argument, 

110 PENN ST. L. REV. 905, 910 (2006) (“Rhetorical theorists celebrate the role of rhetoric in  

building community . . . .”). 
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community that states should intervene in various ways, including 
sometimes by force, to protect people in other states. 

This Article will argue that the version of  RtoP that states adopted at 
the 2005 World Summit, and that dominates RtoP discourse, contains a 
critical flaw: It limits legitimate intervention under RtoP to situations 
involving international crimes.5 This restriction was included to ensure a 
“just cause” threshold for one type of  intervention: intervention by 
military force. Other forms of  intervention, such as diplomatic and 
economic sanctions, have never required such a threshold. In contrast, all 
efforts to elaborate a norm of  legitimate military intervention, including, 
most notably, the doctrine of  “humanitarian intervention,”6 include a just 
cause threshold. The just cause threshold explains how serious the harm, 
or threatened harm, within a state must be for military intervention to  
be legitimate.  

RtoP was not always restricted to international crimes. When RtoP was 
first articulated, it extended the possibility of  military intervention to 
situations involving large-scale loss of  life and large-scale ethnic cleansing, 
and contained no threshold for nonmilitary forms of  intervention.7 
However, when states adopted RtoP in the World Summit Outcome 
Document (Outcome Document), they restricted all forms of  intervention 

                                                            
5. RtoP applies to “ethnic cleansing,” which is not an independent international crime, although 

it often entails one or more of the three other crimes. See U.N. Comm’n of Experts, Final Report of 

the Commission of Experts Established Pursuant to Security Council Resolution 780 (1992), ¶ 150, 

U.N. Doc. S/1994/674 (May 27, 1994) (explaining that leaders who participate in ethnic cleansing 

“are also susceptible to charges of genocide[,] crimes against humanity,” and war crimes). For 

convenience, this Article’s references to the “international crimes” that trigger RtoP include  

ethnic cleansing. 

6. The term “humanitarian intervention” is subject to various definitions, and is sometimes used 

to refer to a “right” to intervene. See Int’l Comm’n on Intervention & State Sovereignty [ICISS], The 

Responsibility To Protect, at VII (Dec. 2001), available at 

http://responsibilitytoprotect.org/ICISS%20Report.pdf [hereinafter ICISS Report] (calling 

humanitarian intervention a right to use military action to protect people). In this Article 

“humanitarian intervention” simply means the use of military force with the primary objective of 

protecting people. See SEAN D. MURPHY, HUMANITARIAN INTERVENTION: THE UNITED NATIONS 

IN AN EVOLVING WORLD ORDER 11–12 (1996) (defining humanitarian intervention as the “threat 

or use of force by a state, group of states, or international organization primarily for the purpose of 

protecting the nationals of the target state from widespread deprivations of internationally recognized 

human rights”); Jennifer M. Welsh, Introduction, in HUMANITARIAN INTERVENTION AND 

INTERNATIONAL RELATIONS 1, 3 (Jennifer M. Welsh ed., 2004) (defining humanitarian intervention 

as “coercive interference in the internal affairs of a state, involving the use of armed force, with the 

purposes of addressing massive human rights violations or preventing widespread human suffering” 

(emphasis omitted)). Some of the RtoP literature and documents prefer the term “military 

intervention, for human protection purposes” rather than “humanitarian intervention,” in light of the 

controversy associated with the latter. See ICISS Report, supra, ¶ 1.39 (internal quotation marks 

omitted). However, the substitution is unwieldy and has not been adopted broadly in the literature. 

7. See ICISS Report, supra note 6, ¶ 4.13.  



76 VIRGINIA JOURNAL OF INTERNATIONAL LAW [Vol. 55:1 

under RtoP to protecting people from genocide, war crimes, crimes against 
humanity, and ethnic cleansing.8  

Although the Outcome Document’s formulation of  RtoP has received 
substantial criticism, the limitation to international crimes has been widely 
embraced. Indeed, supporters of  RtoP, including some of  its creators, as 
well as the United Nations Secretary-General, have strongly resisted efforts 
to extend RtoP beyond international crimes, instead seeking to bolster the 
just cause threshold by referring to the relevant crimes as  
“atrocity crimes.”9 

This Article will argue that, contrary to common belief, limiting RtoP to 
international crimes, or even “atrocity crimes,” does not represent an 
appropriate just cause threshold for humanitarian intervention. Although 
international crimes are generally thought to be extremely serious, as the 
word “atrocity” suggests, in fact the gravity elements of  these crimes are 
unclear in both law and theory. What is clear, however, is that not all 
international crimes are sufficiently grave to constitute just cause for 
humanitarian intervention.10 

At the same time, the restriction to international crimes precludes 
military intervention under RtoP in circumstances where it is likely 
justified under relevant moral norms. This is because international crimes 
generally require an evil intent11 that is not necessary for military 
intervention to be morally justified. Rather, as this Article will argue, just 
cause for military intervention depends on the gravity of  the harm 
occurring or threatened in a state, measured in terms of  both scale and 
qualitative factors. Therefore, situations justifying humanitarian 
intervention include, for instance, large-scale serious harm due to natural 
disaster that the state is unable or unwilling to address.  

Not only does RtoP’s limitation to international crimes fail to capture 
the just cause threshold for military intervention, it also undermines RtoP’s 
principal goal of  preventing people from suffering serious harms. RtoP 
seeks to prevent harm by encouraging states to accept a broad range of  
responsibilities for the human rights and security of  people inside and 
outside their borders. To qualify as an “RtoP situation” under the World 

                                                            
8. 2005 World Summit Outcome, G.A. Res. 60/1, ¶¶ 138–39, U.N. Doc. A/RES/60/1 (Sept. 16, 

2005) [hereinafter Outcome Document]. 

9. E.g., David Scheffer, Genocide and Atrocity Crimes, 1 GENOCIDE STUD. & PREVENTION 229, 229 

(2006) (describing the need to “transform the terminology used in scholarship, public documents, 

and public dialogue regarding the crime of genocide, crimes against humanity (including ethnic 

cleansing), and war crimes into a more adaptable and accurate vehicle for the collective description of 

these crimes, and that the relevant term should be ‘atrocity crimes’”); see also infra Parts II.C. & IV.B. 

10. See infra Part II.B. 

11. See Rome Statute of the International Criminal Court art. 30, July 17, 1998, 2187 U.N.T.S. 90 

[hereinafter Rome Statute] (requiring that war crimes, crimes against humanity and genocide be 

committed with “intent and knowledge” of the relevant conduct and circumstances). 
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Summit formulation, however, a determination must be made that 
international crimes are occurring or threatened.12 The time and effort 
required to make such a finding may impede or delay preventive efforts. 
Moreover, the requirement of  such a finding will likely concentrate RtoP 
efforts in the developing states where international criminal courts have 
been most active, promoting the perception that RtoP is a tool of  
powerful states. 

Finally, linking RtoP to international crimes also threatens to undermine 
the international criminal law regime in several ways. First, it encourages 
the world to think of  international crimes exclusively as “atrocities” that 
require very large-scale harm. Focusing international criminal prosecutions 
only on large-scale crimes will detract from the regime’s ability to prevent a 
wide range of  crimes through its expressive and deterrent functions. 
Second, in order to avoid acknowledging a responsibility to intervene, 
states may resist identifying events as international crimes, thereby 
impeding the development of  international criminal law. Third, by 
obscuring the question of  when harm is grave enough to warrant 
humanitarian intervention, RtoP fails adequately to differentiate such 
intervention from the crime of  aggression. Although the Outcome 
Document limits humanitarian intervention to Security Council-authorized 
actions,13 some states have indicated that they do not accept that 
limitation.14 When states engage in unilateral humanitarian intervention, it 
will be particularly important to have a widely accepted just cause 
threshold to guide international prosecutors. 

Fixing RtoP’s just cause threshold is important not because RtoP 
currently dictates intervention outcomes, but because it helps to frame 
international discourse regarding the legitimacy of  intervention. Labeling 
something an “RtoP situation” influences decisionmakers, at least some of  
the time.15 Moreover, if  its powerful supporters are successful, RtoP may 
eventually become a legal norm that governs intervention.  

The argument will unfold in four parts. Part I will describe the evolution 
of  RtoP, showing how its various articulations seek to capture the just 
cause threshold. Part II will explain why international crimes do not 

                                                            
12. See Outcome Document, supra note 8, ¶ 139. 

13. See id. (allowing collective action “through the Security Council”). 

14. Letter from the Rt. Hon. Hugh Robertson MP, U.K. Minister of State, Foreign & 

Commonwealth Office, to the Rt. Hon. Sir Richard Ottaway MP, U.K. House of Commons (Jan. 14, 

2014), available at http://justsecurity.org/wp-content/uploads/2014/01/Letter-from-UK-Foreign-

Commonwealth-Office-to-the-House-of-Commons-Foreign-Affairs-Committee-on-Humanitarian-

Intervention-and-the-Responsibility-to-Protect.pdf [hereinafter Letter from Robertson]. 

15. See infra note 59 and accompanying text (discussion of Kenya situation); Saira Mohamed, 

Taking Stock of the Responsibility to Protect, 48 STAN. J. INT’L L. 319, 339 (2012) (arguing that the United 

States’ decision to support intervention in Libya was influenced primarily by national interest, but 

also by RtoP). 
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provide an appropriate just cause threshold for humanitarian intervention. 
Part III will argue that the association between RtoP and international 
criminal law decreases RtoP’s ability to prevent harm and threatens to 
undermine the effectiveness of  the international criminal law regime. 
Finally, Part IV will suggest how RtoP should be restructured and will 
counter the claims of  some RtoP supporters that it would be a mistake to 
revisit the Outcome Document consensus.  

I. CRAFTING RTOP: THE SEARCH FOR JUST CAUSE 

Supporters of  RtoP often point out that, unlike humanitarian 
intervention, RtoP is not only, or even primarily, about military 
intervention.16 It encompasses a whole range of  responsibilities and forms 
of  intervention aimed at preventing people from being harmed and 
restoring societies recovering from catastrophic harms. Nonetheless, 
because RtoP purports to explain when it is legitimate to intervene 
militarily to protect people, each articulation of  RtoP has included some 
sort of  just cause threshold.  

A. The ICISS Report 

In 1999, UN Secretary-General Kofi Annan called on states to elaborate 
a normative and legal framework to prevent the kinds of  calamities that 
had occurred in the Former Yugoslavia and Rwanda.17 NATO had 
controversially intervened in Kosovo without Security Council 
authorization, an act that an international commission labeled “illegal but 
legitimate.”18 Annan wanted states to answer the following question: “If 
humanitarian intervention is, indeed, an unacceptable assault on 
sovereignty, how should we respond to a Rwanda, to a Srebrenica — to 
gross and systematic violations of human rights that offend every precept 
of our common humanity?”19 In response, the Canadian government 
convened the International Commission on Intervention and State 

                                                            
16. See, e.g., Evans, From Humanitarian Intervention, supra note 1, at 709 (asserting that RtoP is about 

“much more than intervention”). 
17. Press Release, Secretary-General, Secretary-General Says Renewal of Effectiveness and 

Relevance of Security Council Must Be Cornerstone of Efforts to Promote International Peace in 
Next Century, U.N. Press Release SG/SM/6997 (May 18, 1999). 

18. INDEP. INT’L COMM’N ON KOSOVO, THE KOSOVO REPORT: CONFLICT, INTERNATIONAL 

RESPONSE, LESSONS LEARNED 4 (2000) [hereinafter THE KOSOVO REPORT], available at 

http://reliefweb.int/sites/reliefweb.int/files/resources/6D26FF88119644CFC1256989005CD392-

thekosovoreport.pdf. 

19. U.N. Secretary-General, We the Peoples: The Role of the United Nations in the Twenty-First Century: 

Rep. of the Secretary-General, ¶ 217, U.N. Doc. A/54/2000 (Mar. 27, 2000) (emphasis omitted). 
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Sovereignty (ICISS or Commission), a group of independent experts that 
answered Annan’s question by proposing RtoP.20  

Although the ICISS Report declares that it is “about the so-called ‘right 
of  humanitarian intervention,’” in fact, the report is much broader, 
elaborating on a whole range of  state responsibilities to prevent “human 
catastrophe,” respond to it, and rebuild after it.21 According to the Report, 
states’ internal responsibilities include the entirety of  human rights and 
human security norms, and their responsibilities to protect populations in 
other states similarly span a wide spectrum — from providing 
development assistance to imposing sanctions.22 

Indeed, the breadth of  the ICISS Report’s response to Annan’s question 
was largely due to the Commission’s desire to distinguish RtoP from 
humanitarian intervention,23 a doctrine that is unpopular with many states, 
as Annan’s question suggests.24 The doctrine of  humanitarian intervention 
is often framed as a right,25 and sometimes even a duty,26 to intervene 
militarily to protect people in other states from serious harm. Many states 
resist the notion that there is a right to military intervention under any 
circumstances short of  self-defense.27 In 2000, 130 nations adopted the 
Declaration of  the South to publicly state their opposition to the “‘right’ 
of  humanitarian intervention.”28  

To distinguish its answer to the question of  when military intervention 
is legitimate for protection purposes — RtoP — from the doctrine of  
humanitarian intervention, ICISS proposed a reconceptualization of  
sovereignty. According to the ICISS Report, states should understand 

                                                            
20. ICISS Report, supra note 6, at VII–VIII. 

21. Id. at VII–VIII & ¶ 2.32. 

22. Id. passim. 

23. Id. ¶¶ 1.39–41. 

24. See, e.g., Alex J. Bellamy, Whither the Responsibility to Protect? Humanitarian Intervention and the 2005 

World Summit, 20 ETHICS & INT’L AFF. 143, 152 (2006); R. George Wright, A Contemporary Theory of 

Humanitarian Intervention, 4 FLA. INT’L L.J. 435, 437 (1989). 

25. See, e.g., Gareth Evans et al., Correspondence: Humanitarian Intervention and the Responsibility to 

Protect, 37 INT’L SECURITY 199, 202 (2013) (mentioning that “humanitarian intervention” was often 

equated with a “right to intervene” before ICISS successfully redefined “humanitarian intervention” 

as “right to protect”). 
26. Fernando R. Tesón, The Liberal Case for Humanitarian Intervention, in HUMANITARIAN 

INTERVENTION: ETHICAL, LEGAL, AND POLITICAL DILEMMAS 93, 97 (J.L. Holzgrefe & Robert O. 
Keohane eds., 2003) [hereinafter Tesón, The Liberal Case] (“The right to intervene thus stems from a 
general duty to assist victims of grievous injustice.”). 

27. See Nicholas J. Wheeler & Justin Morris, Humanitarian Intervention and State Practice at the End of 

the Cold War, in INTERNATIONAL SOCIETY AFTER THE COLD WAR: ANARCHY AND ORDER 

RECONSIDERED 135, 162 (Rick Fawn & Jeremy Larkins eds., 1996) (“Many non-Western states 

question the West’s (and especially [the United States’]) motives in advocating humanitarian 

intervention, seeing it as a new form of ‘imperialism’ which will leave the weak vulnerable to the 

cultural preferences of the strong.”). 

28. Group of  77 South Summit, Havana, Cuba, Apr. 10–14, 2000, Declaration of the South Summit, 

¶ 54, available at http://www.g77.org/summit/Declaration_G77Summit.htm. 
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sovereignty not primarily as a right to control what happens within their 
borders, but rather as a responsibility they bear to protect their populations 
and those in other states.29 This reorientation led ICISS to include within 
the ambit of  RtoP the whole range of  states’ internal and external 
responsibilities, rather than simply their responsibilities related to  
military intervention.  

The ICISS Report also sought to improve upon the doctrine of  
humanitarian intervention by providing more precise guidance about when 
military intervention is legitimate. Much of  the criticism of  the doctrine of  
humanitarian intervention rests on the claim that it is unclear, and thus 
easily used as a pretext for self-interested intervention.30 The Report states 
that “[t]here are continuing fears about a ‘right to intervene’ being formally 
acknowledged. If intervention for human protection purposes is to be 
accepted, including the possibility of military action, it remains imperative 
that the international community develop consistent, credible and 
enforceable standards to guide state and intergovernmental practice.”31 To 
that end, the Report proposes a “just cause threshold” along with four 
“precautionary criteria” for military intervention.32 The precautionary 
criteria require that the intervenor have the right intention, that the 
intervention be a last resort, that proportional means be used, and that the 
intervention have reasonable prospects of success.33 The just cause 
threshold aims to ensure that military intervention is reserved for the 
“exceptional and extraordinary” circumstances of  attempting to “halt  
or avert”:  

large scale loss of  life, actual or apprehended, with genocidal intent 
or not, which is the product either of  deliberate state action, or 
state neglect or inability to act, or a failed state situation; or large 
scale “ethnic cleansing,” actual or apprehended, whether carried out 
by killing, forced expulsion, acts of  terror or rape.34  

The Report includes as situations that “typically” meet these conditions 
genocide, war crimes, and crimes against humanity.35 Also included in the 
list of  “conscience-shocking situation[s]” are:  

                                                            
29. See ICISS Report, supra note 6, ¶¶ 2.14–2.15. In this regard, the ICISS Report draws on the 

work of Francis Deng, former UN Special Representative on Internally Displaced Persons. See Luke 

Glanville, The Responsibility to Protect Beyond Borders, 12 HUM. RTS. L. REV. 1, 9 (2012). 

30. See Ryan Goodman, Humanitarian Intervention and Pretexts for War, 100 AM. J. INT’L L. 107 

(2006).  

31. ICISS Report, supra note 6, ¶ 2.2. 

32. Id. at XII & ¶ 4.32. Although the Report asks when intervention is “defensible,” its focus on 

“responsibility” suggests that intervention is actually required when the criteria are met.  

See id. ¶¶ 4.1–4.2; Glanville, supra note 29, at 10. 

33. ICISS Report, supra note 6, ¶¶ 4.32–4.43. 

34. Id. ¶¶ 4.18–4.19 (emphasis omitted).  

35. Id. ¶ 4.20. 
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different manifestations of  “ethnic cleansing,” including the 
systematic killing of  members of  a particular group in order to 
diminish or eliminate their presence in a particular area; the 
systematic physical removal of  members of  a particular group from 
a particular geographical area; acts of  terror designed to force 
people to flee; and the systematic rape for political purposes of  
women of  a particular group (either as another form of  terrorism, 
or as a means of  changing the ethnic composition of  that 
group); . . . situations of  state collapse and the resultant exposure 
of  the population to mass starvation and/or civil war; and 
overwhelming natural or environmental catastrophes, where the 
state concerned is either unwilling or unable to cope, or call for 
assistance, and significant loss of  life is occurring or threatened.36  

The ICISS Report’s just cause threshold thus requires that the harm 
occurring or threatened in the target state be both qualitatively and 
quantitatively grave. The Report emphasizes loss of  life — the most 
qualitatively grave harm — and also includes acts designed to forcibly 
remove a group of  people from an area. Other serious human rights 
abuses, such as systematic torture not aimed at ethnic cleansing, are 
excluded no matter how massive their scale.  

Quantitative gravity is also critical to the ICISS Report’s just cause 
threshold. Loss of  life must be “large scale” or “significant,” ethnic 
cleansing must be “systematic,” and starvation must be “mass.” The only 
situation on the list that appears to meet the threshold without the 
qualifications of  “large scale” or “systematic” is state collapse leading to 
civil war — a situation where there is no sovereign power to object to 
intervention. Later, however, the Report seems to foreclose the possibility 
of  intervention to stop smaller-scale violations in situations of  state 
collapse when it states: “In both the broad conditions we identified — loss 
of life and ethnic cleansing — we have described the action in question as 
needing to be ‘large scale’ in order to justify military intervention.”37 

Indeed, the Report specifies that the just cause threshold applies equally 
to situations of  state action and state collapse, asserting that in 
“determining whether the circumstances are grave enough to justify 
intervention, it makes no basic moral difference whether it is state or non-
state actors who are putting people at risk.”38 

The Report declines to specify what it means by “large scale,” simply 
asserting that, in practice, most cases will not generate much disagreement 

                                                            
36. Id.  

37. Id. ¶ 4.21. 

38. Id. ¶ 4.22. 
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on this question.39 It takes the position that situations that meet the just 
cause threshold usually also threaten international peace and security for 
purposes of  Chapter VII of  the UN Charter.40 

Importantly, the just cause threshold applies only to military 
intervention. The Report recognizes that “[f]or political, economic and 
judicial measures the barrier can be set lower.”41 With regard to such other 
forms of  intervention, the Report uses only such vague language as 
“humanitarian crisis” to delimit the scope of  cases eligible for  
RtoP intervention.42  

In sum, as originally articulated in the ICISS Report, RtoP included a 
wide range of  forms of  intervention not subject to any particular 
threshold of  harm. Legitimate military intervention, on the other hand, 
was subject to a just cause threshold requiring large scale loss of  life or 
ethnic cleansing. The commission or threat of  genocide, war crimes, or 
crimes against humanity was neither necessary nor sufficient to legitimize 
intervention under the Report. 

B. UN Reports in Preparation for the World Summit 

In preparation for the 2005 World Summit, the UN Secretariat issued 
two reports endorsing RtoP, although in slightly different terms than the 
ICISS Report. The report of  the UN High-Level Panel of  Experts (High-
Level Panel Report), entitled, A More Secure World: Our Shared Responsibility, 
and undertaken at the request of  the Secretary-General, aimed to assess 
threats to the world’s peace and security and to propose policies to address 
those threats.43 Like the ICISS Report, the High-Level Panel Report 
focuses significantly on the responsibilities states bear to protect their own 
populations and on the responsibilities of  the international community to 
assist states in this endeavor. For instance, it recommends actions to 
combat global poverty, disease, and environmental degradation,44 and it 
suggests the development of  UN frameworks for the protection of  
minority rights and democratically elected governments.45 However, the 
High-Level Panel Report does not use the phrase “responsibility to 

                                                            
39. Id. ¶ 4.21. 

40. Id. ¶ 4.23. Chapter VII grants the Security Council authorization to take action to “maintain 

or restore international peace and security.” U.N. Charter art. 39. The report also notes that some of 

the Security Council’s actions under Chapter VII have involved situations with minimal cross-border 

implications, which can be understood as evidence of an emerging RtoP principle. ICISS Report, 

supra note 6, ¶¶ 6.16–6.17. 

41. ICISS Report, supra note 6, ¶ 4.2. 

42. See id. ¶ 4.3. 

43. Rep. of the High-Level Panel on Threats, Challenges and Change, A More Secure World: Our 

Shared Responsibility, U.N. Doc. A/59/565 (Dec. 2, 2004) [hereinafter High-Level Panel Report]. 

44. Id. ¶¶ 44–73. 

45. Id. ¶ 94. 
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protect” in these contexts. Instead, it reserves the term for its discussion 
of  intervention, including military intervention. In that context, the High-
Level Panel Report mirrors the ICISS Report to a significant extent.  
It states: 

There is a growing recognition that the issue is not the “right to 
intervene” of  any State, but the “responsibility to protect” of  every 
State when it comes to people suffering from avoidable 
catastrophe — mass murder and rape, ethnic cleansing by forcible 
expulsion and terror, and deliberate starvation and exposure  
to disease.46 

With respect to the use of  military force for protection purposes, the 
High-Level Panel Report proposes five criteria of  legitimacy for the 
Security Council to address in determining whether to grant 
authorization.47 These basically reflect the ICISS Report’s just cause 
threshold and precautionary criteria.48 In determining the “seriousness of  
threat,” the High-Level Panel Report urges the Security Council to 
consider the following questions: 

Is the threatened harm to State or human security of  a kind, and 
sufficiently clear and serious, to justify prima facie the use of  
military force? In the case of  internal threats, does it involve 
genocide and other large-scale killing, ethnic cleansing or serious 
violations of  international humanitarian law, actual or  
imminently apprehended?49  

The main difference between this formulation of  the just cause threshold 
and that in the ICISS Report is the inclusion of  “serious violations of  
international humanitarian law.” This addition extends the scope of  RtoP 
beyond large-scale loss of  life and ethnic cleansing, but without clarifying 
what qualities render a violation of  international humanitarian law 
sufficiently “serious” to meet the threshold for intervention.  

In contrast, Secretary-General Annan’s report, entitled, In Larger 
Freedom: Towards Development, Security and Human Rights for All, does not 
elaborate a just cause threshold for military intervention, but does urge 
states to “[e]mbrace the ‘responsibility to protect’ as a basis for collective 
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action against genocide, ethnic cleansing and crimes against humanity.”50 
This was the first time that RtoP was framed exclusively as a means of  
addressing international crimes. The Secretary-General’s report therefore 
set the stage for states to adopt this limitation in the Outcome Document. 

Annan’s report also addresses the “use of  force,” although in a separate 
section from that discussing RtoP. The report lists criteria for the Security 
Council to consider in determining whether to authorize force: 

[T]he Council should come to a common view on how to weigh the 
seriousness of  the threat; the proper purpose of  the proposed 
military action; whether means short of  the use of  force might 
plausibly succeed in stopping the threat; whether the military 
option is proportional to the threat at hand; and whether there is a 
reasonable chance of  success.51 

Although these criteria are quite similar to those proposed in the ICISS 
Report, the decision to include them under “use of  force” rather than in 
the section dealing with RtoP may have encouraged states to omit any 
reference to criteria from the Outcome Document’s endorsement  
of  RtoP.52 

C. World Summit Outcome Document 

In September 2005, the member states of  the United Nations 
unanimously approved the Outcome Document,53 which includes the 
following paragraphs regarding RtoP:  

138. Each individual State has the responsibility to protect its 
populations from genocide, war crimes, ethnic cleansing and crimes 
against humanity. This responsibility entails the prevention of  such 
crimes, including their incitement, through appropriate and 
necessary means. We accept that responsibility and will act in 
accordance with it. The international community should, as 
appropriate, encourage and help States to exercise this 
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responsibility and support the United Nations in establishing an 
early warning capability. 

139. The international community, through the United Nations, 
also has the responsibility to use appropriate diplomatic, 
humanitarian and other peaceful means, in accordance with 
Chapters VI and VIII of  the Charter, to help to protect 
populations from genocide, war crimes, ethnic cleansing and crimes 
against humanity. In this context, we are prepared to take collective 
action, in a timely and decisive manner, through the Security 
Council, in accordance with the Charter, including Chapter VII, on 
a case-by-case basis and in cooperation with relevant regional 
organizations as appropriate, should peaceful means be inadequate 
and national authorities are manifestly failing to protect their 
populations from genocide, war crimes, ethnic cleansing and crimes 
against humanity.54 

This articulation of  RtoP differs from the concept set forth in the 
ICISS Report in several respects. First, and most importantly, states did 
not recognize a responsibility to intervene militarily, but only asserted their 
readiness to do so, and only through collective action authorized by the 
Security Council. Second, states limited intervention under RtoP, whether 
military or otherwise, to protecting populations from genocide, war crimes, 
ethnic cleansing, and crimes against humanity. The reason for this 
limitation appears to have been the concern among some states of  the 
Global South that a broader RtoP norm could be abused by powerful 
states to the detriment of  the less powerful.55  

The Outcome Document also omits any other criteria for determining 
when intervention is appropriate. Such criteria were opposed both by 
states like China, that feared the criteria would be abused, and by states like 
the United States, that wanted to maintain discretion in deciding when to 
intervene.56 Even a paragraph committing states to further discuss criteria 
was ultimately removed.57 
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The Outcome Document creates no legal rules regarding intervention: 
It neither commits states to intervening in particular circumstances, nor 
limits the options available for intervention under the Security Council’s 
mandate to maintain and restore peace and security. The Security Council, 
acting under Chapter VII of  the United Nations Charter, remains free to 
authorize intervention when international crimes are neither underway nor 
threatened. Nonetheless, because it represents a consensus,58 the Outcome 
Document has become the dominant articulation of  RtoP, framing at least 
some discussions concerning intervention.59 

II. INTERNATIONAL CRIMES ARE NOT THE RIGHT 
JUST CAUSE THRESHOLD 

Although members of  ICISS and other advocates of  RtoP were 
disappointed that the Outcome Document omits “precautionary 
criteria,”60 they have fully embraced the limitation to international crimes.61 
Indeed, they have made statements suggesting that they believe the 
restriction sets an appropriately high threshold for military intervention. 
For instance, Gareth Evans, who co-chaired the ICISS, has responded to 
the criticism that the Outcome Document sets the threshold for 
humanitarian intervention too low by asserting that the limitation to 
international crimes constitutes a high bar.62 Alex Bellamy also asserts that 
the Outcome Document’s reference to international crimes constitutes “a 
high just cause threshold.”63 

The vast majority of  the scholarly commentary on RtoP also supports 
the restriction to international crimes.64 Some commentators justify the 
restriction on the grounds that it sets a morally appropriate boundary for 
military intervention, while others assert that it clarifies the circumstances 
legitimizing military intervention, thereby rendering RtoP less subject to 
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abuse.65 Two authors have gone so far as to argue that application of  RtoP 
should depend on a determination by the International Criminal Court 
(ICC) that international crimes have been committed.66 They assert that 
this process would “remove all legal ambiguity as to whether or not 
international human rights standards are being violated” and thus help to 
avoid “unauthorised military interventions.”67  

Many commentators agree that the Outcome Document’s restriction to 
international crimes sets a higher threshold for military intervention than 
that contained in the ICISS Report.68 Indeed, those who have criticized the 
restriction generally do so on the basis that the threshold is too high. For 
instance, Michael Byers asserts that the Outcome Document requires a 
higher threshold than was reflected in the Security Council’s practice 
regarding humanitarian intervention in the 1990s, and thus “moral high 
ground” has been lost.69  

This Part argues that the Outcome Document does not contain a high 
threshold for humanitarian intervention. Instead, tying RtoP to 
international crimes renders it both under- and over-inclusive as a norm of  
legitimate humanitarian intervention. After reviewing the scholarship on 
the just cause threshold, it argues that international crimes do not 
inherently require a level of  gravity appropriate for humanitarian 
intervention. Of  course, some instances of  such crimes would meet any 
just cause threshold, but many would not. Nor does the effort to frame the 
crimes as “atrocity crimes” adequately clarify the threshold. Moreover, the 
moral norms underlying most theories of  just cause for humanitarian 
intervention suggest that the commission of  international crimes should 
not be a necessary component of  just cause.  

A. Theories of  Just Cause for Humanitarian Intervention 

Theories of  humanitarian intervention are rooted in the Christian just 
war tradition, which includes the idea that only wars in pursuit of  a just 
cause are morally legitimate.70 Such theories were advanced to justify the 
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use of  force for protective purposes as early as the sixteenth and 
seventeenth centuries.71 Early theories of  just cause focused on freeing 
populations from “tyrannical” rulers and stopping persecution, often of  
religious minorities.72 A sixteenth-century text entitled, Vindiciae contra 
tyrannos, argues that “princes had a duty to defend the subjects of  other 
princes against egregiously abusive tyranny and oppression.”73 Likewise, 
Hugo Grotius wrote in 1625 that intervention is justified when leaders 
“provoke their people to despair and resistance by unheard of  cruelties.”74 
In the late eighteenth century, Edmund Burke opined that “a positively 
vicious and abusive government” should be replaced.75  

Later theories of  just cause came to include slavery and “‘uncivilized’ 
governance.”76 As D. J. B. Trim explains, in the nineteenth century, 
“[u]ncivilised peoples and kingdoms . . . were thought to be at a more 
primitive stage of  development, which meant they were inherently likely to 
commit acts of  appalling barbarism, brutality and cruelty,”  
justifying intervention.77  

In the twentieth century, Michael Walzer helped reinvigorate just war 
theory with his 1977 book, Just and Unjust Wars.78 According to Walzer, 
“[h]umanitarian intervention is justified when it is a response . . . to acts 
‘that shock the moral conscience of  mankind.’”79 Here he echoes 
Oppenheim’s assertion that intervention is appropriate when “a state 
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renders itself  guilty of  cruelties and persecution of  its nationals in such a 
way as to deny their fundamental human rights and to shock the 
conscience of  mankind.”80 The idea that the threshold requires humanity’s 
conscience to be shocked, which Walzer calls “old-fashioned language,” 
continues to permeate discussions of  the just cause threshold.81 Although 
Walzer gives few indications of  what conduct is sufficiently shocking to 
humanity, he asserts that the threshold must be high in order to leave 
societies generally free to choose their governments.82  

Walzer devotes relatively little attention to developing the threshold, 
apparently because he believes it will be intuitively obvious when the 
threshold is met. He states that he “[does not] mean to describe a 
continuum that begins with common nastiness and ends with genocide, 
but rather a radical break, a chasm, with nastiness on one side and 
genocide on the other.”83 Walzer does not mean to suggest here that the 
technical definition of  genocide must be met, but rather uses the term as it 
is popularly understood: large-scale attacks on groups of  people.84 He thus 
also includes “the ‘ethnic cleansing’ of  a province or country” as meeting 
the threshold.85  

Much of  the more recent theoretical writing about the just cause 
threshold for humanitarian intervention responds to Walzer. For instance, 
Larry May aligns himself  with Walzer’s “minimalist view” of  the human 
rights violations that can justify intervention. He asserts that war can be 
justified “in order to prevent mass atrocity or to protect people from other 
serious harms.”86 However, in addition to genocide, May lists torture as a 
violation that may justify intervention.87 

Fernando Tesón, in contrast, takes a broader view of  the circumstances 
that may justify humanitarian intervention, which include “[t]yranny and 
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anarchy.”88 In his 1997 book, he states: “[H]umanitarian intervention is 
justified not only to remedy egregious cases of  human rights violations, 
such as genocide, enslavement or mass murder, but also to put an end to 
situations of  serious, disrespectful, yet not genocidal, oppression.”89 In a 
later article, he asserts that “[t]he situations that trigger humanitarian 
intervention are acts such as crimes against humanity, serious war crimes, 
mass murder, genocide, widespread torture, and the Hobbesian state of 
nature (war of all against all) caused by the collapse of social order.”90 For 
Tesón, therefore, mass murder and widespread torture, as well as violence 
stemming from anarchy, all meet the just cause threshold for  
humanitarian intervention.91  

Andrew Altman and Christopher Wellman would expand the threshold 
even further. They assert that the consensus “that [armed] force is morally 
permissible only if it is necessary to prevent or end massive human rights 
violations amounting to a ‘supreme humanitarian emergency’ . . . should be 
abandoned.”92 Instead, according to these authors, such intervention 
should be permitted “when (a) the target state is illegitimate and (b) the 
risk to human rights is not disproportionate to the rights violations that 
one can reasonably expect to avert.”93 

James Pattison formulates a threshold somewhere between what he 
characterizes as Walzer’s high bar and Tesón’s lower one.94 On the one 
hand, he asserts that the threshold must be high in order to ensure that the 
harm caused by intervening does not exceed the harm the intervention 
prevents.95 To avoid this outcome, he argues that there must be both 
qualitative and quantitative limits on when military intervention is justified. 
Qualitatively, the violations to be prevented must concern basic rights, 
such as the rights “not to be subject to murder, rape, and assault”; 
quantitatively, “there must be a substantial number of  individuals whose 
basic rights are being violated.”96 These observations lead Pattison to 
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“generally endorse a just cause criterion similar to that outlined by the 
ICISS.”97 However, Pattison also states that intervention to prevent less 
serious harm may be legitimate if  the intervention will itself  cause little 
harm.98 He gives as an example a situation where the assassination of  a 
large number of  political prisoners can be prevented without risking 
significant loss of  life.99 

David Luban’s answer to the question “which human rights are worth 
going to war over?” is that intervention should be limited to addressing 
acts “that are not merely wrong but wrong to the point of  being 
barbaric.”100 He worries that the “distinction between the civilized and the 
barbaric is fluctuating and fraught with relativism,”101 but ultimately 
concludes that we know intuitively when the line has been crossed, 
because “[t]he perpetrators become incomprehensible to us; the victims’ 
sufferings overwhelm our imaginations.”102 While Luban does not specify 
which acts cross the line into barbaric, he does indicate that only “gross” 
human rights violations are likely to do so.103 

Jennifer Welsh argues that Walzer’s notion of  universal morality is too 
weak, and his emphasis on self-determination too strong.104 She notes the 
difficulty of  identifying a threshold for what “‘shock[s] the conscience of  
mankind’” but ultimately agrees with the ICISS Report that intervention is 
morally justified in two situations: “where there is a large-scale loss of  
life . . . that results from deliberate state action or the massive failure of  
state structures; and where there is large-scale ‘ethnic cleansing’ carried out 
by killing, rape, torture, or mass expulsion.”105  

While most of  these authors assert that a large quantity of  harm is 
required to justify humanitarian intervention, like the ICISS Report, they 
avoid specifying what that means. This reticence stems at least in part from 
the arbitrariness of  identifying a particular number of  victims as part of  
the just cause threshold. However, at least one author has been willing to 
suggest a numerical component to the just cause threshold. Robert Pape 

argues that humanitarian intervention should be limited to situations 
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involving an “ongoing campaign of  mass homicide sponsored by the local 
government in which thousands have died and thousands more are likely 
to die.”106 The threshold of  “mass homicide” is met when a government 
“has killed several thousand of its citizens (i.e., 2,000 to 5,000 unarmed 
protesters, bystanders, or those commonly called ‘civilians’) in a 
concentrated period of time (i.e., one to two months), and it is likely to kill 
many times that number (i.e., 20,000 to 50,000) in the near future.”107 
According to Pape, this approach, which he terms “pragmatic 
humanitarian intervention,” is superior to RtoP, which he argues sets the 
bar for military intervention too low.108 

Finally, one author argues that the number of  victims is irrelevant to the 
just cause threshold.109 In a book-length critique of  Walzer’s theory of  
humanitarian intervention, Kimberly Hudson argues that his threshold is 
too high because it excludes many of  the crimes listed in the ICC 
Statute.110 Hudson’s argument is entirely qualitative: She asserts that, 
contrary to Walzer’s view, all crimes in the Rome Statute “shock the 
conscience of  humanity” by their nature.111 She therefore proposes an 
“atrocity standard” whereby any crime in the ICC statute would justify 
humanitarian intervention.112 

According to Hudson, the number of  victims harmed or threatened is 
not relevant to the just cause threshold, but only to the requirement of  
proportionality — that military intervention must not do more harm than 
it prevents.113 This argument stands in contrast to most theories of  just 
cause, including those discussed above, which require a threshold of  
gravity that is both qualitative and quantitative in nature. Only once that 
threshold is crossed does the question arise whether the proposed force is 
proportionate to the harm at issue. 

As this brief  survey of  just cause theories demonstrates, there is general 
agreement that the threshold requires substantial qualitative and 
quantitative harm, but there is plenty of  disagreement about what those 
requirements entail. With regard to the quality of  harm required, Pape 
argues that loss of  life — the ultimate harm — is necessary.114 Many 
others, like the authors of  the ICISS Report, add “ethnic cleansing,” which 
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can involve removing a group of  people from an area without any loss of  
life.115 May and others add torture,116 a norm that has been subject to 
significant debate in light of  the United States’ adoption of  what the Bush 
Administration controversially called “enhanced interrogation 
techniques.”117 Pattison adds rape and assault,118 two violations that are 
excluded from the ICISS just cause threshold — even when committed in 
large numbers — unless they amount to crimes against humanity or ethnic 
cleansing. Hudson agrees with the Outcome Document’s implication that 
all international crimes are qualitatively grave enough to constitute just 
cause. 119 Finally, Altman and Wellman would allow armed intervention to 
prevent a wide range of  human rights violations.120 

With regard to the quantity of  harm required, virtually all authorities 
assert that it must be “significant” or “large-scale,” but few identify a 
particular number of  victims required. Pape’s argument that there should 
be several thousand dead and tens of  thousands more threatened with 
death in the near future seems to set the bar higher than at least some 
other commentators would deem necessary. Altman and Wellman would 
clearly disagree, as would Pattison, at least for situations where the 
intervention is not likely to cause significant harm.121 Moreover, at least 
one of  the humanitarian interventions that the Security Council has 
authorized did not meet this threshold.122 

B. The Uncertain Gravity of  International Crimes 

In light of  the broad consensus that just cause for humanitarian 
intervention requires harm that is both quantitatively and qualitatively 
grave, international crimes as a category can only serve as an appropriate 
threshold if  they uniformly meet these gravity criteria. It is difficult to 
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assess whether this is the case because, as discussed above, the theories 
lack uniformity and precision as to what the criteria require, and because 
the gravity of  many international crimes is unclear.  

International crimes are certainly grave in some qualitative sense. 
Indeed, the Rome Statute of  the ICC proclaims them “the most serious 
crimes of  concern to the international community as a whole” and asserts 
that they “shock the conscience of  humanity.”123 However, there are 
various theories about what qualities render each of  them grave,124 none 
of  which supplies sufficient justification for intervention absent a notion 
of  scale. Moreover, despite common assertions that international crimes 
cause large-scale harm,125 such harm is not clearly required by the law or 
theory of  international crimes. As such, an examination of  the gravity 
elements of  each of  the crimes suggests that, at least some of  the time, 
they will not be sufficiently “conscience shocking” to warrant 
humanitarian intervention. 

The legal elements of  “war crimes” cover an especially broad range of  
harms. Such crimes aim to regulate armed conflict in various ways rather 
than to identify particularly atrocious conduct.126 The scale of  harm war 
crimes inflict can be quite limited, involving, for instance, the killing or 
rape of  one person.127 The quality of  the harm can also be reasonably 
minor, such as the harm associated with damaged property.128  

That war crimes encompass harms of  widely varying degrees of  gravity 
is illustrated by the controversy surrounding their inclusion in the ICC’s 
Rome Statute. In negotiating the statute, some states expressed the view 
that only war crimes committed on a large scale, or as part of  a plan or 
policy, were sufficiently serious to be included in the Court’s jurisdiction.129 
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Other states felt the Court’s jurisdiction over war crimes should be 
broader.130 The compromise reached is that the Court has jurisdiction over 
war crimes “in particular” when such crimes are “committed as part of  a 
plan or policy or as part of  a large-scale commission of  such crimes.”131  

In light of  the broad scope of  harms that war crimes cover, theories 
about what makes these crimes serious enough to be of  “concern to the 
international community”132 generally look not to their scale but to their 
association with armed conflict. The existence of  an armed conflict 
supplies the international interest in war crimes because such conflict 
breaches or at least threatens international peace and security.133 However, 
threats to international peace and security can exist in varying degrees, not 
all of  which necessarily reach the just cause threshold for intervention.  

The gravity of  “ethnic cleansing” is even more difficult to ascertain, 
since no legal definition exists. Although David Scheffer asserts that 
“ethnic cleansing has a clear identity as an atrocity crime warranting 
implementation of  [RtoP],”134 most authors, including Scheffer, agree that 
ethnic cleansing is a non-legal term that can include various other 
international crimes.135 Given the ambiguity around what constitutes 
“ethnic cleansing,” it is hard to agree with Scheffer that this category of  
crimes is necessarily grave enough to serve as a “powerful justification  
for [RtoP].”136  

Even genocide, which is often labeled the “crime of  crimes,”137 does 
not clearly meet the just cause threshold for humanitarian intervention in 
all instances. Although genocide is widely associated with large-scale harm, 
the definition of  genocide does not include a requirement of  scale.138 
While some commentators assert that large-scale harm — or at least a 
policy to commit such harm — is implicit in the definition,139 international 
courts have not uniformly followed this approach. The International 
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Criminal Tribunal for the former Yugoslavia (ICTY), in particular, has held 
that genocide includes very small-scale killings by a single person who 
intends to contribute to the destruction of  a group, no matter how 
unrealistic that intention.140 Genocide theorists also disagree about 
whether the gravity of  genocide stems purely from the evil inherent in the 
intent to destroy a group, or requires some realistic prospect of   
such destruction.141 

Unlike the other crimes, the legal elements of  crimes against humanity 
aim explicitly to capture a certain level of  quantitative gravity. Crimes 
against humanity are committed as part of  a widespread or systematic 
attack on a civilian population, and, in the Rome Statute at least, the attack 
must be part of  a state or organizational policy to commit the attack.142 
“Widespread” obviously connotes scale and the idea of  systematicity, and 
state policy can also be read as requiring at least the threat of  large- 
scale harm.  

However, theories of  crimes against humanity differ as to the 
importance of  scale in defining these crimes, with at least some theorists 
arguing that a single inhumane act should be sufficient to qualify.143 Courts 
adjudicating crimes against humanity have also read these requirements 
expansively.144 For instance, a former ICTY judge notes that crimes 
committed in a single prison camp have been found to be “widespread” 
for purposes of  crimes against humanity.145  

In sum, there is substantial variation and disagreement concerning the 
gravity elements of  war crimes, ethnic cleansing, genocide, and crimes 
against humanity. Therefore, while international crimes are sometimes 
sufficiently “conscience shocking” to satisfy the just cause threshold for 
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humanitarian intervention, that is not always true. As such, the Outcome 
Document’s reference to such crimes does not provide an appropriate 
threshold for military intervention.  

C. Relabelling International Crimes “Atrocities” Does Not Adequately Clarify  
the Threshold 

While many of  those who write about RtoP assume that the 
international crimes in the Outcome Document constitute a high just 
cause threshold,146 some advocates of  RtoP recognize that such crimes are 
not uniformly exceptionally serious. As a result, many supporters of  RtoP 
have begun using the term “atrocity crimes” to denote the circumstances 
warranting intervention.147 By qualifying the relevant crimes as “atrocities,” 
supporters imply that the crimes must cause a quantitatively, and perhaps 
qualitatively, high level of  harm, but they generally provide no specifics 
about what this means. 

One exception is David Scheffer, who initiated the move to reframe the 
crimes in the Outcome Document as “atrocity crimes” in an article 
entitled, Atrocity Crimes: Framing the Responsibility to Protect.148 Scheffer begins 
by asserting that genocide, war crimes, ethnic cleansing, and crimes against 
humanity are “atrocity crimes,” which he defines by reference to several 
criteria, including a “substantiality test”: 

The crime must be of  significant magnitude, meaning that its 
commission is widespread or systematic or occurs as part of  a 
large-scale commission of  such crimes. The crime must involve a 
relatively large number of  victims (e.g., a fairly significant number 
of  deaths or wounded casualties), or impose other very severe 
injury upon noncombatant populations (e.g., massive destruction 
of  private or cultural property), or subject a large number of  
combatants or prisoners of  war to violations of  the laws and 
customs of  war.149 
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Surprisingly, having defined “atrocity crimes” in part by reference to 
this “substantiality test,” Scheffer goes on to state that not all atrocity 
crimes are subject to the substantiality test. He notes that “war crimes 
often are not subject to a substantiality test,”150 and that, at least in 
domestic courts, genocide could include acts committed with intent “to 
exterminate one or a very small number of  individuals.”151 Elsewhere in 
the article Scheffer asserts that crimes against humanity are only 
substantial enough to justify intervention when they involve acts of  a 
certain “magnitude, continuous commission, planning, and leadership.”152 
The reader is thus left uncertain about the relationship between the 
category “atrocity crimes” and the criterion of  “substantiality.” 

Scheffer’s efforts to “draw[ ] the line” between atrocity crimes that 
justify military intervention under RtoP and those that do not fail to clarify 
the matter.153 Indeed, the idea that such a line must be drawn seems to 
conflict with other statements in the article, including the title, that imply 
that the purpose of  defining a category of  “atrocity crimes” is precisely to 
explain when intervention is justified. Moreover, Scheffer’s explanations 
for which crimes meet the threshold are confusing. For instance, he asserts 
both that war crimes are “often . . . not subject to a substantiality test,” and 
that “there is a substantiality test for war crimes that normally applies 
before individual culpability is established.”154 This apparent conflict stems 
from the fact that Scheffer uses the term “substantiality test” in two ways. 
While his “substantiality test” for defining atrocity crimes focuses on 
quantitative gravity, here he is describing qualitative gravity — the 
requirement that war crimes must involve “grave consequences for the 
victim.”155 He concludes by reverting to the quantitative understanding of  
“substantiality” when he states that “[a] credibly high substantiality test, 
one requiring a significant number of  war crimes which affects a 
reasonably large number of  victims or potential victims, would be central 
to whether the war crimes in question are indeed atrocity crimes and thus 
whether [RtoP] is relevant to responding to the situation.”156  

In sum, Scheffer’s article raises as many questions as it answers 
regarding the justifications for humanitarian intervention. To be fair, 
however, the same is true of  many of  the efforts to explain the just cause 
threshold. Moreover, Scheffer intended his article as a “preliminary 

                                                            
150. Id. at 131. 

151. Id. at 120–21. 

152. Id. at 125.  

153. See id. at 111–12. 

154. Id. at 131–32. 

155. Id. at 132 (quoting Prosectuor v. Rutaganda, Case No. ICTR-96-3-T, Judgment, ¶ 105 (Dec. 

6, 1999); Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, ¶ 616 (Sept. 2, 1998)) (internal 

quotation marks omitted). 

156. Id. at 133. 



2014] INTERNATIONAL CRIMES JUST CAUSE FOR WAR?  99 

rationale” for a threshold for military action under RtoP, presumably 
hoping it would stimulate further discussion of  the issue.157 Instead, while 
RtoP advocates have heeded Scheffer’s plea to use “the unifying term of  
‘atrocity crimes’ to describe [the] four categories of  crimes,”158 they have 
not further developed the content of  the term. Indeed, the use of  the 
term seems to have suppressed further elaboration of  the just cause 
threshold. This may be because the rhetoric of  “atrocities” issues an 
emotional appeal — who can deny that we all have responsibilities to 
prevent “atrocities”? — which makes it harder to suggest that some harms 
may fall below the threshold.  

The post-Outcome Document reports of  the Secretary-General 
illustrate how the term “atrocity crimes” has replaced other efforts to 
describe the threshold. The 2009 report, Implementing the Responsibility to 
Protect, differentiates between the gravity required for military and 
nonmilitary forms of  intervention. The report sets forth a three-pillared 
approach to RtoP: Pillar One involves the internal responsibilities of  
states; Pillar Two concerns the responsibilities of  states to assist one 
another in meeting their internal responsibilities; and Pillar Three 
addresses the responsibilities of  states to act collectively, including by 
force, when a state is manifestly failing to meet its internal 
responsibilities.159 The report applies the first two pillars to all “crimes 
relating to the responsibility to protect”;160 however, when the report 
discusses military intervention, the terminology changes to “egregious crimes 
and violations relating to the responsibility to protect”161 and “large-scale 
crimes and violations related to the responsibility to protect.”162 This 
implies that military intervention pursuant to RtoP is subject to a higher 
gravity threshold than other forms of  intervention.163  

Beginning in 2011, however, the Secretary-General’s reports use the 
terms “atrocity crimes” and “mass atrocity crimes” with respect to all 
aspects of  RtoP, not merely military intervention.164 The addition of  
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“mass” emphasizes the quantitative gravity dimension, but the reports 
make no effort to explain what “mass” means in this context, and indeed 
they use the terms interchangeably. What little effort is made to define 
“atrocity crimes” does not attempt to draw a line relevant to military 
intervention.165 This shift toward the rhetoric of  “atrocity crime” in the 
Secretary General’s reports is mirrored in much of  the literature regarding 
RtoP.166 As explained above, this trend to replace the reference to the 
crimes in the Outcome Documents with the term “atrocity crimes” fails 
adequately to clarify the just cause threshold for humanitarian intervention, 
and may even stifle discussion of  the issue.  

D. Just Cause Does Not Require Criminal Intent 

In addition to including harms that are insufficiently grave to merit 
humanitarian intervention, using international crimes as the just cause 
threshold excludes situations that likely warrant such intervention as a 
moral matter. As demonstrated above, the moral norms undergirding the 
gravity threshold for humanitarian intervention remain underdeveloped. 
Nonetheless, a strong argument can be made that such norms are not 
coextensive with the moral norms that inform criminal responsibility.  

In particular, criminal liability for serious crimes usually requires an evil 
intent, but such intent is unnecessary to justify humanitarian intervention. 
Criminal law is about punishment, and even utilitarian moral philosophers 
often accept the baseline retributive premise that the innocent should not 
be punished regardless of  the good that such punishment may generate.167 
In contrast, fault is not required for military intervention to be morally 
legitimate. Rather, as already discussed, such legitimacy depends 
significantly on the seriousness of  the harm occurring or threatened. 
Culpability is irrelevant because the purpose of  humanitarian intervention 
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is to prevent, not to punish.168 As many of  the theories discussed above 
suggest, humanitarian intervention is morally legitimate when the nature 
and scale of  harm occurring is such an affront to our common humanity 
that we cannot tolerate inaction.169 What that means requires further 
elaboration, but there is no compelling reason to limit it to harm that has 
been caused intentionally.  

The arguments that have been advanced in favor of  an intent 
requirement for the just cause threshold are unconvincing. Eric Heinze 
proposes two moral grounds for limiting humanitarian intervention to 
intentionally caused harm. First, an intent requirement would limit 
humanitarian intervention to “situations where there is an identifiable 
agent who is responsible for the abuses and against whom the use of  force 
would be directed.”170 The problem with this argument is that there is no 
moral basis to require that humanitarian intervention be “directed against” 
anyone. Since the goal is to protect people in danger of  harm, not to 
punish, the force must be “directed against” the harm. Thus, in a failed 
state situation, for instance, forcible delivery of  aid may be necessary 
because armed groups are competing for control over the relevant 
territory. But the use of  force would not be “directed against” those 
groups; it would be directed toward helping those in harm’s way.  

Heinze’s second argument is that permitting humanitarian intervention 
in situations of  unintentional harm “would permit an intervener to engage 
in horrendous crimes, so long as doing so would maximize aggregate 
human security.”171 The legal norms governing the use of  force already 
address this concern by prohibiting certain kinds of  conduct irrespective 
of  the reasons for the use of  force.172 It is therefore unnecessary to limit 
military intervention to the prevention of  crimes on this basis. 

Although evil intent is not required for humanitarian intervention to be 
legitimate, it is sometimes relevant to determinations of  legitimacy because 

                                                            
168. Carsten Stahn recently made this point in response to the Obama Administration’s use of 

punitive language in attempting to justify a potential intervention in Syria after that government used 

chemical weapons. See Carsten Stahn, Syria and the Semantics of Intervention, Aggression, and Punishment: On 

‘Red Lines’ and ‘Blurred Lines’, 11 J. INT’L CRIM. JUST. 955, 959–60 (2013) [hereinafter Stahn, Semantics 

of Intervention]. See also Evans, From Humanitarian Intervention, supra note 1, at 717 (“The rationale for 

coercive humanitarian intervention is not punishment for past sins . . . .”); David Luban, War as 

Punishment, 39 PHIL. & PUB. AFF. 299, 304 (“[W]e shall have to accept the possibility of wrongdoing 

without vindication.”). 

169. Evans, From Humanitarian Intervention, supra note 1, at 704–12. 

170. ERIC A. HEINZE, WAGING HUMANITARIAN WAR: THE ETHICS, LAW, AND POLITICS OF 

HUMANITARIAN INTERVENTION 46 (2009). 

171. Id. at 50. 

172. See Robert D. Sloane, The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in 

Bello in the Contemporary Law of War, 34 YALE J. INT’L L. 47, 52 (2009) (explaining that the “dualistic 

axiom” of jus ad bellum and jus in bello “insists that in bello constraints . . . . do not vary based on . . . 

one side’s asserted casus belli”).  



102 VIRGINIA JOURNAL OF INTERNATIONAL LAW [Vol. 55:1 

it predicts the likelihood of  future harm. The fact that harms were 
committed intentionally, especially by people in positions of  social power, 
such as government actors, makes it more likely that additional harms will 
be inflicted in the future.173 The likelihood of  future harm may, in turn, 
warrant a determination that the situation is sufficiently grave to justify 
military intervention even if  the harm already inflicted has not met the just 
cause threshold. However, when the suffering already occurring meets the 
gravity threshold, or when there are reasons other than intent to believe 
that sufficient additional preventable suffering is imminent, humanitarian 
intervention may be morally justified in the absence of  intent. 

The pre-Outcome Document formulations of  RtoP reflect these moral 
norms. The ICISS Report’s “just cause threshold” allowed for military 
intervention not only in cases of  state action — that is, intentional 
conduct — but also of  state inaction, neglect, or collapse.174 Situations of  
state inaction or neglect sometimes involve intent — such as when a state 
has a policy of  failing to protect a population — but inaction can also be 
the result of  misguided resource allocation or incompetence. Likewise, 
state collapse means that no state exists to protect a population, making it 
particularly important and appropriate for the international community to 
do so. By requiring intent, the restriction to international crimes precludes 
military intervention in these cases.  

The debate surrounding the applicability of  RtoP to the situation in 
Burma after cyclone Nargis aptly illustrates the poor fit between RtoP and 
international crimes. In May 2008, Nargis killed between 100,000 and 
200,000 people and caused many more to suffer other serious harms.175 
The government of  Burma, unable to quickly assist the victims, 
nonetheless initially refused outside assistance.176 French Foreign Minister 
Bernard Kouchner invoked RtoP, urging the Security Council to authorize 
military intervention to deliver aid.177 This suggestion immediately met 
with strong criticism, including from RtoP’s most ardent supporters, even 
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177. Badescu & Weiss, supra note 175, at 362. 
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though the ICISS Report’s just cause threshold included  
“environmental catastrophes.”178  

Most of  the arguments that supporters advance against applying RtoP 
to natural disasters are not based on moral norms but rather on alleged 
pragmatism: RtoP supporters simply assert that it is not feasible to extend 
the norm beyond what states accepted in 2005.179 Despite having 
coauthored the ICISS Report, Evans asserts that “we need to be very 
careful, indeed, about even floating the idea of  extending the reach of  the 
‘responsibility to protect’ norm to environmental emergencies.”180 
According to Evans, “these cases are clearly not intended to be subsumed 
under the various descriptions of  mass atrocity crimes that appear in the 
World Summit outcome document and the relevant lead-up reports.”181  

Evans also argues that including natural disasters would render RtoP 
less operationally effective. According to Evans, going beyond 
international crimes would diminish RtoP’s ability to “generat[e] an 
effective, consensual response to extreme, conscience-shocking cases.”182 
He does not explain why the failure to help hundreds of  thousands of  
injured and homeless people is not an “extreme, conscience-shocking 
case.” While Evans notes that RtoP could apply if  it were shown that the 
government actors had the intent to commit crimes against humanity,183 he 
does not explain why such intent should be relevant, apart from the 
Outcome Document’s restriction to international crimes.  

Cristina Badescu and Thomas Weiss likewise argue that despite the 
inclusion of  natural disasters in the ICISS Report, UN officials, including 
the Special Adviser on RtoP, Edward Luck, were right to conclude that 
“Burma was not an [RtoP] situation.”184 They reach this conclusion 
“despite the gravity of  the crisis,” and like Evans, rest it on a purported 
practical need to restrict the norm according to the  
Outcome Document.185  

These discussions of  RtoP’s applicability to the cyclone in Burma 
highlight the absence of  a normative foundation for the limitation to 
international crimes, as well as the need to better define the just cause 
threshold for humanitarian intervention. Perhaps the reluctance to 
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intervene militarily to force the delivery of  aid in Burma was not based on 
the inapplicability of  the norm but on the perception that the situation 
was not grave enough. Perhaps it did not sufficiently “shock the 
conscience of  humanity,” in Walzer’s words, or was not adequately 
“barbaric,” in Luban’s. Would the world have reacted differently if  the 
cyclone had left a million or two million in danger of  imminent death? 
What if  the state had collapsed and intervention would therefore have met 
with little resistance? Should RtoP still not apply because no one 
committed an international crime? No moral norms have been advanced 
to support such a conclusion. Although RtoP is not a legal norm, it may 
eventually become one, and, in the meantime, it will likely continue to help 
frame discussions about the legitimacy of  such intervention. It is therefore 
important that RtoP discourse include situations where intervention would 
be morally legitimate.  

As a legal norm governing humanitarian intervention develops, it may 
be advisable to limit the norm based on practical considerations. But the 
practical considerations RtoP’s advocates cite for maintaining the 
restriction to international crimes are based on the fallacy that such crimes 
provide a high threshold for intervention. Once this fallacy is unveiled, the 
value of  the limitation is greatly reduced. Moreover, its costs include not 
only excluding from RtoP discourse situations that may warrant 
intervention as a moral matter, but also, as explained below, possibly 
impeding nonmilitary forms of  intervention and adversely affecting the 
development of  international criminal law. 

III. BEYOND HUMANITARIAN INTERVENTION: THE OTHER COSTS OF 

LIMITING RTOP TO INTERNATIONAL CRIMES  

The decision at the World Summit to limit RtoP to international crimes, 
and subsequent endorsements of  that decision, have important 
unappreciated consequences both for RtoP’s effectiveness and for that of  
the international criminal law regime. As this Part details, the restriction 
limits RtoP’s effectiveness as a tool of  prevention by requiring a 
determination that international crimes are threatened for RtoP to apply. 
Moreover, the restriction encourages people to think of  international 
crimes exclusively as “atrocities” that require a very large scale of  harm. 
Such a quantitative gravity threshold for all international crimes would 
limit the ability of  international criminal law to serve as a preventive tool. 
Finally, by obscuring the just cause threshold for humanitarian 
intervention, the restriction to international crimes complicates the task of  
determining when intervention amounts to the crime of  aggression. 
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A. Impeding Prevention  

Many advocates of  RtoP agree that its focus should be less on military 
intervention than on preventing people from being harmed by 
encouraging states to (1) fulfill their internal protection responsibilities, (2) 
assist one another in this regard, and (3) intervene when necessary, 
preferably through sanctions and other nonmilitary means.186 The ICISS 
Report asserts that “[p]revention is the single most important dimension 
of  the responsibility to protect.”187 A critical distinction between RtoP and 
the doctrine of  humanitarian intervention is that the latter concerns only 
military intervention, while the former is much more focused on these 
other goals.188  

To enable RtoP to serve this broad preventive function, its supporters 
portray RtoP as encompassing pre-existing legal and moral norms related 
to human rights and human security. For instance, in his post-Outcome 
Document reports on RtoP, Secretary-General Ban Ki-moon takes the 
position that RtoP includes responsibilities related to the whole gamut of  
human rights and human security norms.189 

In limiting all aspects of  RtoP to international crimes, the Outcome 
Document formulation makes it more difficult for RtoP to serve this 
preventive purpose. The Secretary-General justifies the breadth of  RtoP 
by asserting that failing to respect human rights and human security norms 
makes international crimes more likely.190 While this is no doubt true, an 
increased likelihood of  international crimes, presumably compared to 
situations where such crimes are highly unlikely, surely does not justify 
application of  RtoP. If  RtoP is limited to situations involving international 
crimes, such crimes must at least be threatened; that is, there must be some 
significant chance of  such crimes occurring.  
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Determining when a threat of  international crimes exists is a difficult 
task. Although substantial governmental and nongovernmental resources 
are being expended on efforts to predict the likelihood of  future 
international crimes,191 no one claims to be able to do it accurately.192 
Moreover, determining whether particular elements of  international crimes 
are met — such as, for instance, the intent to destroy a group as an 
element of  genocide — is a complicated endeavor that can take time and 
resources.193 The effort required to make such determinations may delay 
applying the label “RtoP situation,” thereby undermining RtoP’s usefulness 
as a tool of  prevention. When states are considering taking collective 
prevention action pursuant to RtoP, the problem of  delay is particularly 
acute because of  the added requirement of  reaching a consensus that 
RtoP applies.  

Additionally, limiting the preventive components of  RtoP to 
international crimes encourages a focus on events in the Global South, 
where most of  the crimes being prosecuted internationally have taken 
place. Focusing RtoP discourse on events in the Global South is likely to 
generate the same sorts of  criticisms that the ICC has incurred for 
prosecuting exclusively cases in Africa.194 That is, some state leaders will 
portray RtoP as a vehicle for oppression.195 If, on the other hand, the 
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preventive aspects of  RtoP also extend to the responsibility of  the United 
States not to engage in systematic torture, and of  Russia and China not to 
imprison large numbers of  political dissidents, it will be seen as a more 
equitable tool of  prevention. 

B. Undermining the International Criminal Law Regime 

Making RtoP contingent on the commission of  international crimes 
threatens to undermine the international criminal law regime in several 
ways. First, as shown above, it encourages people to frame international 
crimes as “atrocity crimes,” a term that implies a high degree of  
quantitative and qualitative gravity. Yet it is not clear that such a high 
gravity threshold is appropriate for international crimes as a general 
matter. The primary purpose of  international criminal law is to prevent 
crimes that concern the international community through the expressive 
and deterrent effects of  punishment. International punishment is 
sometimes appropriate even for crimes that do not affect massive numbers 
of  people. For instance, the ICC is adjudicating a case involving the killing 
of  twelve peacekeepers.196 While the number of  victims may not render 
this an “atrocity” in some peoples’ minds, international prosecution is at 
least arguably appropriate on the grounds that it will help to prevent such 
actions in the future. Likewise, the ICC prosecutor is considering 
prosecuting a coup d’état in Honduras that caused six deaths and two 
instances of  sexual violence.197 Although this is hard to label a “mass” 
atrocity of  the kind that would trigger RtoP, it is arguably an appropriate 
subject of  international prosecution, since all states share an interest in 
preventing coups d’état.  

Furthermore, the threat of  ICC adjudication of  smaller-scale crimes is 
necessary if  the Court is to serve as a deterrent to the commission of  
further crimes in a given situation. It may be appropriate to desist from 
military intervention until a certain quantity of  harm has occurred, but the 
same threshold should not apply to mere prosecution or threat of  
prosecution of  perpetrators. If  the ICC must wait until crimes turn into 
“mass atrocities” to initiate prosecutions, its preventive capacity will be 
seriously undermined. By encouraging people to think of  international 
crimes as “atrocities,” therefore, RtoP may undermine the ability of  the 
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international criminal law regime to achieve both its expressive and 
deterrent functions.198 

Linking intervention to international crimes may also restrict the 
willingness of  states to identify conduct as international crimes, thereby 
impeding the progressive development of  international criminal law. This 
effect has been seen most clearly in the case of  genocide, which entails a 
treaty-based responsibility to prevent.199 States have resisted claims that 
genocide is occurring or threatened for fear that such a conclusion would 
trigger responsibilities under the Genocide Convention.200 Likewise, in 
some cases, states have been reluctant at first to conclude that war crimes 
and crimes against humanity are taking place, for fear this conclusion 
would trigger responsibilities.201 In light of  the importance of  state 
consent to international law, such state resistance can constrain the 
developing definitions of  international crimes. 

Finally, by obscuring the just cause threshold through the implication 
that all international crimes are atrocities warranting humanitarian 
intervention, RtoP complicates the task of  determining when the crime of  
aggression has been committed. In 2010, the state parties to the ICC 
Statute adopted a definition of  aggression that will become prosecutable at 
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the ICC once certain conditions are met.202 Despite the efforts of  some 
states to include in the definition a specific exemption for humanitarian 
intervention,203 the crime of  aggression is simply defined as “an act of  
aggression which, by its character, gravity and scale, constitutes a manifest 
violation of  the Charter of  the United Nations.”204  

The ICC may thus be required to determine whether an act of  
intervention that a state claims was humanitarian was instead an act of  
aggression. Assuming the ICC rejects the view that all military intervention 
not authorized by the Security Council constitutes aggression,205 the Court 
will have to resolve the difference between aggression and humanitarian 
intervention in part by applying the criteria of  “character, gravity and 
scale.”206 In so doing, the ICC will need to know what constitutes just 
cause for humanitarian intervention. By hindering the development of  a 
normatively sound threshold, current RtoP discourse makes it difficult for 
the ICC to determine whether the leaders of  an intervening state are 
criminals or heroes. 

IV. WHAT TO DO ABOUT RTOP? 

The critique above suggests that RtoP should be restructured to (1) 
remove the restriction to international crimes, and (2) better define the 
circumstances in which humanitarian intervention is legitimate. Many RtoP 
supporters will strongly resist these changes on the grounds that the 
consensus reached in the Outcome Document should not be disturbed. 
This Part first describes the outlines of  a more normatively sound RtoP 
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before addressing the concern that reopening the definition in the 
Outcome Document would be a mistake.  

A. Rethinking Just Cause  

As other commentators have argued, in order to be an effective guide to 
decisions about humanitarian intervention, RtoP must be reformed to 
something more akin to the ICISS formulation.207 This means both 
broadening the just cause threshold beyond international crimes and 
elaborating other criteria for intervention such as right intention, 
proportionality, last resort, and reasonable prospects. The Outcome 
Document leaves open the possibility that such criteria will be considered 
when it states that decisions about intervention will be made “on a case-
by-case basis.”208 For RtoP to lend legitimacy to intervention, however, it 
must be rooted in accepted norms that are applied consistently.  

In developing the just cause threshold for humanitarian intervention, 
states should seek to clarify both the quality and quantity of  harm required 
for such intervention to be justified. This Article does not purport to 
provide specific answers to those questions. As the theoretical overview 
above shows, these are complex issues about which there is little 
consensus. Rather, this Article’s message is that masking complexity and 
conflict by referencing international crimes, or even “atrocity crimes,” is 
not the solution.  

Instead, the international community should grapple with the value 
choices at stake. In terms of  quality of  harm, the international community 
must consider whether force should be used to protect people from crimes 
like rape and torture, institutionalized human rights violations spread over 
a long time span, damage to homes or other property, or starvation and 
disease. It must also evaluate when force is appropriate on the grounds 
that a state’s neglect or “failure” is causing extreme suffering. And, as 
uncomfortable as the task may be, the international community must 
examine the problem of  quantity: How many people must be suffering 
badly before force can be used legitimately to stop their suffering? If  little 
harm has occurred but great harm is threatened, how certain must the 
international community be of  that threat before engaging in  
humanitarian intervention? 

I do not mean to suggest that any of  these questions are susceptible to 
clear or definitive answers. Ultimately, the just cause threshold will have to 
be decided according to the multiplicity of  considerations presented in 
each situation. Nonetheless, it is essential for the international community 
to continue to debate these questions rather than simply relying on 
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international crimes to supply the just cause threshold. The more the 
international community is able to clarify these issues, the closer it will be 
to elaborating a useful norm of  humanitarian intervention.  

Rethinking RtoP’s reliance on international crimes as a just cause 
threshold for humanitarian intervention would also clarify that the vast 
majority of  state responsibilities under RtoP are not appropriately limited 
to international crimes. States are not just responsible for the human rights 
and human security of  their populations because ignoring these 
responsibilities might lead to international crimes. Nor are the 
responsibilities of  states to assist one another or to intervene in 
nonforcible ways necessarily associated with the possibility of  international 
crimes. States are responsible for protecting people inside their borders 
because that is the central function of  government.209 They are responsible 
for helping to protect those outside their borders because globalization 
increasingly undermines the relevance of  borders to human security,210 and 
because our common humanity requires that we help one another.211 To be 
effective, the discourse surrounding RtoP must reflect these realities. 

Whatever the just cause threshold for humanitarian intervention, 
therefore, it should not apply to the other forms of  intervention under 
RtoP. With respect to nonmilitary intervention, RtoP should encompass 
the entire range of  human rights and human security norms. Its 
application should be subject only to the dictates of  proportionality. 

B. How Important Is the Outcome Document Consensus?  

Many RtoP supporters assert that the consensus reached in the 
Outcome Document should not be disturbed. That consensus may not be 
perfect, the reasoning goes, but states agreed to it and any effort to change 
it would undermine state support and thus RtoP’s effectiveness. For 
instance, in his 2009 report, Secretary-General Ban Ki-moon asserts that:  

The responsibility to protect applies, until Member States decide 
otherwise, only to the four specified crimes and violations: 
genocide, war crimes, ethnic cleansing and crimes against humanity. 
To try to extend [RtoP] to cover other calamities, such as 
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HIV/AIDS, climate change or the response to natural disasters, 
would undermine the 2005 consensus and stretch the concept 
beyond recognition or operational utility . . . .212  

The Secretary-General does not explain why a broader norm would be 
less recognizable or useful, but his reference to states possibly deciding 
otherwise implies that his concern is based largely on state consent.213 
Similarly, Scheffer argues that “a broader mandate for [RtoP] in the years 
ahead may burden it with so much political controversy and dissent among 
international lawyers that it will collapse as a declared commitment, even 
with respect to atrocity crimes, before it has an opportunity to be  
fully tested.”214 

Arguments such as these rest on the assumptions that RtoP as currently 
formulated enjoys substantial support and, relatedly, that it has 
considerable “operational utility,” in the Secretary-General’s words. These 
are empirical claims that are not borne out by the evidence. 

First, the debates around actual and potential humanitarian 
interventions since the 2005 World Summit do not support the claim that 
RtoP has become an important consideration. RtoP has been credited with 
promoting interventions in Libya and Côte D’Ivoire.215 However, both of  
those interventions were relatively uncontroversial — at least initially — 
because the governments in question were very weak internally and 
enjoyed little external support, including in relevant regional 
organizations.216 It is thus unclear how important RtoP was to the 
decisions to intervene militarily in those cases. 217  

When the world considered military intervention in Syria, on the other 
hand, it was dealing with a stronger government with Russian support. In 
that context, RtoP seems to have had little influence on discussions about 
possible humanitarian intervention. Although Prime Minister David 
Cameron mentioned RtoP in arguing for the legality of  the intervention,218 
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the United Kingdom’s official statements generally relied on the broader 
doctrine of  humanitarian intervention.219 The U.S. government’s 
justifications for intervention omitted mention of  RtoP and appealed 
mainly to a common morality and notions of  self-interest. President 
Obama stated, for instance, that “when, with modest effort and risk, we 
can stop children from being gassed to death and thereby make our own 
children safer over the long run, I believe we should act.”220 Indeed, to the 
extent the United States tried to argue intervention was justified based on 
criminal conduct — the use of  chemical weapons — other states and 
many commentators were unconvinced.221  

UN Secretary-General Ban Ki-moon asserts that RtoP played an 
important role in encouraging nonmilitary intervention in Kenya after 
ethnic violence killed approximately 1,000 people following the 2007 
elections.222 He does not claim, however, that the willingness of  states to 
assist Kenya or its willingness to accept assistance hinged in any way on 
the idea that international crimes were occurring or threatened. Indeed, 
although the ICC is prosecuting senior Kenyan leaders in connection with 
the violence, one ICC Appeals Chamber judge argued in a dissenting 
opinion that the crimes committed do not amount to international 
crimes.223 Moreover, Kenya objects to the prosecutions and is even 
considering withdrawing from the ICC.224 Any link between the 
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intervention and claims concerning international crimes would therefore 
likely have been counterproductive. In sum, the evidence does not support 
the conclusion that RtoP currently plays an important role in decisions 
about humanitarian intervention or that its influence with regard to other 
forms of  intervention is contingent on its connection to  
international crimes.  

Furthermore, the positions states have taken on RtoP since 2005 
indicate that support for the norm in its current form is mixed.225 
According to one author, there has been a “revolt” against RtoP in some 
quarters, particularly since the intervention in Libya and subsequent 
nonintervention in Syria.226 Indeed, since the World Summit, some states 
have even taken the position that they did not intend the Outcome 
Document as an endorsement of  RtoP at all.227  

To the extent states support RtoP, it is not clear that their views are 
strongly contingent on the restriction to international crimes. As already 
noted, the restriction was important to achieving unanimous support for 
the inclusion of  RtoP in the Outcome Document, and some states 
continue to consider the restriction important.228 Others, however, espouse 
a broader norm.229 For instance, the U.K. government takes the position 
that military intervention in the absence of  Security Council authorization 
is permissible when “there is convincing evidence, generally accepted by 
the international community as a whole, of  extreme humanitarian distress on a 
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large scale, requiring immediate and urgent relief.”230 For the United 
Kingdom, therefore, the threshold for humanitarian intervention is one of  
large-scale harm, not necessarily the commission of  international crimes.  

Even assuming some number of  the states that support RtoP would 
object to any definition that is not restricted to international crimes, it is 
not clear that their support is critical to the long-term viability of  RtoP. 
Indeed, a norm can become customary international law despite the 
objections of  some states.231 It is thus impossible to know the effect of  
removing the restriction on state support without greater clarity about 
which states would object and how many.  

Furthermore, to the extent that objections rest on the inaccurate 
perception that the restriction entails a high gravity threshold, such 
objections could presumably be overcome if  the issue is clarified. If  such 
clarification does not take place, the support of  such states may evaporate 
in any event, as the likely expansion of  international criminal law makes 
the poor fit between international crimes and RtoP increasingly evident. 
As states see international courts adjudicating cases involving relatively low 
gravity in terms of  quantity or quality of  harm, they may become less 
convinced of  the appropriateness of  linking RtoP to international crimes. 

Finally, the biggest concern supporters voice about expanding RtoP 
beyond international crimes is that it would exacerbate fears among some 
states in the Global South that RtoP, like the “right” to humanitarian 
intervention, is simply a tool with which powerful states can oppress 
weaker states.232 This Article’s proposal addresses such concerns in two 
ways. First, it demonstrates that the limitation to international crimes does 
not obviate the problem of  pretextual intervention, since international 
crimes are not uniformly exceptionally grave. Second, this Article proposes 
not only to delink RtoP from international crimes, but also to reopen 
discussions about the appropriate just cause threshold for humanitarian 
intervention. Clarifying the just cause threshold, along with the other 
criteria for intervention, should help to assuage concerns about  
pretextual intervention. 

Once RtoP as a whole is dissociated from international crimes, it should 
be fairly uncontroversial to expand the discourse concerning the 
components of  RtoP unrelated to military intervention. With regard to 
states’ internal responsibilities, their responsibilities to assist one another, 
and their responsibilities to intervene nonmilitarily, the broader norms of  
human rights law and human security already apply. Setting aside the just 
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cause threshold for humanitarian intervention, RtoP is largely, in the words 
of  one commentator, “old wine in new bottles.”233 

CONCLUSION 

Developing a viable norm of  humanitarian intervention is one of  the 
international community’s most pressing tasks. Recent debates about 
humanitarian intervention in Libya and Syria, as well as Russia’s invocation 
of  humanitarian intervention to justify aggression in Georgia and 
Ukraine,234 testify to the weakness of  existing norms. Although RtoP has 
successfully reoriented discussions about intervention,235 its limitation to 
international crimes at the 2005 World Summit was a mistake. By making 
RtoP contingent on the commission of  international crimes, states crafted 
a discourse that excludes situations of  unintentional yet catastrophic harm, 
threatens to impede efforts to prevent harm by requiring findings of  actual 
or potential criminal wrongdoing, and may undermine the international 
criminal law regime by encouraging “atrocity” rhetoric and obscuring the 
difference between humanitarian intervention and aggression.  

To ensure that RtoP does not promote — rather than prevent —harm, 
it must be reformulated. The restriction to international crimes should be 
removed so that most aspects of  RtoP apply to the entire gamut of  state 
responsibilities regarding human rights and human security. At the same 
time, the just cause threshold and other criteria for humanitarian 
intervention should be clarified so that RtoP can begin to serve the 
purpose for which it was conceived: encouraging states to engage in 
intervention, including by force, when necessary to protect people from 
serious harm. 

 

                                                            
233. Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?, 101 AM. J. 

INT’L L. 99, 111 (2007) (internal quotation marks omitted).  

234. See Quentin Peel, Russia’s Reversal: Where Next for Humanitarian Intervention?, FIN. TIMES,  

Aug. 22, 2008, http://www.ft.com/intl/cms/s/0/e06e25fc-7076-11dd-b514-

0000779fd18c.html#axzz2wmOnzUo (citing Russian foreign minister as justifying attack on Georgia 

as necessary to protect Russian citizens from genocide and ethnic cleansing); Putin: Intervention in 

Ukraine Would Be “Humanitarian”, B92, Mar. 4, 2014, 

http://www.b92.net/eng/news/world.php?yyyy=2014&mm=03&dd=04&nav_id=89510 (citing 

Russian president as stating that use of force in Ukraine would constitute a “humanitarian action”). 

235. ORFORD, supra note 186, at 22 (“In making the argument that this embrace of the [RtoP] 

concept is an important normative development, I depart from the consensus position that is 

developing in academic literature about the insignificance of the [RtoP] concept.”). 


