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50, and urge, ““It may be hoped that other jurisdictions... will critically examine the
Tribunal’s reasoning before following the same path.”3* The current cases

necessitate that critical examination.3>

E. Concluding observations

22.

23.

The position of the Amici complies with the principles of interpretation, including
strict construction. There are two common “ordinary meanings” for “civilian”: (1) as
an antonym for combatants (who may be attacked), and (2) persons not serving in
armed forces. Both meanings have been invoked in jurisprudence. The principle of
strict construction is pertinent only once other canons of construction are exhausted.
Strong reasons militate against the narrower reading. The narrower reading is
inconsistent with the broader jurisprudence, and with the rationale for the “civilian”
restriction. It would also have problematic effects. It would mean that
systematically torturing and killing thousands of prisoners of war would not
constitute a crime against humanity. It would mean that one could kill members of
one’s own army on a widespread or systematic basis, and doing so would constitute
neither a war crime nor a crime against humanity. Persons do not lose the protection
of crimes against humanity by virtue of their occupation. The “legitimate target”

approach reflects the person’s actual situation in the context of the crimes.

The arguments here apply to the time period 1975-79, as the Amici submit that
“civilian population” in crimes against humanity has always been based on the
principle of distinction. The Amici urge fidelity to the original jurisprudence and the

underlying rationale for the “civilian” limitation, ie to exclude lawful attacks on
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legitimate targets.

34 Cryer et al, p. 242.

35 In Bemba, an ICC Trial Chamber echoed Blaskic and Martic, but the issues discussed here did not arise
in that case and were not scrutinized. The decision listed relevant “factors”, which actually conform to the
“legitimate target” view. Commendably, the Chamber added, “considering the purpose of Article 7, it is the
Chamber’s view that the notion must be construed in a manner which does not exclude other protected
persons.” That point arose when discussing victims of such crimes, but the same consideration applies to
the scope of crimes against humanity. Bemba, ICC Doc. ICC-01/05-01/08-3343 21.03.2016, Paras 152-56.
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