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INTRODUCTION

The Internet is a vast computer network that allows users to communicate with each
other online. Users can communicate via e-mail or online discussion groups in chat
rooms, search or access information on the World Wide Web ("Web") and create
permanent online sites on the Web. Commercial, educational and political possibili-
ties abound on the Internet:

Various consumer goods ranging from flowers to sporting goods can also be purchased
by typing in an order and a credit card number. In the field of education, institutions are
researching, publishing, advertising, and distributing papers, manuscripts, and documents
on-line. In the political realm, interest groups are touting their political agendas while
criticizing their counterparts by establishing electronic "town halls" on the Internet.'

The Internet is growing at an astronomical rate of ten to fifteen percent per month,2

and industry experts predict that the number of users will increase to forty to a
hundred million by the year 2000.'

In an age of mass media and an increasingly fragmented society, the Internet allows
individuals to access diverse information and participate in online communities. As
a result, many cyberspace pioneers have touted the Internet's potential for sponsoring
free speech and wide-ranging public discussion.4 With increasing concentration of
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private online companies such as America Online and Prodigy, however, private
censorship and the costs of access to the Internet might increase. If such unregulated
private companies come to control the Internet by market domination, cyberspace,
similar to other mass media, will become a marketplace for mainstream ideology. This
note is primarily concerned with constructing a legal methodology that promotes a
diverse Internet - whether it involves invalidating governmental regulations of
speech or discouraging private online carriers from censoring speech.

The rapid growth of the Internet has recently raised questions about garnering First
Amendment protection that would maximize the free exchange of ideas and promote
the expression of diverse viewpoints. Courts should be wary, however, of blindly
applying existing First Amendment doctrine to the Internet, in light of the historical
use of the amendment to reinforce the power of large media corporations that control
mass media.5

While the First Amendment purportedly provides every citizen with the right to
speak freely and promote ideas without governmental intrusion, the reality is that
mass media dominates the greater portion of communication in American society.6

Individual citizens no longer participate in wide-ranging public discussion in their
local communities, nor do they have the ability to communicate with a broader
audience because access to traditional mass-communication technology is prohibi-
tively expensive.7 Furthermore, most mass communication is controlled by specialized
media corporations that largely address normative interests.'

Large media corporations account for over half the output of newspapers,
magazines, broadcasting, books, and movies, despite the large overall number of
media organizations.9 In addition, the gradual integration of media companies into the
market system has engendered close ties with the corporate community because of
new financial relationships.'" The size, ownership, and profit orientation of these
media corporations act as a filter on public information. " While such media
corporations do not necessarily produce information from one singular perspective,

5. Burt Neubome, Pushing Free Speech Too Far, N.Y. TIMES, Jul. 15, 1996 at A13. Neuborne
argues that governmental regulations that promote alternative viewpoints should not be considered
violations of the First Amendment.

6. Jonathan Weinberg, Broadcasting and Speech, 81 CALL REv. 1101, 1151 (1993).
7. Id. at 1149-50 (citing AJ. LIEBLING, THE PRESS 32 (1975)).
8. See EDWARD S. HERMAN AND NoAM CHOMSKY, MANUFACrURING CONSENT: THE POLITICAL

ECONOMY OF THE MASS MEDA 300 (1988). The authors' discussion of normative interests is primarily
political. For example, they discuss the mainstream ideology against communism which manifested itself
in favorable coverage of American involvement in Nicaragua in the 1980's.

Other authors have written on the effect of advertising on the content of mass media.
Advertisers target and shape the mainstream nature of mass media. See C. EDWIN BAKER, ADVERTISING
AND A DEMOCRATIC PRESS 71 (1994); JANNETrE L DATES, HALF A LOA. THE ADVERTISING INDUSTRY,
IN SPmr IMAGE: AFRIcAN AMERICANS IN THE MASS MEDIA 461 (Jannette L Dates & William Barlow, eds.,
1990).

9. HERMAN & CHOMSKY, supra note 8, at 4.
10. Id. at 9-11. Significant financial relationships for media corporations include financial

transactions with banks and responsiveness to institutional investors.
11. Size, ownership, and profit-orientation of media corporations comprise only one "filter" of mass

media. Herman and Chomsky posit other "filters," such as advertising and media reliance on information
from government and businesses. See id. at 2.
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the views presented largely fail to challenge the fundamental political and economic
organization of a market-oriented system. 12

One commentator noted that such institutional concentration of media power has
created a new type of actor in the First Amendment arena that is neither individual
nor state, but some combination of the two. 3 The conflation of these two identities
has created a situation in which the government is no longer the primary oppressor
of free speech.' 4 Instead, corporations censor the content of mass media. For example,
CBS corporation is an actor that is both public and private because it can regulate its
own content like an agency of government and also get First Amendment protection
to keep such practices free from government intervention." In recent history, the
Supreme Court has disfavored regulation of speech, even if such regulation increased
the dissemination of viewpoints but bridled the power of private media corporations. 6

In one case, the Court invalidated a print media right-to-reply statute and blocked
attempts to place ceilings on political campaign spending.' In general, regulations
designed to favor broad discourse were struck down by the Court in the name of the
First Amendment because they interfered with the operation of capitalism and private
actions. Therefore, governmental restrictions of institutions that protect and open
public discussion need to be reconsidered in light of First Amendment jurisprudence.

Considering that the spread of mass media technology has historically prompted the
courts to invoke the First Amendment to reinforce the freedom of media corporations,
how can a similar phenomenon be avoided in the area of the Internet? While the
Internet medium is an entirely different mode of dissemination from other mass media
because it lacks the profit-orientation and private control, it is of the utmost
significance to fashion an appropriate legal regime that will preserve the existing
wide-ranging online discussion.

In this Note, I will argue that legal issues relating to the Internet, particularly First
Amendment protection, should be considered in terms of the medium's democratizing
value. These democratizing values should encompass principles identified with
personal autonomy, individual participation, and genuine deliberation - and are
elucidated by one author as follows:

[A] large point of the [American constitutional system] is to ensure discussion and debate
among people who are genuinely different in their perspectives and position, in the

12. CHARLES E. LINDBLOM, POLiCS AND MARKETS: THE WORLD'S POLITICAL-ECONOMIC
SYsmMS 210 (1977). But see HERMAN & CHOMSKY, supra note 8, at xii. Herman and Chomsky
acknowledge some significant structural changes with the potential for broader access and dissemination
of information, including cable public access channels, local nonprofit radio and television stations, and
traditional community and workplace activism. Weinberg, supra note 6, at 1151 n.227, also concedes that
the media occasionally has the ability to oppose entrenched power holders because of the liberty given to
individual reporters.

13. Owen Fiss, Free Speech and Social Structure, 71 IOWA L REv. 1405, 1414 (1986).
14. Id. at 1414-1415.
15. Id. at 1410-1411.
16. Neuborne, supra note 5 at A1 3.
17. Id.; Fiss, supra note 13, at 1407. See Miami Herald Publishing Co. v. Tomillo, 418 U.S. 241

(1974) (statute would require publishers to publish an editorial reply from political candidates); Colo.
Republican Fed. Campaign Comm. v. Fed. Election Comm'n, 116 S. Ct. 2309 (1996).
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interest of creating a process through which reform will encourage the emergence of
general truths. A distinctive feature of American republicanism is extraordinary hospitality
toward disagreement and heterogeneity, rather than fear of it."

The individual voicing of viewpoints on the Internet is akin to this republican model
of participatory, democratic government. Given the minimal weight that such
deliberative democratic values play in current First Amendment jurisprudence, and
the possibility for marketplace concentrations of power in cyberspace, the ultimate
preservation of user autonomy and free speech on the Internet are crucial to the goal
of maintaining a full participatory forum. 9

In this Note, I will examine the ways in which democratizing values can play a
significant role in legal issues relating to the Internet. Given the growth of the Internet
medium and the participatory nature of the technology, I will argue that legal
jurisprudence for the Internet must be fashioned to incorporate First Amendment
values in ways that promote democratization, both to invalidate statutes that encroach
on free speech and to uphold regulations of the Internet that seek to maintain an open
and fair cyberspace.

In order to establish my argument, Part I will examine the Reno v. American Civil
Liberties Union ("ACLU") decision and the significance of democratizing values to
the Court's First Amendment analysis of the Communications Decency Act (CDA).20
The Court invalidated the statute because it was unconstitutionally overbroad and
could potentially affect the diversity that characterizes the current Internet. Part 11 will
examine other Internet cases and the legal treatment of commercial providers in
cyberspace. Decisions in this context have generally set forth legal regulations that
promote the protection of users' speech from private censorship. Part II will examine
the Internet cases under the marketplace and public deliberation models - the two
prevailing strains of First Amendment thought. Part III will also explore various
modes of First Amendment analysis and non-legal solutions that can be invoked to
support the democratic nature of the Internet.

1. RENO v. ACLU: WEAVING SOCIAL VALUATIONS INTO FIRST
AMENDMENT ANALYSIS

The ACLU case was brought as a challenge to the CDA, which constitutes Title V
of the Telecommunications Act of 1996.21 The action was brought by nineteen

18. See CAss R. SUNsTiN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH 241-2 (1993).
19. The potential for marketplace concentration of power by private carriers on the Internet will be

discussed subsequently in Sections I & IL
20. 117 S. Ct. 2329(1997), aff g, 929 F. Supp. 824 (E.D. Pa. 1996). The U.S. Government directly

appealed the district court decision under the special review provisions of the CDA. Before the district
court decision, the case was consolidated with a similar action brought by the American Library
Association (AIA). ALA v. United States Dep't of Justice, Civil Action No. 96-1458 (E.D. Pa.
consolidated on Feb. 27, 1996).

21. Signed into law by President Clinton on February 8, 1996. Telecommunications Act of 1996,
Pub. L No. 104-104, § 502, 110 Stat. 56, 133-35. The statute provided that district court proceedings
would be held before a three-judge district court, and that the decision on appeal from the trial court would
be directly reviewed by the Supreme Court.
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organizations that post material on the Internet, varying from nonprofit groups such
as the Critical Path AIDS Project, which offers vital information about AIDS and
HIV, to a private publisher called WildCat Press, which specializes in gay and lesbian
literature.' The plaintiffs specifically challenged two provisions of the Act: 47 U.S.C.
§§ 223(a) and 223(d). 23 Both provisions criminalize speech posted on the Internet that
is both accessible to minors and has obscene, indecent, or patently offensive
content.' The three-judge district court granted the plaintiffs a preliminary injunction
on the basis that the statute violated the First Amendment, and the decision was
affirmed by the Supreme Court.25

First, the Court discussed the findings from the evidentiary hearings and Findings
of Fact ("findings") made by the lower court that were the underpinnings of the
Court's legal analysis and understanding of the Intemet.' Notably, the Court
emphasized the decentralized nature of the Internet. It remarked that the computer
networks which comprise the Internet engage tens of thousands of users in
conversations on a huge range of subjects - as diverse as human thought.'
Furthermore, it recognized that the Internet is not an institution with a centralized
administrative system, because no single entity could control all the information
conveyed on the Intemet.' Finally, the Court noted that accessibility is rapidly
expanding - individual users can access information and actively participate in
online discussion through an increasing number of educational and commercial

22. See Pls.' Mem., supra note 2, at 2-3 for a brief description of the plaintiffs.
23. Section 223(aX1)(B) provides in part that any person in interstate or foreign communications

who, "by means of a telecommunications device," (5) "knowingly makes, creates or solicits" and "initiates
the transmission" of any material "which is obscene or indecent, knowing that the recipient of the
communication is under 18 years of age," "shall be fined under Title 18, or imprisoned."

Section 223(d)(1) makes it a crime to use an "interactive computer service" (6) to "send" or
"display in a manner available" to a person under age 18, "any comment, request, suggestion, proposal,
image, or other communication that, in context, depicts or describes, in terms patently offensive as
measured by contemporary community standards, sexual or excretory activities or organs, regardless of
whether the user of such service placed the call or initiated the communication."

Section 223(aX2) and Section 223(d)(2) make it a crime for anyone to communicate or permit
communication as proscribed by §§ 223(a)(l)(B) and 223(d)(1).

24. Appellees did not challenge: (1) the government's right to investigate and prosecute the
obscenity or child pornography activities prohibited by the CDA; or, (2) the statute which covers obscenity
and child pornography which was enacted prior to the CDA. See 18 U.S.C. §§ 1464-65 and § 2251. See
also Reno, 117 S. Ct. at 2331, 2348 n.44.

25. ACLU, 929 F. Supp. at 849; Reno, 117 S. Ct. at 2334. There is another case in which the CDA
was challenged, Shea v. Reno, 930 F. Supp. 916 (S.D.N.Y. 1996), affd, 117 S. Ct. 2501 (1997). The
district court held the statute unconstitutional on the basis that it was overbroad because it reached
communications permitted between adults. For the purposes of this note, however, the lower court decision
had little comment on the more general effects of the CDA on narrowing the discussion on the Internet.

26. See ACLU, 929 F. Supp. at 830-848.
27. Reno, 117 S. CL at 2335.
28. id. at 2336.
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institutions.' This characterization of online participation is used throughout the
Court's opinion to justify its legal analysis.

The Internet as a technology that requires the active participation of the user is
significant to the Court's affirmation of the lower court's decision to subject the CDA
to strict scrutiny review used in the print media and telephone communications
context? Regulations of "invasive" media have been reviewed with less exacting
judicial scrutiny." The less strict standard of review used in the broadcast context was
rejected by the Court because, unlike the Intemet, broadcast is invasive to the home.32

The Court emphasized the interactive role of the Internet user, and found that the
deliberate retrieval of information on the Internet was distinguished from the passive
reception of broadcast communications." The Court affirmed the lower court's
application of the strict scrutiny standard used in a recent telephone communications
case by analogizing the placing of a telephone call with Internet use. 4

The lower court's decision to generate findings is significant because it was the
basis for determining an applicable standard of review in the context of First
Amendment jurisprudence. Both the Supreme Court and the lower court were correct
in using Sable Communications as an analogy because the factors which distinguish
between telephone and broadcast communications largely parallel those between the
Internet and broadcast

The context of dial-in services, where a caller seeks and is willing to pay for the
communication, is manifestly different from a situation in which a listener does not want
the received message. Placing a telephone call is not the same as turning on a radio and
being taken by surprise by an indecent message.35

Likewise, with the Internet, the user must actively search for online information or
seek to participate in discussion groups.

29. Id. at 2334. However, it is also clear that while accessibility is growing, such technology is
currently inaccessible for part of the population because of costs and unfamiliarity with computer
technology.

The FCC, in January 1997, began to accept comment regarding proposals to levy access fees
on Internet service providers. If telephone companies charge such fees to private carriers, the relatively
cheap price of Internet access could rise. See Dickinson, supra note 3, at 1.

30. Id. at 2343-44; ACLU, 929 F. Supp. at 851-52. The Court affirmed the lower court's decision
to apply strict scrutiny, which would require the CDA to be upheld only if it is necessary for achieving a
compelling interest (i.e., the regulation is narrowly tailored to effectuate that interest).

31. Reno, 117 S. Ct. at 2343; ACLU, 929 F. Supp. at 875 (Dalzell, J., supporting opinion). For
example, regulations of mail are reviewed with lower scrutiny because the medium is seen as intrusive to
the home. FCC v. Pacifica, 438 U.S. 726,748-9 (1978) (radio broadcast can intrude on the privacy of the
home without prior warning as to program content).

32. Reno, 117 S. CL at 2343; ACLU. 929 F. Supp. at 875 (Dalzell, J., supporting opinion)
(broadcast is uniquely pervasive and accessible to children, even those too young to read).

33. Reno, 117 S. Ct. at 2336, 2343.
34. d at 2343-44; ACLU, 929 F. Supp. at 851-52 (citing Sable Communications of California v.

FCC, 492 U.S. 115, 128 (1989)). See also Shea, 930 F. Supp. at 939-40 where the district court came to
a similar conclusion by choosing to subject the CDA to strict scrutiny review by analogizing to Sable
Communications.

35. Sable Communications, 492 U.S. at 127.
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Furthermore, by fashioning its legal analysis based on an understanding of the
technology, the Court confirms and expands the legal doctrine of differential
treatment of mass media.' For instance, courts have similarly justified reviewing
governmental licensing regulations for broadcasting with less scrutiny because of the
scarcity of the medium (i.e., limited number of frequencies for broadcast channels).3 7

The use of broadcast scarcity or pervasiveness of media as justification for
establishing varying scrutiny standards under the First Amendment is often criticized
on the grounds that all media has substantive commonalties, and therefore,
differential treatment for so-called "different" media is an artifice for government
content-based regulation.3s However, such an argument fails to consider that judicial
scrutiny should be responsive to the specific technology because dissemination and
substantive content are not the same for all media. The differences in substantive
content between the Intemet and television result from the physical differences
between technologies. Internet users have relatively unencumbered access to
cyberspace, while broadcast frequencies are scarce and expensive, resulting in
differences in the breadth and kind of information available on each medium. The
doctrine of differentiation among media is important for legal issues surrounding the
Internet because such technological differences are incorporated into First Amend-
ment analysis, thus allowing a court to use its knowledge of the Internet to determine
whether regulations unconstitutionally inhibit operation of the Internet.

In evaluating whether the CDA violated the First Amendment, the Court examined
the extent to which the statute was overbroad and reached protected speech. In
particular, the Court argued that communications from politically under-represented
groups with significant social value would fall under the sweep of the statute3 9 As an
example, the Court cited the lower court's discussion of Web sites of groups such as
Stop Prisoner Rape or Critical Path AIDS Project that may be crucial for certain older
minors but would be excluded from the Internet by the CDA.' The design of the
CDA was certainly overbroad, as other analogous indecency statutes that have
previously been held valid have exempted material of social value by applying the
prohibition to commercial material "utterly without redeeming social value."' The

36. Reno, 117 S. CL at 2343; ACLU, 929 F. Supp. at 873 (Dalzell, J., supporting opinion). The
Supreme Court has expressed the view that differential treatment of mass media is established First
Amendment doctrine, "the moving picture screen, the radio, the newspaper, the handbill, the sound truck
and the street corner orator have differing natures, values, abuses and dangers. Each...is a law unto itself."
Kovacs v. Cooper, 336 U.S. 77,97 (1949) (Jackson, J., concurring).

37. See, e.g., ACLU, 929 F. Supp. at 873 (citing Turner Broadcasting Sys. Inc., v. FCC, 512 U.S.
622, 636 (1994) (The justification for our distinct approach to broadcast regulation rests upon the unique
physical limitations of the broadcast medium")).

38. See, e.g., JONATHAN W. EMORD, FREEDOM TECHNOLOGY AND FnRT AMENDMENT 279,282-85
(1991). The author has specifically argued against the scarcity rationale for according less strict scrutiny
to broadcast regulation: "there simply exists no true scarcity of outlets for mass communication. Means
... have always existed alongside radio and television, including books, magazines, newspapers and motion
pictures." I believe Emord's argument fails to recognize that one form of dissemination does not simply
replace another because each medium has a unique presence and reach.

39. Reno, 117 S. CL at 2347-48.
40. Id. at 2337 n.23 (quoting ACLU, 929 F. Supp. at 847).
41. ld at 2341. See Ginsberg v. New York, 390 U.S. 629 (1968) (New York statute that prohibited

the sale of adult magazines to minors did not violate the Frst Amendment).
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Court was concerned that the wide variation in community standards of indecency
and patent offensiveness across the United States would result in reducing online
discussion to the standard of the most conservative conmmunity.42

In addition, the Court rejected the Government's argument that the breadth of the
CDA was qualified by the affirmative defenses in the statute. The affirmative
defenses in § 223(e)(5) cover those who take good faith, reasonable, effective and
appropriate actions to restrict access by minors or restrict access to minors by
requiring certain designated forms of age proof.43 Instead, the Court found that the
overbreadth of the law would harm the mass participatory and decentralized nature
of the Internet because such requirements of age verification technology would make
the use of Internet technology impossible for smaller and less profitable organiza-
tions." The Court quoted the lower court: "as a practical matter... it would be
prohibitively expensive for non-commercial - as well as some commercial -

speakers who have Web sites to verify that their users are adults."4 Furthermore,
while the court was more sympathetic to the interest in regulating purveyors of
commercial pornography, the court questioned the resulting criminalization of speech
by many other commercial and non-commercial providers.'

Finally, the Court concluded that the CDA was overbroad because it had no
provision that allowed parents to consent to their child's use of restricted materials
- instead the CDA implemented a total ban.' The lower court's finding that parental
control software exists compelled the Court to decide that the CDA ban reached too
far."

This finding of unconstitutional overbreadth and its negative effect on the
participation of Internet users is significant because the Court demonstrated its
sensitivity to preserving an Internet with low barriers to entry - a feature which is
crucial to the highly accessible nature of the Internet. However, the Court's concern
for the maintenance of diversity of viewpoint on the Internet (by citing such political
"fringe" groups as Stop Prisoner Rape and Critical Path AIDS Project) might be seen
to conflict with First Amendment analysis of governmental regulations, which

42. Id. at 2347-48.
43. Id. at 2339. § 223(e)(5) states: "It is a defense to a prosecution under subsection (a)(1)(B) or

(d) of this section, or under subsection (a)(2) of this section with respect to the use of a facility for an
activity under subsection (a)(1)(B) of this section that a person -

(A) has taken, in good faith, reasonable, effective, and appropriate actions under the
circumstances to restrict or prevent access by minors to a communication specified in such subsections,
which may involve any appropriate measures to restrict minors from such communications, including any
method which is feasible under available technology; or

(B) has restricted access to such communication by requiring use of a verified credit card, debit
account, adult access code, or adult personal identification number."

44. Id. at 2347.
45. Id. at 2347 (citing ACLU, 929 F. Supp. at 845-48).
46. Id. at 2349. Two of the lower court judges held that the CDA was also unconstitutionally vague

because of the lack of clear standards set forth by the criminalizing provisions of the statute. The Supreme
Court, however, held that it would not reach the vagueness issue under the Fifth Amendment. Id. at 2344.

47. Id. at 2331, 2341. A New York statute, for example, allowed for parents to bypass the statute's
prohibition on pornography by allowing parents to purchase restricted materials for their children. See
Ginsberg, 390 U.S. 629 (1968).

48. Reno, 117 S. Ct. at 2332-33.
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dictates blindness towards the content of speech. For example, one commentator
argued that this selective approach is result-oriented, "condoning" rather than
repudiating content-based regulation of communication.49 While the Court's approach
is admittedly result-oriented, the result it seeks is arguably the sustenance of a
particular kind of environment rather than the favoritism of particular values." The
examples of non-profit groups identified by the Court exemplify the diversity of
viewpoints available on the Internet. These organizations are usually not well
represented in public discussion because they lack economic power, and therefore,
the Court recognizes an important link between low economic barriers to entry and
diversity of viewpoints. By invalidating the CDA on a "diversity" rationale, the Court
sought to sustain an Internet that continues to sponsor diverse discussion."'

As part of the lower court opinion, a supporting opinion written by Judge Dalzell
stressed the importance of scrutinizing efforts to regulate speech on the Internet that
run contrary to the free speech ideals of the First Amendment.52 Judge Dalzell
emphasized the democratizing nature of the Internet made possible by the low barriers
to entry for users, which create a relative parity among speakers. 3 Furthermore, he
noted that the CDA would necessarily diminish the diversity of online content: "the
Internet would ultimately come to mirror broadcasting and print, with messages
tailored to a mainstream society from speakers who could be sure that their message
was likely decent in every community in the country."' Judge Dalzell concluded that
the Internet deserves the broadest possible protection from government-imposed
content-based regulation. By recognizing the status of broad-based discussion in the
American political system and cultural life, the Internet is comparatively democratiz-
ing because it sponsors "the most participatory marketplace of mass speech that this
country... has yet seen."55

Dalzell's opinion is important because it highlights the Internet's potential in
sponsoring full participation by the community and that raising the costs to Internet
access weighs heavily against any asserted benefit of governmental regulation.
Indeed, it is standard First Amendment practice to reject content-based restrictions
such as the CDA if they suppress constitutionally protected speech without sufficient
justification. However, this supporting opinion by the lower court is noteworthy

49. EMoRD, supra note 38, at 127.
50. Id. at 129. The author disfavors this result-oriented analysis and would attempt to prevent all

efforts of governmental regulation and "rely on the private sphere as a self-correcting mechanism."
However, this viewpoint ignores that the government is no longer the primary censor of speech. See Fiss,
supra note 13.

51. Two justices held that the CDA was unconstitutional because it interferes with the First
Amendment right of adults. Reno, 117 S. Ct. at 2356-57 (O'Connor, J., concurring in part and dissenting
in part). O'Connor's opinion disagreed with the majority's reasoning that the statute was interfering with
the First Amendment rights of minors. There was also no discussion of the effects of the CDA on the
diverse or decentralized nature of the Internet.

52. See Reno, 117 S. Ct. at 2340.
53. ACLU, 929 F. Supp. at 878-79 (Dalzell, J., supporting opinion).
54. Id. at 878. Judge Dazell recognizes that economic realities limit the number of speakers in

other mass media and notes that the Supreme Court has resisted governmental efforts to alleviate these
market dysfunctions, as with its decision in Miami Herald Publishing Co. v. Tomillo, 418 U.S. 241 (1974).

55. ACLU, 929 F. Supp. at 881.
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because it emphasized a broader point than the effect of the CDA on constitutional
speech - namely, the effect of the CDA on the current Internet market. As
mentioned earlier, economic accessibility is closely intertwined with the availability
of diverse information on the Internet. The examination of market dysfunction,
therefore, is important because it directly corresponds to the suppression or
manipulation of public discussion because the structure of the market of speech
affects an individual's ability to be heard.

The goal of keeping an open and economically accessible environment for users
should be incorporated into legal jurisprudence, particularly in garnering First
Amendment protection for the Internet. The Court's holding that the decentralized
nature of the Internet sponsors diverse discussion is of significant legal interest for
determining whether the regulation was necessary for achieving a compelling
government interest.' Indeed, the implication is that if a regulation hindered the
democratizing value of the Internet it would likely be overbroad under a strict scrutiny
analysis used by the Court.57 Such a test would surely comport with democratizing
values of the First Amendment in overturning a government regulation that stifled full
participation."

At least eleven other states have passed legislation that regulates the online content
of cyberspace.' Georgia has enacted a statute, O.C.G.A. § 16-9-93.1 (1996), which
restricts the right to communicate over the Internet anonymously or by using
pseudonyms. The state argued that the statute was enacted to prevent fraudulent
transmissions. However, a group of fourteen plaintiffs challenged the constitutionality
of the statute.' The court held the statute unconstitutional, finding that the statute was
vague and overbroad under the First Amendment.6' The court's decision that the
statute was vague was made out of concern that there might be selective enforcement
against those who use pseudonyms or communicate anonymously when engaging in

56. The Court's conclusion was largely supported by the lower court's findings. Reno, 117 S. Ct.
at 2334-37.

57. The Court implied that any regulations that affected the mass participatory nature or excluded
marginal groups by raising costs to entry would be found to be unacceptable. Id. at 2347.

58. See Branscomb, supra note 4, at 1639.
59. See generally ACLU, The Threat of State Censorship Bills (visited Aug. 1, 1997)

<http://www.aclu.org/issues/cyber/censor/stbilsihml> for a list of states that have passed or have pending
legislation. These bills regulate different kinds of conduct on the Internet, including: materials deemed
indecent or harmful to minors; information related to terrorist acts; sexual solicitation of a minor, and,
online transmission of child pornography.

In Virginia, for example, a complaint was filed on May 8. 1997 in the Eastern District of
Virginia, against a statute which bans state employees from viewing "sexually explicit content," Va. Code
§§ 2.1-804-806 (1997). State employees who wish to download such images must ask approval from
agency heads, and such requests for approval are accessible to the public. The plaintiffs are six professors
of state colleges or universities who challenge the statute under the First Amendment because sexually
explicit materials are an integral part of higher education in a variety of disciplines
<http://www.aclu.org/news/n050897b.html>.

60. American Civil Liberties Union of Georgia v. Miller, No. 1:96-cv-2475-MHS, slip op. (N.D.
Ga. Jun. 20, 1997). See ACLU, ACLU in the Courts: ACLU of Georgia v. Miller Decision (visited Aug.
4, 1997) <http://www.aclu.org/courttaclugavmiller.htnl>.

61. Id.
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conversation that might express minority viewpoints.62 As in the ACLU decision, the
district court in this case properly attained First Amendment protection for the
preservation of wide-ranging discussion on the Internet.6a

The more difficult question left unanswered is one that may become an issue for
cyberspace in the future: imagine government regulations that are enacted to promote
democratizing values by regulating market dysfunction." Would these regulations
survive examination under the substantial relationship test? Indeed, the same analysis
could be used to assess government regulations enacted to cure market dysfunction
often created by economic and political power' that determines what speech is
disseminated and heard. While any regulations affecting the Internet would likely be
subject to strict scrutiny,66 a truly content-neutral regulation that alleviated market
dysfunction would be sufficiently tailored to pass the test because it would fulfill a
compelling government interest in promoting democratizing interests. 67 Therefore,
any future government regulations that attempt to maintain an equitable Internet
market should be examined under the same mode of analysis that considers
maintaining the democratic nature of the Internet, rather than abstract free market
concerns disfavoring the regulation of markets.' Ultimately, in considering legal
review of any kind of governmental regulation for the Internet, the question becomes
whether respect for the inalienable values of freedom of expression and choice, and

62. Id.
63. Recently, a New York Statute that was largely modeled after the CDA, New York Penal Law

§ 235.21(3) (1996), was enjoined. In the decision, American Library Association v. Pataki, the district
court declined to reach the First Amendment issue. Instead, the district court enjoined the state statute
because it found that it violated the commerce clause. The court found that the statute violated the
commerce clause because: (1) it is an unconstitutional regulation of conduct outside of New York; (2) its
burdens on interstate commerce do not exceed its benefits in state; and, (3) regulation of the Internet should
be national, rather than, a local issue. The fact that the decision enjoins the statute on the basis of the
interstate commerce issue suggests an alternative means by which to challenge state statutes that regulate
online discussion. See ALA v. Pataki, No. 97 Civ. 0222, slip op. (S.D.N.Y. Jun. 20, 1997). See ACLU,
ACLU in the Courts: ALA v. Pataki Decision (visited Aug. 4, 1997)
<http://www.aclu.org/courttnycdadec.html>.

64. The reference to market dysfunction is derived from earlier discussions of the inequities in other
speech markets. See generally, HERMAN & CHOMSKY, supra note 8.

65. Weinberg, supra note 6, at 1151.
66. Under the Court's "invasiveness of media" rationale, Internet regulations would be subject to

strict scrutiny. However, if Internet technology changes in its physical nature or modes of dissemination,
scrutiny standards could change. For example, while licensing regulations for broadcast have been
subjected to lower scrutiny because of scarcity rationales, the technological advance of cable channels are
subject to strict scrutiny because they lack the same limited resource problem. See Turner Broadcasting
System, 114 S. Ct. at 2451-52.

67. Alexander Meiklejohn implies that the achievement of free speech is more significant than no
regulations of speech: "[tihat [the First] amendment, then, we may take it for granted, does not forbid the
abridging of speech. But, at the same time, it does forbid the abridging of the freedom of speech."
ALEXANDER MIKnuEaoHN, FREE SPEECH AND rrs RELAtiON TO SELF-GOVERNMENT 19 (1948).

68. A failure to address the effect of regulations on the democracy of speech can be found in the
Internet discussion. One proposal for determining the best solution for regulating obscenity was set forth
as a cost-benefit analysis between having the government, private servers or individuals censor the
material. This analysis determines that product-specific technology is the cheapest. However, legal analysis
that exalts such economic efficiency over evaluating other goals could effectively undermine the current
character of Internet technology. Marchant, supra note 1, at 500-1.
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distributive justice concerns of wide access to such rights, should be the basis for
evaluation.' While there is a potential problem in giving judges of varying political
philosophies this discretion, in the Internet context, the nature of the technology
seems to mandate an examination of the effect of governmental regulations on users'
accessibility to diverse information. The dichotomy between a laissez-faire model and
a state-control model is misleading as both systems could be crucial to preserving
existing diversity and wide access to the Internet.7' As an example, the current
Internet environment operates as a laissez-faire market and successfully achieves
diversity online. It can, however, be envisioned that future regulations might be
needed to preserve this well-functioning market. Indeed, accepting a theory of legal
jurisprudence that supports remedying pre-existing social inequalities is necessary but
will be difficult since pre-existing social inequalities have not been popularly
addressed by court action.71

Nevertheless, democratizing values of the Internet should be significant to the legal
discussion because such values are a foundation of our society. The legal choices
confronting courts are explained by Laurence Tribe as follows:

In making such choices, we reaffirm and create, select and shape, the values and truths we
hold sacred. Such decisions determine much about how we define our society and specify
much about what we stand for and what sort of country we wish to become.. .. mhe
constitutional decisions of courts... serve not merely to implement "'given' systems of
acknowledged values, but also to define and reshape the values" - indeed, the very
identity - of the nation.72

Without social consensus, creating a methodology to determine values and truths our
society holds as sacred in the free speech context might not seem achievable. In the
context of First Amendment jurisprudence, the goals of wide-ranging public debate
comports with this country's history of republican self-government.73 Therefore,
fashioning legal jurisprudence to comport with democratizing ideals can have an
instrumental effect on the operation of public discourse in this society.

69. Recent criticism has been directed at legal decision making made by cost-benefit calculus. See
e.g., Laurence H. Tribe, Constitutional Calculus: Equal Justice or Economic Efficiency, 98 HARV. L REV.
592 (1985). However, some argue against the use of "policy analysis" in the courts, as those matters are
solely the province of the political branches. See e.g., Frank H. Easterbrook, The Supreme Court, 1983
Term - Foreword: The Court and the Economic System, 98 HARV. L REV. 4, 60 (1984).

70. EMoRD, supra note 38, at 292-4.
71. See Weinberg, supra note 6, at 1164. Weinberg's examples include the entire strain of cases

following the decision of Lochner v. New York, 198 U.S. 45 (1905); and the ultimate failure of the
Carolene Products footnote, U.S. v. Carolene Prod. Co., 304 U.S. 144, 152 n.4 (1938).

However, it is worth noting that there is a strain of cases that have addressed social inequality
in the context of speech that will be addressed in Section UM. A.

72. Tribe, supra note 69, at 595. To have courts actually follow such reasoning is practically
difficult, as legal decision makers are wary of breaching the 'theoretical integrity' of the law they espouse.

73. The principle of wide-ranging public debate is supported by the constitution, and the
unabridged freedom of public discussion is the rock on which our government stands. See Meiklejohn,
supra note 67, at 91.
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H. RECENT INTERNET CASES: COMMERCIAL ONLINE PROVIDERS

In this section I examine Cyber Promotions, Inc. v. America Online, Inc. and
CompuServe Inc. v. Cyber Promotions, Inc. Both cases address the issue of whether
the law should recognize the network of a private carrier (e.g., its e-mail system) as
a proprietary or public space.74 In addition, other Internet cases that have arisen within
the context of tort actions and copyright infringement that are interesting for their
legal treatnent of private carriers will be discussed. On the whole, these cases do not
directly address First Amendment concerns. However, they highlight the role that
private servers play in cyberspace generally and recognize the potential for private
censorship. The recognition of this role is significant to shaping law related to the
Internet that acknowledges democratizing values derived from the First Amendment.

In the Cyber Promotions case, America Online (AOL) had blocked e-mail
advertisements from reaching its members. 5 The creators of the advertisements,
Cyber Promotions, sued under the First Amendment. The court concluded that the
First Amendment did not apply because there was no requisite state action involved
in the censorship, as AOL was a private online carrier.76 State action requires a close
nexus between the state and the challenged action of the private entity, and the court
determined that AOL had no such relationship with the state." Furthermore, the court
found it unpersuasive that AOL's e-mail access-way provides a public function for
its users, allowing them to communicate with anyone in the Internet public for
"discourse, conversations, and commercial transactions."'78 Instead, the court
contended that there were alternative methods by which users could receive such
information, including U.S. mail, telemarketing, television, and other commercial
online servers. 9

While the outcome of the case was ultimately justifiable,' the Cyber Promotions
court failed to give adequate weight to the fact that the Internet is a forum for public
discourse, and that the e-mail access-way was connected to the Internet public.8"
Certainly, the use of AOL's e-mail service is restricted to paying users only and

74. Cyber Promotions, Inc., 948 F. Supp. 436 (E.D. Pa. 1996); No. C2-96-1070, CompuServe Inc.,
1997 WL 109303 (S.D. Oh. Feb. 3, 1997).

75. 948 F. Supp. at 437. Although this decision may be distinguished from other private censorship
cases because it involves the restriction of commercial speech, it is still worthwhile so as to examine the
analysis of the role of private carriers.

76. Id. at 445. This finding was reaffirmed in an order denying reconsideration, Dec. 20, 1996.
77. Id. at 441 (citing Blum v. Yaretsky, 457 U.S. 991, 1004 (1982)).
78. Id. at 442.
79. Id. at 443.
80. hi at 443-44. The court seemed additionally swayed by the fact that the e-mail was commercial

in nature. There was also evidence that AOL members were upset by Cyber Promotion's e-mail and
unsuccessfully attempted to remove themselves from Cyber Promotion's mailing list. The Cyber
Promotions case, therefore, is an example where blocking by the private carrier was desired by individual
users.

81. Id. at 442. The court claims, "AOL is merely one of many private online companies which allow
its members access to the Interet through its e-mail system where they can exchange information with the
general public."
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differs from the traditional conception of a physical public space. However, the
concept of a public space has been defined more flexibly - for instance, the Supreme
Court in Denver Area Educational Telecommunication Consortium v. FCC held that
the "public nature" of a cable channel was important in garnering First Amendment
protection against the editorial control of cable operators.82 One of the compelling
factors for the Denver Court was evidence that public access channels were managed
by nonprofit organizations comprised of viewers, and therefore, cable operators did
not need to censor the content of their programming.83 The Cyber Promotions court
could have followed this analysis by considering the option of control by individual
users or a community of users who could block messages on their own, rather than
being subjected to AOL's generic censorship.8" While the court did properly give
credence to the fact that angry users wrote to AOL and requested that Cyber
Promotions e-mail messages be blocked, the legal characterization of an online
carrier's e-mail as a private space could dangerously be used by a future court to
justify censorship in a situation where users did not consent. Any case following
Cyber Promotions should take care to examine user consent as a factor in accepting
private carrier censorship.

It is unlikely, however, that censorship by a private carrier such as AOL would be
considered state action for First Amendment purposes. The Court in Hudgens v.
NLRB held that the public space of a privately-owned shopping mall was not the
functional equivalent of a public space, and thus, actions taken by the mall owner
were not state action.s5 Without state action, therefore, the Court held that protesters
in the shopping mall were not protected under the First Amendment.s' Following the
decision of Hudgens, current legal characterizations of public space in the First
Amendment context would not include private online carriers and their e-mail
services."

In CompuServe, Inc. v. Cyber Promotions, Inc., CompuServe maintained the same
problem as AOL - it was receiving unsolicited e-mail from Cyber Promotions.ss
CompuServe attempted to block the e-mails but was unsuccessful because Cyber

82. 116 S. Ct 2374, 2394 (1996). In Denver, television access programmers and cable television
viewers challenged the implementation of the Cable Television Consumer Protection and Competition Act
governing indecent and obscene programming for both leased access and public access channels. The FCC
implemented the Cable Television and Consumer Protection and Competition Act of 1992, 47 U.S.C.A.
§ 531 note; 47 C.F.R. §76.702 (1995).

83. ld. at 2394-96. Other compelling factors were that there was no significant nationwide pattern
of indecent speech on public access channels and that such channels had not been historically controlled
by the cable operator. See Jonathan Weinberg, Cable TV, Indecency and the Court, 21 CoLuM.-VLA J.L
& ARTS 95 (1997).

84. See, e.g., Branscomb, supra note 4, at 1658. There are examples of software that can be
designed and deployed to automatically cancel e-mail messages. As an alternative to censorship by the
carrier, one can envision such developments of software offered to each individual user, or alternatively,
allowing a community of users to choose to deploy such software.

85. 424 U.S. 507 (1976). Union members who picketed a store in a shopping center had been
threatened with arrest.

86. Id. at 519-20.
87. See Edward J. Naughton, Is Cyberspace a Public Forum? Computer Bulleting Boards, Free

Speech, and State Action, 81 GEO. LJ. 409, 428-29 (1992).
88. 1997 WL 109303, at *16.
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Promotions was able to conceal the origin of their messages.89 In this case,
CompuServe sued and was granted injunctive relief on the basis that Cyber
Promotions had: (1) made fraudulent representations; and (2) trespassed on
CompuServe's personal property.' More significantly, the court determined that
CompuServe's e-mail networks were private property for the purposes of the trespass
cause of action.9' The court reasoned that CompuServe's network could not be
analogous to a common carrier because its service was not within the definition of a
"public service."

The CompuServe court's characterization of e-mail networks as private property
- parallel to the finding in Cyber Promotions - again suggests that no court remedy
could exist for private carrier censorship of speech. The construction of a public
function analogy is still difficult, however, because it will ultimately be pitted against
other factors that legally characterize private carriers and their networks as
proprietary.' One commentator noted that private carriers often have users sign a
subscription agreement where access to such "forums" is conditioned on "compliance
with the provisions of the subscription agreement." If provisions of the agreement
are to the dislike of users, he or she may presumably change to a different online
carrier. As long as cyberspace remains a competitive marketplace of private online
carriers, it seems difficult to advance any kind of argument that networks of private
carriers are unique spaces of public concern.9

Other Internet cases have recognized the importance of unrestricted access to
information on the Internet. Recognizing that the imposition of tort liability or
remedies such as injunctions on private carriers could chill speech, courts have used
the rationale as a factor in considering the liability of private servers for defamation,
libel, or copyright infringement. Such causes of action against private online carriers
are largely instigated because of the behavior of their online forums and individual
users.

89. Id. at *17.
90. Id. at *17-18.
91. Id. at *27-28. Similar to the Cyber Promotions case, the court seemed additionally persuaded

by the fact that CompuServe lost business from angry users and that such "junk e-mail" wastes computer
storage and processing capacity.

92. ld. at *38. While plaintiff services some 5 million users worldwide, it is not a "public service"
because users still have a choice among different carriers within a competitive market.

93. For example, Naughton states that portions of a private carrier's proprietary network might be
legally characterized as public by using the language that the Court set out after Hudgens. See Naughton,
supra note 87, at 429 (citing International Soc'y for Krishna Consciousness v. Lee, 112 S. Ct. 2701, 2706
(1992) and Cornelius v. NAACP Legal Defense & Educ. Fund, Inc. 473 U.S. 788, 800 (1985)). Naughton
states that a public space can be defined by the following factors: "First, the property must have as a
principal purpose the free exchange of ideas, and this purpose must be evidenced by a long-standing
historical practice of permitting speech. Second, a public forum is not created by inaction; a public forum
is created only when the property is intentionally opened for public discourse."

94. Id. at 432.
95. Ild. at 435. The author states: "In short, because of competitive pressures, individual commercial

networks are responsive to users' complaints. Networks have begun to stake out claims along the spectrum
of free expression, and there is little danger that a lowest common denominator of tolerability will be
established for the medium."

19971
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In Cubby, Inc. v. CompuServe, Inc., the court dismissed the action brought against
CompuServe for alleged libel, business disparagement and unfair competition.'
CompuServe provides special-interest online forums including one called Rumorville
U.S.A., which carried false and defamatory statements about the plaintiffs.9 The key
decision facing the Cubby court was whether the private online carrier could be
considered the "publisher" of such a statement or was merely acting in the capacity
of a "distributor." In refusing to hold CompuServe liable, the court discussed the First
Amendment, stating that the constitutional guarantees of the freedom of speech
contravene imposing strict liability on distributors for the contents of the materials
they carry."

In Religious Technology Center v. Netcom On-Line Communication Services, Inc.,
one of Netcom's subscribers made unauthorized copies of a copyrighted work while
transmitting computer bulletin board services (BBS). 99 The court declined to hold
Netcom, a private online provider, liable for copyright infringement committed by one
of its subscribers on theories of direct infringement or vicarious liability. While the
court did find that plaintiffs had raised a genuine issue of material fact for liability
based on contributory infringement, " it refused to enjoin Netcom partly out of First
Amendment concerns:

There is a strong presumption against any injunction that could act as a "prior restraint"
on free speech ... Netcom and Klemsrud [the defendants] play a vital role in the speech
of their users. Requiring them to pre-screen postings for possible infringement would chill
their users' speech.'

This court, therefore, recognized the potential for chilling users' speech by enjoining
a private carrier l°

Both the Cubby and Netcom courts are justified in considering the impact of
liability and injunctions on private carriers, particularly those that would result in
dramatically changing the content and kind of information available to the individual
user. The Cubby court's analogy of the private carrier to the bookseller in Smith v.
California highlights this principle. As the Court in Smith stated:

[Tihe bookseller's burden would become the public's burden, for by restricting him the
public's access to reading matter would be restricted. If the contents of bookshops and

96. 776 F. Supp. 135 (S.D.N.Y. 1991).
97. lId at 138. The plaintiffs developed a computer database designed to compete with Rumorville

U.S.A.
98. Id. at 139, 140 (citing Smith v. California, 361 U.S. 147 (1959)). The commercial online

provider is parallel to the owner of a newsstand, where once a newsstand owner does decide to carry a
publication, she cannot be held liable as to its contents.

99. 907 F. Supp. 1361 (N.D. Cal. 1995).
100. Id. at 1375.
101. Id. at 1383.
102. See Frederick B. Lim, Obscenity and Cyberspace: Community Standards in an Online World,

20 CoLUM.-VLA J.L & ARTS 291,310 (1996) (requiring carriers to prescreen messages would especially
have a chilling effect on "smaller bulletin boards who, unlike their large corporate counterparts, are unable
to afford large staffs to prescreen the messages").
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periodical stands were restricted to material of which their proprietors had made an
inspection, they might be depleted indeed."03

Fear of liability and injunctions based on a private carrier's knowledge of its contents
and users' activity will result in the chilling and shrinking of users' access to
information. 4

One way to discourage private carriers from censoring speech would be to have
courts hold private carriers who censor user speech or information responsible for the
contents they carry online. Imposing responsibility would make private carriers more
vulnerable to liability for libel, defamation and copyright infringement. For example,
when a private carrier has express policies about censoring and reviewing informa-
tion, the rule would allow the private carrier to be held liable for the content of its
bulletin board. In Stratton Oalnont, Inc. v. Prodigy Services Co., the plaintiff
brought a cause of action for libel against the defendant, Prodigy, for statements made
on one of its bulletin boards called "Money Talk. ' '""e The court distinguished the case
from Cubby on the basis that Prodigy held itself out to the public as a "family values"
provider with editorial control of its bulletin board."ta In addition, the court was in full
agreement with the principle of Cubby and its reluctance to hold private carriers
liable. However, it stated:

Indeed, it could be said that PRODIGY's current system of automatic scanning,
Guidelines and Board Leaders may have a chilling effect on freedom of communication
in Cyberspace, and it appears that this chilling effect is exactly what PRODIGY wants,
but for the legal liability that attaches to such censorship. "

Once Prodigy asserted control over its content, it became legally liable for that
content.

Indeed, it makes sense to hold the private carrier responsible when the server has
clear "censorship" policies because such censorship results in the inhibition of free
speech in cyberspace. The court in Stratton Oakonont relied heavily on the fact that
Prodigy publicly advertised its censorship policy precisely because it would attract
a specific group of consumers. Furthermore, from an analytical standpoint, a carrier
that censors information has shaped the contents it offers." 4 Indeed, the very First

103. Smith, 361 U.S. at 153. This case involved a local ordinance criminalizing the carrying of
obscene material by booksellers.

104. Cubby, 776 F. Supp. at 141. The Cubby court's decision that a private online carrier was more
akin to a distributor was partly compelled by First Amendment considerations of the chilling of speech.
However, as a distributor, CompuServe may chill speech on its own by declining to altogether carry a
given publication.

105. 1995 WL 323710, at *1 (N.Y. Sup. May 24, 1995).
106. Id. at *4. In one advertisement, Prodigy stated: "We make no apology for pursuing a value

system that reflects the culture of millions of American families we aspire to serve. Certainly no
responsible newspaper does less when it chooses the type of the degree of nudity and unsupported gossip
its editors tolerate."

107. Id. at *5 (emphasis added).
108. See Lim, supra note 102, at 311-12. Lim argues that the Stratton court inappropriately

analogized servers to passive distributors. Rather, he suggests that liability should be based on a finding
of scienter - "allows the requirement to be fulfilled by a finding of 'constructive intent."'
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Amendment considerations that were significant to the Cubby and Netcom courts in
their determinations played a role in influencing the Stratton court to hold Prodigy
liable as a publisher rather than as a distributor of information."°

At the current time, private carriers are not the exclusive means of access to the
Internet, and it could be argued that individual autonomy and choice are strengthened
by the consumer's option to purchase the services of different online carriers. " For
example, the current Internet user could choose between Prodigy for family values
material and another online carrier that does not censor its material at all. Indeed,
several private carriers offer options of parental control that could preserve user
autonomy. "

However, user autonomy in and of itself is meaningless when multiple options do
not exist. Individual users are increasingly accessing the Internet via private carriers
because of their well-organized content. "Less than a year ago . . .access to
consumers was provided mostly by smaller companies - mom-and-pop firms that ran
access for 1,000 or less customers.""' 2 However, the telecom giants such as AT&T,
Bell Atlantic and MCI Communications have decided that the consumer Internet
market is lucrative, and some predict they will run the market."3 Most recently,
Worldcom Inc. acquired the CompuServe Corporation for nearly $1.2 billion, and
will be selling CompuServe's online subscription service to America Online." 4 This
three-way deal will make America Online the largest private online server by far -
with an estimated eleven and a half million subscribers." 5 Any concentration of
private carriers that mimicked the centralized structure of other mass media similarly
would chill users' access and autonomy. Therefore, the courts in Cubby and Netcom
are correct in recognizing the significant role of the Internet in promoting uninhibited
information and also considering the significant effect that liability and enjoinment
of private carriers would have on chilling speech." 6 Courts should continue to favor
no screening of information by providers, and conversely, disfavor any attempts to
censor by allowing liability to attach to private carriers as in Stratton Oakmont."7

109. Stratton Oakmont, Inc., 1995 WL 323710, at *1. The court deemed Prodigy to be a publisher
rather than a distributor, since it believed Prodigy was not a passive conduit because it exercised sufficient
editorial control over its contents.

110. Alternatively, the Internet can be accessed through educational institutions, employers,
community networks, local libraries, and store front coffee shops. ACLU, 929 F. Supp. at 832-34.

111. While parental control is sold as software or offered by some private online carriers, personal
customizing options (e.g., blocking all commercial e-mail, blocking only graphic pornography) are not yet
offered in lieu of something like Prodigy's own screening efforts. See ACLU, 929 F. Supp. 842.

112. Bob Starzynski, Technology Role Continues to Grow in Metro Region, WASH. BuS. J., 1997
WL 8131913, Jan. 3, 1997.

113. Id.
114. Steve Lohr, Worldcom to Acquire Compuserve: America Online Buying Unit in a 3-Way Deal,

N.Y. TIMEs, Sept. 8,1997, at D1.
115. Id.
116. Branscomb, supra note 4, at 1672. The author also recognizes that liability for defamation will

cause private servers to chill users' speech. As an alternative, she suggests that if providers are forced to
screen their content, they should promote alternatives: "it should [be] possible for electronic information
providers to declare some cyberspaces to be 'public forums' where messages may be circulated freely."

117. The chilling of users' speech by private carriers most likely cannot be addressed through the
First Amendment because of the lack of requisite state action as in Cyber Promotions.
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These non-First Amendment cases are helpful in illustrating how to fashion legal
analysis addressing private carriers while also considering user autonomy and access
in cyberspace.

III. PROMOTING DEMOCRATIZATION PRINCIPLES IN FIRST
AMENDMENT AND THE INTERNET

As cyberspace becomes an increasingly popular topic, the legal literature on the
First Amendment and the Internet has recognized the great potential of the
democratizing effects of Internet technology. First Amendment protection of the
Internet is certainly vital to maintaining the current diversity of online discussion. In
practice, however, the First Amendment has not always operated to protect individual
speech. Indeed, if the Internet mimics the experience of other mass media, private
carriers who choose to censor speech will have First Amendment protection from
government regulation. Because of the potential concentration and growth of private
carriers and private censorship, First Amendment values and jurisprudence need to
be carefully tailored to the Internet context.

In this section, the First Amendment as applied to the Internet is deconstructed, and
significant values such as user autonomy, diversity of online discussion, and
widespread access are explored. The recognition of such values is ultimately essential
for developing legal analysis that can adapt to changes in the Internet technology and
maintain the Internet's significant contribution to democratic discourse.

A. MODELS OF THE FIRST AMENDMENT AND THE INTERNET

There are two models of First Amendment jurisprudence."' One is based on the
marketplace of ideas, in which an unregulated market will produce a healthy
competition of ideas for discussion." 9 The other model supports public deliberation
and seeks to preserve political equality between citizens and promote wide-ranging
public discussion. 2 0

The marketplace of ideas model for First Amendment protection has arguably been
the more instrumental approach used by the courts.' For example, the Court in
Miami Herald Publishing Co. rejected a right-of-reply law that would require
newspapers to publish a reply from political candidates. " Justice White's concur-
rence reveals a distaste for any sort of regulation to ensure regular public discussion:

118. Cass R. Sunstein, The First Amendment in Cyberspace, 104 YALE Li. 1757, 1759(1995).
119. Id. See, e.g., Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting);

Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).
120. Sunstein, supra note 118, at 1759-60; M[EwIK0OHN, supra note 67, at 102-3.
121. One of the more popular quotes is traced back to Holmes' dissent in Abrams- "the best test of

truth is the power of the thought to get itself accepted in the competition of the market" 250 U.S. at 630.
122. 418 U.S. at 258. Interestingly enough, the Court does acknowledge in its opinion that the public

discussion is skewed by private concentrations of power. However, it finds such discussion irrelevant to
the actual legal basis of the decision.
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Regardless of how beneficent-sounding the purposes of controlling the press might be,
we prefer "the power of reason as applied through public discussion" and remain intensely
skeptical about those measures that would allow government to insinuate itself into the
editorial rooms of this Nation's press. 23

The marketplace model assumes that governmental regulations restrict the operation
of the market and the content of speech.'24 However, the government is allowed to
regulate in limited circumstances against monopolies and other such market failures
that are principally economic. 25

The other strain of First Amendment jurisprudence focuses on the association of
free speech with democratic deliberation or political equality.'2 6 The model was used
in Denver Area Educational Telecommunications Consortium, where regulations of
indecent and obscene programming on public access channels were found to violate
the First Amendment because they had the potential to prohibit valuable community
programming.'" Indeed, the Court expressed concern about the banning of borderline
programming that was socially valuable, such as: "sex education, health education,
broadcasts of politically marginal groups, and various artistic experiments."'"

There are other instances in which the information market is well-functioning
according to laissez-faire principles, yet the Court has sustained governmental
regulation of industry to ensure diversity of viewpoints or promote attention to public
issues.1 In one such case, Red Lion Broadcasting Co. v. FCC, the Court sustained
the FCC fairness doctrine on the grounds that the underlying purpose of the First
Amendment is the right of the public to receive suitable access to social, political,
esthetic, moral and other ideas, instead of receiving ideas from a private or
governmental monopoly of broadcasters."' In addition, while the Court in Turner
Broadcasting System did not conclusively sustain FCC must-carry cable
regulations, 3' the Court examined such regulations in a deliberative democratic vein.
In exploring whether such regulations promoted central values of the First Amend-
ment, the Court found that they had a substantial interest in preserving free local
television and promoting widespread dissemination of information.' 2 According to
this rationale, governmental regulation of mass media is permissible if it fosters First
Amendment goals of a participatory democracy.

123. Id. at 259 (quoting Whitney, 274 U.S. at 375) (White, J., concurring).
124. Sunstein, supra note 118, at 1760.
125. Id. at 1760-61.
126. MEIKI.JOHN, supra note 67, at 91.
127. 116 S.Ct. at 2397. The §10(c) provision of the Telephone Consumer Protection and

Competition Act prohibited patently offensive or indecent programming on public access channels.
128. Id. at 2395.
129. Sunstein, supra note 118, at 1762.
130. 395 U.S. 371,389-90 (1969). The fairness doctrine was later overturned by the FCC in 1987.

This doctrine required stations to present discussion of public issues and to assure fair coverage for each
side.

131. 114 S. Ct. at 2448. Must-carry regulations require cable systems to devote a specific portion
of channels to local commercial and public broadcasters.

132. Id. at 2470; see Sunstein, supra note 118, at 1771.
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The unique nature of Internet technology is that it currently fulfills both models of
the First Amendment. In finding that the CDA was overbroad, the ACLU Court drew
on strands from the First Amendment marketplace model by showing that the Internet
operates as an open marketplace with a wide range of speakers. Indeed, the Court
warned against any governmental regulations on speech as they could destroy the
Internet as a participatory marketplace of mass speech.'33 In fulfilling this First
Amendment model, the Court ushered in legal protection from content-based
regulation because the Internet marketplace of ideas already achieves diversity of
viewpoint.'34

In a somewhat similar vein, the Cubby and Netcom courts' refusal to find liability
or to enjoin private carriers for their users' acts fulfills the marketplace of ideas
model. Both courts implicitly wished to achieve a legal result that left the Internet an
uninhibited marketplace. The courts rejected imposing restrictions on private carriers
because it would induce carriers to screen postings for possible liability, resulting in
the chilling of user speech.'35 In addition, while the Cubby court discouraged liability
that would induce CompuServe to chill its users' speech, it still left the private
carriers the unfettered right to limit and choose the kind of material they post. "
While these courts were not considering this issue under First Amendment law, they
emphasized the significance of removing any structural hindrances to the marketplace
of ideas on the Internet.

The Internet also fulfills the deliberative democratic model of the First Amend-
ment. The ACLU court relied heavily on this strand of First Amendment jurispru-
dence to strike down the CDA. In particular, the court found persuasive that the
Internet is widely participatory, has communications from underrepresented groups
and creates a relative parity among users. 37 The court used the deliberative
democratic model to support substantial interests - including the interest in
maintaining an Internet where users need not have large economic resources and
traditionally marginal groups are represented in the online discussion. 131

Likewise, the Stratton Oaknont court's decision to hold Prodigy liable for the
contents of its bulletin board was imbued with deliberative democratic values. The
court slapped Prodigy with liability because it practiced private censorship of its own
bulletin boards. While not deciding the case on First Amendment grounds, the

133. Reno, 117 S.Ct. at 2351. No regulation of the Internet is needed to repair market dysfunction
as no scarcity exists with the medium. See Fred H. Cate, The First Amendment and the National
Information Infrastructure, 30 WAKE FOREST L REV. 1, 37 (1995).

134. Id. at 2344. The lower court stated: "If 'the First Amendment erects a virtually insurmountable
barrier between government and the print media'...even though the print medium fails to achieve the
hoped-for diversity in the marketplace of ideas, then that 'insurmountable barrier' must also exist for a
medium that succeeds in achieving that diversity." See ACLU, 929 F. Supp. at 881 (DaIzell, J., supporting
opinion).

135. Religious Technology Center, 907 F. Supp. at 1385.
136. Cubby, 776 F. Supp. at 141.
137. Reno, 117 S. Ct. at 2340 n.30 (quoting ACLU, 929 F. Supp. at 877 (Dalzell, J., supporting

opinion)).
138. Id. at 2349. See ACLU, 929 F. Supp. at 877 (Dalzell, J., supporting opinion) for a more

complete discussion about the effect of the CDA on marginal groups See also, Eugene Volokh, Cheap
Speech and What it Will Do? 104 YALE U. 1805, 1836 (1995).
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Stratton Oakmont court was clearly concerned with the open and participatory nature
of cyberspace. 39 Such a concern reaffirms the democratic value of keeping
cyberspace communication open for individual users.

These opinions on the Internet draw on both models of First Amendment thought
because the Internet is uniquely adapted to benefit from both models.' 4

0 In the future,
the roles of private carriers and individual users may adjust, and so we must next
examine the changing context of Internet technology and consider a legal regime that
is flexible enough to adapt to potential changes.

B. THE POTENTIAL FOR CHANGE IN INTERNET TECHNOLOGY

There is always the possibility that the character of Internet technology will change.
The freedom and autonomy that the current Internet user enjoys could become
restricted if private carders increase the level of speech regulation. As noted earlier,
large private carriers are an increasing proportion of providers to the Internet, and
some predict that they will run the market'"' As major servers such as Prodigy and
America Online begin to dominate the market, there is the potential that such servers
can effectively censor speech. The recent acquisition of CompuServe by America
Online will certainly lead to a sharp increase in advertising, as America Online seeks
to increase the percentage of its revenues from advertising and marketing to fifty
percent. 42 The key to attracting such advertising dollars is to build an audience on the
scale "provided by mainstream media."' 43 Commentators predict that the market
dominance of Worldcom could lead it to gain an unprecedented amount of clout and
potential pricing power over the entire Internet industry.'" Regardless of alternative
access to the Internet, if the majority of Americans access the Internet though these
major providers, then such private carriers will become one of the few means of entry
to the Internet market The majority of Internet users, then, would not have access to
the full range of viewpoints. 45 Furthermore, some private carriers who offer software
that allows the individual user to censor certain materials have sometimes defined the

139. Stratton Oakmont, 1995 WL 323710, at *5.
140. See also Naughton, supra note 87, at 435. The author states that "the current distribution

provides individuals with ready access to channels of communication, and that at present there is no need
to alter this balance."

141. Starzynkski, supra note 112.
142. Steve Lohr, Latest Cyberdeal Seems to Have Room for Two Winners, N.Y. TIMES, Sept. 9,

1997, at DI.
143. lt See Po Bronson, What's Leftfor AOL?, N.Y. TIas, Sept. 10, 1997, at A23. Po Bronson,

however, argues that the competition or "war" among online services is not over because many subscribers
will not want to pay the high monthly fees ($20), or will not wait for advertisements to download.

144. Thomas E. Weber & Rebecca Quick, On-line: Would WorldCom-MCI Deal Lift Tolls on the
Net?, WALL ST. J., Oct. 2, 1997, at B1. As of October, 1997, the Justice Department was still examining
whether the proposed merger would violate any antitrust laws.

145. The power of such intermediaries to restrict speech will result in shutting out political fringe
groups. Volokh, supra note 138, at 1836.
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censorship umbrella broader than might be advertised or desired by the individual
user.14

Another potential problem is that the low barriers of entry to the Internet may
erode, and the costs associated with the dissemination of information may increase
dramatically.'47 One likely development could be an increase in costs resulting from
telephone companies levying access fees on lines used for Internet purposes.'" Such
increased costs would likely change the breadth of the online discussion. First, many
smaller, nonprofit organizations would be squeezed out of using the Internet for
dissemination of information. With rising costs, many users who post Internet sites
might also require commercial sponsorship and advertising. Many Web publishers
have already shut down because of the failure of Internet advertising to grow quickly
enough to support new groups. 49 As is clear from the history of the broadcast and
newspaper industries, "any medium dependent on advertising takes as its relevant
audience not the citizenry as a whole, but rather that population skewed on
demographic and class lines in order to maximize buying power.""1se Raising the
economic barriers to entry, therefore, would result in narrowing the medium, as
unprofitable groups are shut out and reliance on commercial sponsors develops.

How can such issues be approached in light of Cubby, Netcom or even the
marketplace strand of ACLU, all of which imply that the Internet, including private
carriers, should be left unfettered? In considering these potential changes, it becomes
apparent that the blanket application of the marketplace model of the First Amend-
ment would be troublesome. Such a model would ignore the tendency of the
marketplace to limit the ideas articulated to those of the speech-consuming public.'
Without maintenance of parity between users and low barriers to entry, no market of
information can represent a wide range of viewpoints for public discussion. Indeed,
the very reliance on laissez-faire ideology has been responsible for much of the
concentration and narrowing of speech in other mass media industries, where
viewpoints of the economically powerful dominate.

146. For example, such child locking software has been criticized as blocking more than
pornography. Apparently, one software package blocks out access to various groups providing information
on women's rights, animal rights, and environmental justice. See Langdon Winner, Electronically
Implanted "Values," 10 TECH. REv. 69 (1997).

147. Certainly, the current low economic barrier to entry is not equated with universal accessibility.
148. The FCC is currently receiving comments on telephone company proposals to levy access fees

on the Internet Providers. See Dickinson, supra note 3, at 1. See also The Center for Democracy and
Technology, Before the FCC, In the Matter ofAccess Charge Reform Price Cap Performance Review for
Local Exchange Carriers, Transport Rate Structure and Pricing, and Usage of the Public Switched
Network by Information Service and Internet Access Providers (CC Docket No. 96-262; 94-1; 91-231;
96-263) (visited Aug. 4, 1997) <http://www.cdt.org/digiinfra/FCC-access/970127-
FCC_comments.html>. These comments before the FCC stressed the effect of such FCC regulation on the
citizens who use or benefit from information services. The comments made both deliberative democratic
and market place arguments - that higher fees would destroy accessibility and broad participation, and
that extensive regulation would hinder the flexibility and beneficial competition that already exist.

149. Seth Schiesel, Web Publishers Start to Feel Lack of Advertising, N.Y. TIMES, Mar. 25, 1997,
at Dl.

150. Weinberg, supra note 6, 1153.
151. Id. at 1149-50. See also Fiss, supra note 13, at 1411-12.
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Courts, therefore, should be willing to employ legal analysis that comports with the
deliberative democratic model of the First Amendment. Courts cannot regulate to fix
market dysfunction, however, nor find that private carriers have violated the First
Amendment without requisite state action as seen in Cyber Promotions. At best, when
confronted with governmental regulation of private carriers that minimize private
censorship, courts should not strike such regulations on free speech grounds since
they would be favorable to "real" speech goals. Indeed, governmental regulations of
Internet speech should be Constitutional if they support democratizing ends:

It follows that instead of allowing new technologies to use democratic processes for their
own purposes, constitutional law should be concerned with harnessing those technologies
for democratic ends - including the founding aspirations to public deliberation,
citizenship, political equality, and even a certain kind of virtue. 5

Therefore, any legal remedy must incorporate the democratic principles of both the
First Amendment and Internet technology.

C. REFINING THE DELIBERATIVE DEMOCRATIC MODEL

While it is significant to maintain deliberative democratic goals in legal jurispru-
dence relating to the Internet, there are several criticisms of such a model. One
criticism is that the government should not decide that public discourse should
include speech of educational value and public interest, because that standard favors
certain kinds of speech.'53 Certainly, weighing the social value of speech risks
fashioning regulations that normatively decide between proper and improper speech.
Who is to decide whether certain speech is socially valuable, tawdry, vulgar or
worthless?" 4

In response to this criticism, the attempt to preserve wide-ranging public discussion
has less to do with the content of speech and more with the promotion of equal
representation. Such regulations would operate in a content-neutral manner. They
would simply ensure that the environment remain diverse and participatory. Economic
disparity has been one of the primary reasons why the content of speech in other
media has been so normative. By following this reasoning, nonprofit and educational
institutions are favored because of their lack of economic power and representation

152. Sunstein, supra note 118, at 1804.
153. Another criticism of the democratic deliberative model claims that its failure is in the premise

that individuals desire to participate in democratic discourse. The assertion is that most individuals either
do not care about such information, or will not participate in discussions that are undesirable to them.
Therefore, a system of individually designed communication, such as the Internet, has the potential to
increase self-insulation.

A legal jurisprudence that supports the preservation of wide-ranging viewpoints on the Internet,
may in fact have no effect on the opening of our society. Many individuals, however, will desire to
participate in such discourse if given the opportunity. id. at 1786-87.

154. HARRY KALvEN, JR., A WORTHY TRADION: FREEDOM OF SPEECH IN AMERICA 13 (Jamnie
Kalven, ed., 1988). For example, the ACLU decision found the social value of the online sites of such
educational groups as Human Rights Watch and Stop Prisoners' Rape a compelling factor, while the merit
of commercial pornography was not, in determining the CDA was unconstitutional.
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in society.'" Legal analysis, therefore, should focus on minimizing restrictions that
create barriers of entry to any people and should support regulations against private
carriers who censor speech, as well as promote increased access to the Internet.

Furthermore, legal analysis should emphasize the importance of the political power
of the individual user."s The First Amendment analysis should incorporate the
desired deliberative democratic goal of individual autonomy, instead of institutional
establishment Such a distinction is inoperative for other non-interactive media such
as broadcast and press."s Because of the interactive nature of the Internet, however,
users can be involved in the communication or creation of information. In addition,
such a distinction would preclude private carriers from invoking similar First
Amendment protection. The distinction between individual users and private carriers
who have the potential to censor speech is absolutely crucial to keeping users'
participation and viewpoints at a maximum.

Other areas in First Amendment doctrine have also focused on recognizing the
rights of the recipients of information, particularly on the rights of the consumers of
information rather than those of the creators. In Virginia Board & Pharmacy v.
Virginia Citizens Consumer Council, the Court invalidated a state statute which
prohibited the advertising of prescription drug prices." The Court's invalidation was
based on the individual's right as a consumer of information: "the particular
consumer's interest in the free flow of commercial information,... may be as keen,
if not keener by far, than his interest in the day's most urgent political debate."' 9

Furthermore, a recent case involving a state's complete statutory ban on price
advertising for alcoholic beverages was found to abridge speech in violation of the
First Amendment. The Court in 44 Liquormart, Inc. v. Rhode Island reasoned that a
more rigorous review for the economic statute was appropriate because such a statute
kept individuals uninformed due to the forces of government paternalism. o 'Me
statute was invalidated because it frustrated the individual's right to receive and value
information. "[The general rule is that the speaker and the audience, not the
government, assess the value of the information presented.''.

While both cases address economic rather than political concerns of a citizen, their
focus on the autonomy of the individual as a decision maker is the same model that
should be utilized in First Amendment Internet cases. First, this parallel is apt because
it would recognize that one of the primary uses for Internet technology is for users to

155. See Weinberg, supra note 6, at 1164. Such claims have gotten little recognition in the speech
context, and authors have offered some of the following explanations: (1) courts' preferences to enforce
value-neutral rules; (2) social dominance of marketplace metaphor, and (3) courts are wary of breaching
the theoretical integrity of First Amendment law.

156. It is now well established that the First Amendment protects the right to receive information
and ideas. See, e.g.. Kleindienst v. Mendel, 408 U.S. 753,762-63 (1972), Red Lion Broadcasting Co., 395
U.S. at 386- 90.

157. See Lim, supra note 102, at 313. A legal distinction should perhaps be made between e-mail
and public message areas of cyberspace that are more analogous to traditional publishing (e.g., the owner
of the site is the author).

158. 425 U.S. 748 (1976).
159. Id. at 763.
160. 116 S.Ct. 1495, 1508 (1996).
161. Id. at 1508.
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affirmatively obtain information online - often as consumers. More importantly, the
court placed significant weight on the interest of the recipient of information in the
First Amendment competing interest analysis. Indeed, the status of the recipient of
speech is often forgotten as one of the ultimate goals of First Amendment jurispru-
dence. In reviewing the fairness doctrine of the FCC, the Supreme Court stated as a
reminder, "It is the right of the viewers and listeners, not the right of broadcasters,
which is paramount." 62 A similar model could be used in the Internet context, where
focusing on the recipient or user would allow courts to both disfavor the protection
of private carriers and favor the speech and access of individual users.

Finally, one alternate solution is grounded in users themselves - to create ways
to preserve the right of censorship to the individual user. For example, some online
groups say the alternative to government regulations such as the CDA, which attempts
to censor pornography, should be Web sites that readily access "safe" places for kids
to surff." In addition, in response to users who are frustrated with the overabundance
of commercial e-mail messages, a group called the Internet Mail Consortium (IMC)
seeks to protect the use of e-mail for commercial advertising, but to fight those who
"spain" messages.' Spamming often involves sending unsolicited, commercial e-
mail to a user. To combat "spamming," user organizations such as IMC and the
Center for Democracy and Technology seek to reach out to other users to discuss
solutions that are user-implemented.

Another example of solutions created by Internet users has been the development
of cyber communities 65 which, in effect, have curtailed the speech of undesirable
Internet citizens."s Indeed, the abominable behavior of one user prompted the
majority of a group to shut the user out after online deliberation. 67 These communi-
ties provide for their own censoring of undesirable speech and are ultimately
successful because they retain the political power of the individual user by self-
determination and self-governance. The attractiveness of such cyber communities is

162. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969).
163. The Center for Democracy and Technology, Internet Family Empowerment White Paper

(visited Aug. 4, 1997) <http://www.cdt.org/speech/summnary.html>; Safe Surf, The Original Internet
Rating System (visited Mar. 27, 1997) <http'//www.safesurf.com>. These sites include child-friendly links,
methods to ensure child safety on the information highway and parental empowerment for blocking and
filtering. These sites are also linked to groups that fight censorship on the Internet, including. The Citizens
Interet Empowerment Coalition (visited Mar. 27, 1997) <htp.//www.ciec.org>; The Voters Telecommu-
nications Watch (visited Mar. 27, 1997) <http://www.vtw.org>; and, Choice in Free Speech Campaign
(visited Aug. 4,1997) <http://www.sas.upenn.edu/-alizaidi/choice.html>.

164. Internet Mail Consortium, (visited Mar. 27, 1997) <http://www.imc.org>. Unsolicited e-mail
(UCE) is also a term used synonymously with to "sparn" (although "spamming" can encompass a wider
range of intrusive transmissions).

165. Cyber communities vary widely - it refers to a group of users who want to participate in a
discussion (e.g., bulletin board services, chat rooms, professional online organizations).

166. See Branscomb, supra note 4, at 1658-59. One example is of two lawyers who "spammed"
thousands of advertisements for their legal services. Not only did the provider order the pair off the
network, but other net citizens created computer software to automatically cancel such messages.

167. Id. at 1662. The user shut out had committed sexually explicit verbal rape on a female in a
public space. After what approximated a proper trial and due process, he was shut out by the majority of
his fellow groups members. The group debate was over whether such behavioral standards should remain
a matter of individual choice or be developed democratically by the group.
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that they develop solutions as a political organization of users. In contrast to
censorship by intermediaries, it is expected that users will steer away from and
actively make choices about what is undesirable to them.

CONCLUSION

A recent survey of cyberspace users found that the most important issue confront-
ing them is censorship.' Cyberspace promises an opportunity for full participation
in a deliberative democracy, however imperfect. The meaning of a deliberative
democracy includes the acquisition and deliberation of political, social, historical,
cultural, and commercial information. No deliberative process results in unanimity
of opinion, nor does it lack respect for the private sphere. " While such values are
difficult to enumerate, First Amendment jurisprudence for the Interet should be
concerned with attaining these values.

In the case of government regulations that seek to disfavor certain kinds of speech
on the Internet, the ACLU court model should be followed. It is clear that any court
could strike such content-based regulation of the Internet on the ground that it was not
narrowly tailored enough to maintain the democratizing nature of the Internet.

Similarly, censorship by private carriers cannot be addressed by the First
Amendment without state action. Such carriers, however, should be subject to liability
if they choose to censor their own content as in Stratton Oakmont. The threat of
repealing immunity could be sufficient to discourage private carriers from micro-
managing the speech of their users.

The most difficult issue that remains is what legal analysis a court should apply
when confronted with content-neutral regulations? While the current Internet works
well now as an artifact of the marketplace and democratic ideals, market dysfunction
could occur in the future. If regulations to repair market dysfunction are challenged
constitutionally, the legal test should recognize whether deliberative democratic
values are being maintained or rather disturbed by such regulations. In examining any
regulation, these values should weigh heavily on the side of individual users of the
Internet. As long as regulations restore the Internet to a mass participatory environ-
ment, they should be upheld.

The Intermet has great potential as a new frontier of public discourse. In light of the
history of other mass media in this country, every effort should be made to imbue the
Internet with the values of the ideal democratic society including open communica-
tion, mass participation and equal access.

168. GVU's 6th WWW User Survey (visited Mar. 27, 1997) <http://www.ec.gvu/user_
surveystsurvey-10-1996/>. Other interesting figures included political composition (30.4% centrist, 27.3%
left-liberal, 25.1% libertarian) and 67.6% were unwilling to pay fees to access Web materials. While such
a survey has the limitations of its design, it is interesting that web users are indeed politically diverse and
would have significant problems with raised economic barriers to access.

169. SutSTEni, supra note 18, at 246.
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