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Reviewed by Alice G. Abreu*

From the time the first edition of this treatise was published in 1959, tax
lawyers, teachers and students have used and appreciated the wealth of informa-
tion and insight which it contains.' The fifth edition continues that rich
tradition.

Tax professionals, who have come to rely on the words of Professors Bittker
and Eustice to answer the unanswerable and explain what to many appears un-
explainable, 2 eagerly awaited publication of the fifth edition. The plethora of
congressional attempts at "tax reform" since the publication of the fourth edi-
tion in 19793 had resulted in a 1987 Supplement that contained over 700 pages

* Assistant Professor of Law, Temple University School of Law; B.A., Cornell University,
1973; J.D., Cornell University School of Law, 1978. Professor Abreu served as law clerk to the
Honorable Edward N. Cahn of the United States District Court for the Eastern District of Penn-
sylvania. Prior to joining the faculty at Temple University School of Law, Professor Abreu prac-

ticed law with the Philadelphia firm of Dechert Price & Rhoads.
i. Other editions were published in 1966 (2d edition), 1971 (3d edition) and 1979 (4th edition).

All received rave reviews. See Brown, Book Review, 70 YALE L.J. 489 (1960) (reviewing B.I. BrTr-
KER, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS (1959)); Sommerfeld,

Book Review, 42 AcCT. REV. 810 (1967) (reviewing B.I. BI'T-rKER & J.S. EUSTICE, FEDERAL IN-
COME TAXATION OF CORPORATIONS AND SHAREHOLDERS (2d ed. 1966)); Tyler, Book Review, 27
TAX. L. REV. 319 (1971) (reviewing B.I. BITrKER & J.S. EUSTICE, FEDERAL INCOME TAXATION
OF CORPORATIONS AND SHAREHOLDERS (3d ed. 1971)); Shores, Book Review, 16 WAKE FOREST L.
REV. 665 (1980) (reviewing B.I. BITTKER & J.S. EUSTICE, FEDERAL INCOME TAXATION OF COR-
PORATIONS AND SHAREHOLDERS (4th ed. 1979)); Alexander, Book Review, 6 J. CORP. TAX 367
(1979) (reviewing B.I. BITrKER & J.S. EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS
AND SHAREHOLDERS (4th ed. 1979)).

2. Professors Bittker and Eustice are so widely regarded as the leading experts on the intricacies
of corporate taxation that one judge was moved to refer to them as the "recognized gurus of the

corporate tax field." FEC Liquidating Corp. v. United States, 548 F.2d 924, 926 (Cl. Ct. 1977).
3. Technical Corrections Act of 1979, Pub. L. No. 96-222, 94 Stat. 194 (codified in scattered

sections of 26 U.S.C.); Crude Oil Windfall Profits Tax Act of 1980, Pub. L. No. 96-223, 94 Stat. 229
(codified in scattered sections of 26 U.S.C.); Multiemployer Pension Plan Amendments Act of 1980,
Pub. L. No. 96-364, 94 Stat. 1208 (codified in scattered sections of 26 U.S.C.); Installment Sales
Revision Act of 1980, Pub. L. No. 96-471, 94 Stat. 2247 (codified in scattered sections of 26 U.S.C.);
Omnibus Reconciliation Act of 1980, Pub. L. No. 96-499, 94 Stat. 2599 (codifed in scattered sections
of 42 U.S.C.); Bankruptcy Tax Act of 1980, Pub. L. No. 96-589, 94 Stat. 3389 (codified in scattered

sections of 26 U.S.C.); Miscellaneous Revenue Act of 1980, Pub. L. No. 96-605, 94 Stat. 3521 (codi-
fied in scattered sections of 26 U.S.C.); Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, 95
Stat. 172 (codified in scattered sections of 26 U.S.C.); Omnibus Budget Reconciliation Act of 1981,
Pub. L. No. 97-35, 95 Stat. 357 (codified in scattered sections of 42 U.S.C.); Tax Equity and Fiscal
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of text.4 The sheer number of changes in the law had made use of the Supple-
ment both cumbersome and indispensable.

Those who hoped for a chance to replace the fourth edition and its Supple-
ment with one integrated volume doubtless saw the advent of the fifth edition as
their cue. Unfortunately, any such replacement would be premature; reference
to the complete fourth edition will continue to be necessary for some time to
come.

Bittker and Eustice state frankly that they grappled with the problems
caused by the increasing girth of their work.5 While they acknowledge that the
breadth and scope of the legislative changes wrought upon Subchapter C since
1979 required the most complete revision of the treatise they had ever under-
taken, Bittker and Eustice nevertheless decided to contain their work in one
volume. 6 Recognizing the limitations such a choice imposed, they candidly ad-
vise readers to retain the fourth edition "for a more expansive historical treat-
ment of pre-1986 law, especially in the areas of distributions in kind, stock
redemptions, liquidations, collapsible corporations, and loss carry-overs. ' '7

Readers would do well to heed that advice. Indeed, they should retain not only
the original fourth edition but the Supplement as well. A look at the sheer
number of pages involved suggests why.

The complete fourth edition contained nearly 2,000 pages of text. 8 By con-
trast, the fifth edition weighs in at a comparatively light 1,231 pages.9 Because
most of the roughly 700 pages which were not incorporated in the fifth edition
are neither obsolete nor irrelevant,10 retention of the entire fourth edition will

Responsibility Act of 1982, Pub. L. No. 97-248, 96 Stat. 324 (codified in scattered sections of 26
U.S.C.); Subchapter S Revision Act of 1982, Pub. L. No. 97-354, 96 Stat. 1669 (codified in scattered
sections of 26 U.S.C.); Miscellaneous Revenue Act of 1982, Pub. L. No. 97-362, 96 Stat. 1726 (codi-
fied in scattered sections of 26 U.S.C.); Technical Corrections Act of 1982, Pub. L. No. 97-448, 96
Stat. 2365 (codified in scattered sections of 26 U.S.C.); Payment-in-kind Tax Treatment Act of 1983,
Pub. L. No. 98-4, 97 Stat. 7 (codified in scattered sections of 26 U.S.C.); Deficit Reduction Act of
1984, Pub. L. No. 98-369, 98 Stat. 494 (tax provisions codified in scattered sections of 26 U.S.C.);
Comprehensive Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-272, 100 Stat. 82 (codi-
fied in scattered sections of 42 U.S.C.); Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2085
[hereinafter 1986 Act] (codified in scattered sections of 26 U.S.C.); Omnibus Budget Reconciliation
Act of 1987, Pub. L. No. 100-203, 101 Stat. 1330 (tax provisions codified in scattered sections of 26
U.S.C.).

4. J.S. EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS

(Cumin. Supp. 11 1987).
5. See B.I. BITTKER & J.S. EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS AND

SHAREHOLDERS at v (5th ed. 1987) [hereinafter BITTKER & EUSTICE].

6. Id.
7. Id.
8. The original fourth edition contained approximately 1,212 pages of text. The Supplement

contained approximately 703 pages of text.
9. It is only 19 pages longer than the original fourth edition, and 684 pages shorter than the

complete fourth edition.
10. Most of the material contained in the original fourth edition and in the Supplement will

continue to be useful for at least two reasons. First, old law, and in particular, old statutory law, will
continue to govern cases under audit and in litigation for some time to come. Thus, the detail
contained in those volumes will continue to be of use to anyone faced with issues involving prior
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undoubtedly prove worthwhile."
Notwithstanding the need to retain the fourth edition and Supplement for a

more detailed study of certain subjects, the fifth edition stands on its own as a
work of extraordinary breadth and depth. The fifth edition retains the basic
organization of the fourth edition. Like its predecessor, the fifth edition covers
not only the provisions of Subchapter C in marvelous detail, devoting almost
240 pages to a discussion of the reorganization provisions alone, but also dedi-
cates entire chapters to areas such as the treatment of S corporations and foreign
corporations. It also covers other areas outside Subchapter C, such as the spe-
cial problems faced by affiliated corporations, including many of the particularly
thorny problems raised by the consolidated return regulations. Indeed, in some
ways it is the coverage of these non-Subchapter C areas that best demonstrates
the magnitude of Bittker and Eustice's knowledge and their intimate under-
standing of the workings of the Internal Revenue Code.12

Chapter seventeen, on foreign corporations, is particularly impressive. In
approximately 120 pages Bittker and Eustice provide an outstanding primer on
the taxation of foreign corporations. The chapter will be useful both to the gen-
eral tax lawyer who is faced with an international problem as well as to the more
seasoned international tax specialist who needs an overview of a new area. Bitt-
ker and Eustice have included a discussion of the very extensive changes made
by the Tax Reform Act of 1986 ("1986 Act")' 3 and succinctly describe provi-
sions as seemingly esoteric as those which contain the new currency translation
rules. 14 In addition, although Bittker and Eustice acknowledge that a detailed
description of the foreign tax credit is beyond the scope of their treatise,' 5 they
nevertheless provide a concise summary of the operation of the credit, the sec-
tion 904(d) basket limitation concept, 16 and the deemed paid credit of section
902.

Thus, while Bittker and Eustice's discussion of the foreign tax credit will
not obviate the need to refer to more detailed treatises on the subject for answers

years. Second, both of those volumes contain a reservoir of historical material which is unequaled
elsewhere. The Supplement will be particularly valuable to those seeking to ascertain the genesis of
provisions in the 1986 Act.

11. Indeed, retention of all the supplements to the fourth edition might be a good idea. For
example, the authors explicitly refer the reader to the 1983 supplement for a description of the
various versions of the § 385 regulations. See infra text accompanying note 30.

12. All references are to the Internal Revenue Code of 1986, 26 U.S.C.A. (West Supp. 1988)
[hereinafter "Code"] as amended.

13. Pub. L. No. 99-514, 100 Stat. 2085 (codified in scattered sections of 26 U.S.C.). Chapter 17
underwent one of the largest increases in pages, approximately 20, of any chapter in the book-as
much as the book as a whole.

14. See BrrrKER & EusTlCE, supra note 5, at 17-25 to 17-27, which discusses I.R.C. §§ 985-
989.

15. Id. at 17-40.

16. As is typical of the treatise in general, the footnotes in this section provide a guide for
further research and facilitate the study of the legislative history of the provisions. They are written
in the forthright, pithy language typical of the treatise. For instance, footnote 147 gives the reader
three different sources of more detailed information on the "fearsomely intricate regime" of

§ 904(d)(3). Id. at 17-49 n.147.

1988]
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to sophisticated queries, 17 the text will nevertheless be a useful reference point
for anyone seeking a concise explanation of the subject. In fact, the only signifi-
cant impediment to more frequent use of this chapter is its location: many prac-
titioners might not think to look in this treatise for such an excellent overview of
the tax problems that face a foreign or multinational corporation. Yet to over-
look this chapter, as well as the other non-Subchapter C portions of the treatise,
would be to waste a valuable resource.18

Nevertheless, as in prior editions, it is Bittker and Eustice's treatment of the
provisions of Subchapter C that make this treatise the classic that it is. The fifth
edition will not disappoint those who have come to expect the perceptive analy-
sis, incisive commentary, and extensive citation to authority which have charac-
terized the previous editions of this work.

Like the fourth edition, the fifth edition generally follows the life cycle of a
corporation, making periodic stops to cover subjects of general application or to
introduce the reader to specialized provisions. Thus, the book begins with an
introduction to the taxation of corporations. The first chapter discusses the is-
sues raised by vesting corporations with a separate identity and describes the
effect of the so-called double tax on corporate earnings. It also analyzes choice
of entity issues and describes the specialized treatment accorded certain types of
corporations, such as RICs,19 REITs, 20 REMICs, 2 1 banks, and insurance com-
panies. The chapter even contains a concise examination of the issues raised by
proposals to integrate the corporate and individual income taxes. While its gen-
eral nature will prevent it from serving as a reference for those with specific
questions, the chapter nonetheless provides a useful introduction to the federal
income taxation of corporations in general, and of specialized types of corpora-
tions in particular.

The second chapter discusses the problems of entity characterization. 22

The chapter contains a significantly expanded treatment of the special problems

17. The authors frankly acknowledge this and direct the reader to the pre-eminent works in the
field, E. OWENS, THE FOREIGN TAX CREDIT (1961) and E. OWENS & G. BALL, THE INDIRECT

CREDIT (1975) as well as to more recent articles. BITTKER & EUSTICE, supra note 5, at 17-40 n. 117.
18. As additional examples, the chapter on S corporations has been reorganized to reflect the

very substantial changes in the law since 1979 and includes both a discussion of the new built-in gain
rules of I.R.C. § 1374 as well as an interesting comparison of the tax consequences of doing business
as an S corporation, a C corporation and a partnership. See BITTKER & EUSTICE, supra note 5, at 6-
29 to 6-30, table 6-1. The chapter on affiliated corporations discusses I.R.C. § 482 at length and
includes a description and an example of the mirror subsidiary technique. Id. at 15-63 to 15-64.

19. RICs are regulated investment companies that may elect to be taxed as pass-through enti-
ties with respect to distributions, as provided under Subchapter M. See I.R.C. §§ 851-855, 860. See
BITTKER & EUSTICE, supra note 5, at 1-18.

20. REITs are real estate investment trusts which are taxed as pass-through entities with re-
spect to distributed income under I.R.C. §§ 856-860. See BITrKER & EUSTICE, supra note 5, at 1-
18.

21. REMICs are real estate mortgage investment conduits which enjoy pass-through status
under I.R.C. §§ 860A-860G. See BrrKER & EUSTICE, supra note 5, at 1-18 to 1-19.

22. It also shows that societal changes manage to penetrate even the rarefied world of corporate
taxation: the section previously entitled "One Man Associations" has become "Personal Service
Corporations." In fairness, one must note that Professors Bittker and Eustice did not coin the term,
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faced by personal service corporations, 23 including the applicability of sections
482, 269 and 269A. 24 With characteristic wit and erudition Bittker and Eustice
even comment on the reduced attractiveness of professional corporations:

When the rapidly vanishing advantages of professional corporations
are weighed in the cold light of day against the tax problems incorpo-
ration can generate, corporate status may lose its glamour, and the
enormous expenditure of legal time and talent in the professional cor-
poration struggle may bring to mind Southey's comment on the Battle
of Blenheim, "But 'twas a famous victory. ' '25

On a more general note, the chapter also discusses the tax treatment of
nominee corporations, a subject of ever-increasing importance. 26 It provides the
usual lengthy footnotes to authority as well as some clever planning
suggestions.

27

Bittker and Eustice discuss the tax considerations involved in transferring
property to a corporation in chapter three, which follows the structure used in
the fourth edition but includes a new section on transfers to investment compa-

but rather borrowed it from the regulations. See Treas. Reg. § 301.7701-2(a)(2). Predictably, the
regulations continue to use the less universally applicable nomenclature. Id.

23. BITrKER & EuSTICE, supra note 5, at 2-21 to 2-30. The only significant shrinkage in the
chapter involves the elimination of the section dealing with unincorporated entities which could have
chosen to be taxed as corporations under old I.R.C. § 1361. This section now contains the definiton
of an S corporation, but until 1966 it provided that certain unincorporated entities could elect to be
taxed as domestic corporations. I.R.C. § 1361 (1966). The fourth edition contained a history of the
rise and fall of this provision and its relationship to the development of Subehapter S. See B.I.
BITFKER & J.S. EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS
6-1 (4th ed. 1979). Given that the provision has little practical significant today, the authors did well
to remove the discussion of it from the fifth edition.

24. BITrKER & EUSTICE, supra note 5, at 2-27 to 2-30. In commenting on the increasing irrele-
vance of I.R.C. § 269A the authors note that "[it may turn out, therefore, that Congress erected
section 269A as a fence around the chicken coop just before removing the chickens." BITrKER &
EusTIcE, supra note 5, at 2-30.

25. Id. at 2-21.
26. This issue had generated such controversy that it caused a conflict between the circuits.

Compare George v. Comm'r, 803 F.2d 144, 148-49 (5th Cir. 1986); Frink v. Comm'r, 798 F.2d 106,
109-10 (4th Cir. 1986). On March 22, 1988, the Supreme Court resolved the conflict by handing
down its first decision on this issue in almost 40 years. Commissioner v. Bollinger, 108 S. Ct. 1173
(1988). The Court in Bollinger held that a corporation created to act as title holder and borrower for
the purpose of circumventing state usury laws would be treated as the agent of its corporate parent
and not as a separate entity for federal income tax purposes. Id. at 1179.

27. After setting forth the required caveat regarding the difficulty of making predictions in an
area which involves a factual determination, Bittker and Eustice nevertheless make the following
suggestion:

Taxpayers who want to strengthen their cases are well advised to use unrelated (and com-
pensated) third-party entities for nominee functions when feasible. If this is not convenient
or possible and beneficial ownership of the property is divided between two or more fami-
lies or unrelated persons, some protection may be achieved by vesting one of the individu-
als or groups with control over the purported nominee. Such disproportionate control
reduces, although it does not eliminate, the possibility that "a common principal is merely
choosing [for tax purposes] which of two controlled entities it will employ to deal with the
property."

BrrTKER & EUSTICE, supra note 5, at 2-36 to 2-37 (footnotes omitted).
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nies.28 The authors then address the age old problem of distinguishing debt
from equity in chapter four. Bittker and Eustice have not only reorganized but
have substantially expanded their discussion of this subject. 29 The fifth edition
thus contains a telling chronology of the congressional and administrative strug-
gle with this problem, including the saga of the ill-fated section 385 regulations.
Although the reader is referred to the 1983 supplement to the fourth edition for
summaries of the various phases of the regulations, the fifth edition itself pro-
vides a good bibliography of the commentary that attended the publication of
each version of the proposals. 30

Part C of chapter four deals with the original issue and market discount
rules and provides one of the most striking examples of Bittker and Eustice's
ability to explain perversely complicated areas clearly and concisely. 31 The dis-
cussion is replete with illustrations, including illustrations of the interaction be-
tween the original issue discount ("OID") rules and section 7872,32 as well as
illustrations of the operation of OID in private transactions involving instru-
ments issued for property, 33 and in transactions involving so-called stripped
bonds.

34

In chapter five Bittker and Eustice examine the income tax provisions that
are peculiarly applicable to corporations. Like its subject matter, the chapter
has grown since 1979. Hence, it now includes a discussion of the golden para-
chute rules and, of course, the alternative minimum tax. On the former subject,
Bittker and Eustice provide incisive commentary and well-taken criticism of the
provision.3 5 On the latter, they go above and beyond the call of duty by not only

28. Id. at 3-58 to 3-59. This subject was previously covered, albeit in less detail, in the section
on potential abuses which has been eliminated. The enhancement reflects the increased importance
of the subject.

29. Id. at 4-1 to 4-83. The chapter is almost 25 pages longer in the fifth edition and is now
divided into the following four parts: Problems of Classification, Major Income Tax Considerations,
Original Issue and Market Discount, and Convertible and Other Equity Flavored Securities.

30. BII'KER & EUST1CE, supra note 5, at 4-12 n.35. After citing numerous authorities, the
authors wryly express the hope that "the authors of any articles not listed here either billed clients
for their time or got tenure at their law schools, although some noble souls may have learned that
virtue is own reward." Id.

31. Id. at 4-50 to 4-73.
32. Id. at 4-63.
33. Id. at 4-66 to 4-67.
34. Id. at 4-71. Stripped bonds are bonds issued with interest coupons if ownership of the bond

and ownership of any coupon not yet payable may be separated. See id. at 4-70, n.220.
35. Thus, the authors note that I.R.C. § 280G can call into question the deductibility of pay-

ments made in a variety of unexpected circumstances, BI'rKER & EUSTICE, supra note 5, at 5-18,
and is both over- and under-inclusive. Id. at 5-19. According to the authors, I.R.C. § 280G is

(Olver-inclusive by raising problems for run-of-the-mill sales of closely held corporations
and under-inclusive by defining the crucial term "parachute payment" as a "payment in
the nature of compensation," thus opening the door to the argument that real golden
parachutes are unjustified handouts of corporate assets, objectionable because they are
noncompensatory.

Id. They also note that while golden parachute payments may not be deductible if covered by I.R.C.
§ 280G, they should nevertheless reduce the corporation's earnings and profits and also reduce book
income for purposes of the alternative minimum tax. Id. at 5-18 n.49.
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describing and illustrating the operation of the revolutionary book income ad-
justment (aptly referred to as the "BURP" for "business untaxed reported
profit"), 36 but also describing and illustrating the impenetrable adjusted current
earnings adjustment which is scheduled to take over when the BURP expires in
1990. 37

As previously mentioned, the following chapter, six, addresses the peculiar-
ities of Subchapter S and provides an excellent summary of the subject.

In chapter seven Bittker and Eustice consider the taxation of dividends and
other nonliquidating distributions. Like its predecessor, the fifth edition con-
tains an exhaustive treatment of this subject. The chapter has been reorganized
and covers both pre- and post-1986 law, particularly that which pertains to cor-
porate distributions of appreciated property (section 311). 3 8

The following chapter, eight, discusses two corporate penalty taxes: the
section 531 tax on unreasonable accumulations and the section 541 tax on per-
sonal holding companies. As befits the diminished importance of these taxes in
the post-1986 world, Bittker and Eustice have reduced the amount of attention
given to them. 39

Chapter nine returns to Subchapter C and covers redemptions and partial
liquidations. The format has been tightened so that the chapter now contains
only two parts-effect on shareholders and collateral problems-but much of
the substantive material remains the same. Thus, the authors have retained the
section on "The Mystery of the Disappearing Basis." 4 Their treatment of this
problem demonstrates both their wit and their incisive commentary.

The problem arises when a redemption is treated as a dividend because the
attribution rules cause a shareholder to be treated as continuing to hold a sub-
stantial interest in the corporation even though the shareholder no longer holds
any actual interest in the corporation. 4 1 In such a situation the question be-
comes what to do with the shareholder's basis in the shares redeemed. Bittker
and Eustice point out that the regulations have long provided that "proper ad-

36. Id. at 5-47. The authors state that "Professor Michael Graetz has been credited with the
original suggestion that Congress could deal with the perception of unfairness created by high-re-
ported, low-taxed corporate income by taxing the otherwise untaxed portion of book income, thus
confirming the maxim: 'When Big Mike Burps, Wall Street trembles.'" Id. at 5-47 n. 143.

37. Id. at 5-48 to 5-51.
38. Id. at 7-45 to 7-61.
39. Both of these penalty taxes were designed to prevent the accumulation of earnings in corpo-

rate solution. See BITTKER & EUSTICE, supra note 5, at 8-2 to 8-3. Such accumulation was attrac-
tive so long as the following conditions were present: the earnings could be removed at capital gains
rather than ordinary income rates; the top individual rate was lower than the top corporate rate; and
in some cases, such as complete liquidations, the earnings could be removed from corporate solution
without payment of any corporate tax to the extent they were represented by appreciated property.
All of those incentives to the retention of corporate earnings were removed by the 1986 Act. The
need for the measures designed to penalize accumulations, and consequently their relative impor-
tance, were thus sharply reduced.

40. Id. 9-32.
41. This can occur because the attribution rules of I.R.C. § 318 apply to the determination of

whether a redemption will be treated as a dividend under I.R.C. § 301, or as a sale or exchange
under I.R.C. § 302. See I.R.C. § 302(c).

1988]
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justment of the basis of the remaining stock will be made with respect to the
stock redeemed."'4 2 With characteristic acerbity they note that:

If the shareholder retains no shares after the redemption, the regula-
tions sanction a transfer of his basis to the shares of a related taxpayer,
at least if [the shares held by the related taxpayer] were attributed to
the redeemed shareholder and were therefore responsible for his inabil-
ity to offset the basis of the redeemed shares against the amount re-
ceived for them. Ordinarily, the transfer of the redeemed
shareholder's basis to shares owned by a related person is a reasonable
adjustment; but in some circumstances it can add insult to injury-if,
for example, the beneficiary of the adjustment is a hated relative. In
such a case, the redeemed shareholder is first taxed as if he owned his
relative's shares and then is told that the basis of those shares-the
source of his trouble-will be augmented for the benefit of that rela-
tive. Indeed, the hapless redeemed shareholder is subjected to a third
indignity; if he reads the regulations, he will find that the transfer of
basis is described as a "proper" adjustment!4 3

Having analyzed the tax consequences of redemptions and partial liquida-
tions, Bittker and Eustice then proceed to discuss a technique originally in-
tended as a way of using the redemption provisions to advantage. In chapter
ten, therefore, they address preferred stock bailouts and section 306. Although
the authors note the reduced importance of the provision in the absence of a
preferential rate for capital gains, the chapter retains the same organization as
the previous edition.

By contrast, chapter eleven has been completely reorganized. That is
hardly surprising given that chapter eleven deals with liquidations and the dras-
tic change to the tax treatment of liquidations by the 1986 Act. Rather than
increasing the length of the chapter, Bittker and Eustice have chosen to con-
dense their discussion of pre-1986 law including the General Utilities doctrine. 44

Thus, while they continued to discuss such cases as Commissioner v. Court Hold-
ing Company 45 and United States v. Cumberland Public Service Company,4 6 the
text is markedly abbreviated. Bittker and Eustice nevertheless point out that
although the current mandate of section 336

in effect renders both Court Holding Co. and Cumberland Public Ser-
vice virtually obsolete in the area of their birth .... [i]t is possible...
that the Court Holding Co. case will continue to play a marginal role in
the liquidation-sale area if a sale negotiated by a corporation is called
off at the last minute in favor of a distribution and the shareholders
then manage to sell the assets for more than their fair market value at
the time of the distribution (i.e., the amount used in computing gain
under section 336(d)). If the additional gain realized by the sharehold-

42. BITTKER & EusTICE, supra note 5, at 9-64 n.205 (citing Treas. Reg. § 1.302-2(c)).
43. Id at 9-65 (footnote omitted).
44. By limiting their treatment of General Util. & Operating Co. v. Helvering, 296 U.S. 200

(1935), and its progeny, the authors actually reduced chapter I 1 by nine pages.
45. 324 U.S. 331 (1945). See BITTKER & EUSTICE, supra note 5, at 11-30 to 11-31.
46. 338 U.S. 451 (1950). See BiTrKER & EUSTICE, supra note 5, at 11-30 to 11-31.
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ers in this situation can be imputed back to the corporation on a find-
ing that the shareholders are merely a conduit for the corporation in
effecting the sale, then it follows that the Cumberland Public Service
Co. case is of continuing importance as well, since it points the way to
a true shareholder sale when the facts are slightly different. This in
turn means that the "shadowy and artificial" distinction between cor-
porate and shareholder sales that was eliminated for 32 years by old
section 337 may have been revived, albeit in severely limited circum-
stances, by the Tax Reform Act of 1986. 4 7

As usual, Bittker and Eustice demonstrate a profound understanding of the way
in which the tax law is applied.

Having condensed their discussion of the law in effect during the reign of
the General Utilities doctrine, Bittker and Eustice then proceed to apply their
considerable skills to an explanation of the new regime. They also discuss sec-
tion 338 and include copious illustrations of its operation even though they rec-
ognize the significantly reduced appeal of making the election which the section
allows.4 8 Finally, Bittker and Eustice discuss the transitional rules that will per-
mit nonrecognition of gain or loss on liquidations of certain small business cor-
porations until 1989.

While acknowledging that the collapsible corporation provision (section
341) is practically unnecessary under the current tax system,49 Bittker and Eus-
tice nevertheless retained chapter twelve, which discusses it. The chapter con-
tains only half of its prior volume, however.

Although chapter thirteen, which covers corporate divisions, has under-
gone few changes since the fourth edition, 50 chapter fourteen, which covers cor-
porate reorganizations and is to many the heart and soul of the treatise,5' has
grown markedly. 52 Its growth reflects both the changes in the statute5 3 and the
increase in the amount of decisional law on the subject. The chapter is replete
with examples of the operation of the reorganization provisions, carefully

47. Id. at 11-31 to 11-32 (footnotes omitted).
48. See id. at 11-53.
49. Amusingly, Bittker and Eustice open the chapter with the observation that:
In 1982 the American Law Institute described the collapsible corporation rules, set out in
section 341, as "characterized by a pathological degree of complexity, vagueness and un-
certainty." Four years later, the Tax Reform Act of 1986 added three new anomalies.
First, the 1986 Act repealed the tax rule that spawned the collapsible corporation's tax
avoidance potential [old sections 311 and 336, which codified the General Utilities doc-
trine]. Second, section 341 was nevertheless preserved virtually intact by the 1986 Act
(and, indeed, its reach was slightly expanded). Third, however, the punitive remedy em-

ployed by section 341 to discourage the use of collapsible corporations became, at most, a
slap on the wrist, effectively neutralizing the first two anomalies.

Id. at 12-1 to 12-2 (footnotes omitted).
50. The most notable is the addition of a discussion of the proposed § 355 regulations which are

important because they reflect the Service's change of position on several issues. See, e.g., Prop. Reg.
1.355-3(c); BITrKER & EUSTICE, supra note 5, at 13-18 to 13-20.

51. This chapter is the longest in the book. It contains 239 pages and is thus a book unto itself.
52. The chapter has grown by almost 40 pages, or twice as much as the treatise as a whole.
53. These changes include the addition of the "G" reorganization, the TEFRA changes to

§ 368(a)(l)(F), and the effect of the new OID rules.
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crafted to illustrate specific points and anomalies. Together with the textual
material which precedes them, these illustrations will be tremendously helpful to
anyone seeking a better understanding of how the reorganization provisions
operate.

Bittker and Eustice do not stop with a discussion of past and present law,
however. They also attempt to provide a look into the future. Thus, in chapter
fourteen they describe and analyze the most serious proposals to alter the reor-
ganization provisions. 54 As usual their descriptions are clear and their observa-
tions incisive. These sections of the chapter are useful not only because some of
the proposals discussed may actually become law55 but also because a review of
the proposals highlights the major tensions within the present system and thus
enhances the understanding of that system.

Chapter fifteen covers affiliated corporations, and, as mentioned previously,
is a wonderful primer on consolidated returns. It has changed little from the
fourth edition.

By contrast, chapter sixteen, which covers the survival and transfer of cor-
porate tax attributes, has undergone substantial change, mirroring the very sub-
stantial changes wrought by the enactment of new section 382 in 1986. With
typical thoroughness, Bittker and Eustice provide not only an exhaustive de-
scription and numerous illustrations of the operation of the new provision, but
an extensive analysis of the history of section 382 and a chronology of the devel-
opments that led to the enactment of the current version. This chronology puts
the current version of section 382 in perspective and highlights areas that are
likely to undergo future change.

Bittker and Eustice's glimpses into the future are all the more valuable in
light of the one basic problem that the fifth edition shares with the fourth: the

54. In general, the proposals they describe are those made by the staff of the Senate Finance
Committee in its preliminary report on the reform and simplification of the income taxation of cor-
porations. STAFF OF SENATE FINANCE COMMITTEE, 98th CONG., 1st SEss., REPORT ON THE RE-
FORM AND SIMPLIFICATION OF THE INCOME TAXATION OF CORPORATIONS (Comm. Print 1983).
See BrrrKER & EusTiCE, supra note 5, at 14-106. Most of those preliminary proposals are reflected
in the final report of the staff of the Senate Finance Committee on The Subchapter C Revision Act of
1985. STAFF OF SENATE FINANCE COMMITTEE, 99th CONG., 1st SESS., THE SUBCHAPTER C REVI-
SION ACT OF 1985, A FINAL REPORT (Comm. Print 1985). BITTKER & EUSTICE, supra note 5, at

14-106, n.287.
In addition to describing the general proposal to institute a carry-over basis election in place of

the current alphabet soup reorganization provisions, id. at 14-106 to 14-113, Bittker and Eustice
provide a detailed analysis of the effect of the proposal on the corporate transferor, id. at 14-137 to
14-142; the corporate transferee, id. at 14-148 to 14-149; the shareholders, id. at 14-164; the applica-
tion of the judicial doctrines of business purpose, continuity of proprietary interest, continuity of
business enterprise, and step transactions, id. at 14-176 to 14-177; the disposition of unwanted assets
in connection with a reorganization, id. at 14-185; reorganizations involving affiliated corporations,
id. at 14-202; the liquidation/reincorporation doctrine, id. at 209; and the rules which govern the
effect of the assumption of liabilities, id. at 14-119 to 14-220.

55. Some of the proposals, such as the repeal of I.R.C. §§ 336-37 (1954), were incorporated in
the 1986 Act. See id. at 14-137. The rest may provide the foundation for further amendment of
Subchapter C. Indeed, in the 1986 Act, Congress directed the Treasury to study these proposals and
report back to it. Id. at 14-8, n.9.
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book was out of date almost before it was published. Because it was published in
December, 1987, it could take no account of the changes wrought by the Reve-
nue Act of 1987,56 which was signed by the President on December 22, 1987.
Unfortunately, that Act made some rather significant changes to the federal in-
come taxation of corporations. 57 Although anyone can appreciate an author's
desire for closure and can understand that doing so without risking obsolescence
before the ink is dry is nearly impossible in the current political climate, the
desire to have the benefit of Bittker and Eustice's insights and wisdom bring to
mind the words of Donald Alexander upon reviewing the fourth edition:

A basic problem with the book is that it is not in looseleaf form.
Perhaps a treatise (and this is indeed one) loses stature unless its pages
are firmly bound to one another and surrounded by a hard cover. Loss
of usefulness, however, would seem to be more serious than loss of
stature, and I believe that almost all would agree that supplements re-
flect changes less effectively than revised pages in the original text ...
Of course, there are arguments to the contrary. Could one possibly
envision the Bible in looseleaf? On the other hand, the Bible is not
subject to biannual Congressional revision. 58

The former Commissioner's 9 words only become more convincing when one
considers that "tax reform" seems to have become a yearly ritual. 6

0

Nonetheless, the need to refer to separately bound supplements is but a
minor shortcoming. The fifth edition, like its predecessors, will provide gui-
dance and illumination to students and tax professionals for years to come. We
have long owed a great debt to Professors Bittker and Eustice for their contin-
ued labor on this treatise. The debt has only grown larger with the publication
of the fifth edition.

56. The Revenue Act of 1987 is title X of the Omnibus Budget Reconciliation Act of 1987,
Pub. L. No. 100-203, 101 Stat. 1330.

57. Among other things, it decreed that certain partnerships would be taxed as corporations,
Revenue Act of 1987, supra note 56, § 10211 (codified at I.R.C. § 7704); took aim at the mirror
subsidiary technique by amending I.R.C. § 304 and § 355 by providing that the consolidated return
regulations would not apply for purposes of determining nonrecognition under I.R.C. § 337, id.
§ 10223; further amended I.R.C. § 382, id. § 10225; and introduced new limitations on the use of
preacquisition losses to offset built-in gains, id. § 10225 (codified at I.R.C. § 384).

58. Alexander, Book Review, supra note 1, at 368.
59. Donald C. Alexander was Commissioner of Internal Revenue from 1973 to 1977. He wrote

the review in question while practicing law with the firm of Morgan, Lewis & Bockius in Washing-
ton, D.C.

60. With the 1987 Act barely in print, Congress is already setting the agenda for the seemingly
obligatory 1988 Act. On March 31, 1988, Senators Bentsen and Packwood introduced the Technical
Corrections Act of 1988 (S. 2238) and Representatives Rostenkowski and Duncan introduced an
identical bill (H.R. 4333). See Daily Tax Rep. (BNA) No. 64, at I & Spec. Supp. (Apr. 4,1988). In
addition, various non-tax bills contain tax legislation. See, e.g., Daily Tax Rep. (BNA) No. 77, at G-
1 (Apr. 21, 1988) (describing S. 1511, a welfare reform bill which would also phase out the depen-
dent care tax credit of I.R.C. § 21 for high income taxpayers and make other changes in the Code).
See also Birnbaum & Langley, Congress Quietly Slips Tax Increases into Bills for Popular New U.S.
Benefits, Wall St. J., Apr. 22, 1988, at 18.
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