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Keep Following the Money: Financial
Accountability and Governance
of Cyber Charter Schools

Susan L. DeJarnatt*

I. Introduction

WHAT DOES "PUBLIC EDUCATION" MEAN? The term now encompasses in-
dividual children sitting at the kitchen tables in their family homes,
working at a computer, miles away from their classmates and teachers.
These children are enrolled in cyber charter schools. In Pennsylvania,
for the 2011-2012 school year, 33,166 children "attended" school vir-
tually.' Pennsylvania is a leader in relying on cyber schools to provide
the "thorough and efficient education" required for Pennsylvania's
children. 2 Republican governors throughout the country have been en-
couraging even greater reliance on this form of education.3 Four new
cyber charters were awarded by the Pennsylvania Department of Ed-
ucation to start enrolling students for the 2012-2013 school year to
add to the existing twelve schools.' Pennsylvania has the highest num-

*Professor of Law, Temple University Beasley School of Law. I deeply appreciate the
support of the Beasley School of Law for this project; and the helpful comments and
suggestions of Andrea Monroe, Rachel Rebouche, Sarah Katz, Theresa Glennon, and
Peter Schneider. I also appreciate the excellent research assistance of Cheri Snook
and Flora Novick. This article is a sequel of sorts to Susan L. DeJamatt, Follow the
Money: Charter Schools and Financial Accountability, 44 URB. LAw. 37 (2012).

1. PA. DEP'T OF EDUC., PENNSYLVANIA CHARTER SCHOOL ENROLLMENT 2011-2012,
available at http://www.portal.state.pa.us/portal/server.pt/community/annual-reports-
and enrollment data/7357.

2. Pennsylvania Constitution, article III, section 14 provides "[t]he General Assem-
bly shall provide for the maintenance and support of a thorough and efficient system of
public education to serve the needs of the Commonwealth." PA. CONST. art. 1H, §14.

3. See REPUBLICAN GOVERNORS PUBLIC POLICY COMMITrrEE, RECENT REPUBLICAN
SCHOOL CHOICE REFORMs (2013), available at http://rgppc.com/wp-content/uploads/
2013/01/2013-01-28-SchoolChoiceWeekMemo.pdf.

4. One of the thirteen schools operating in 2011-2012, Frontier Virtual Charter
High School, ceased operations and relinquished its charter. The Department of Edu-
cation (DOE) has also started the process to revoke the charter of Solomon Charter
School which opened in 2012. The DOE announced that Solomon Charter was violat-
ing the terms of its charter by operating essentially as a bricks and mortar charter
school instead of as a cyber charter. Bricks and mortar charters must be authorized
by the local school district, not by the DOE. Press Release, Pennsylvania Department
of Education, Secretary of Education seeks Revocation of Philadelphia-Based Solomon
Charter School's Charter (Mar. 15, 2013), available at http://www.portal.state.pa.us/portal/
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ber of cyber charter schools in the country.5 The total revenue of the
cyber charter schools operating during the 2011-2012 academic year
was $407,696,167.80.6 This total is somewhat difficult to derive as

server.pt?open=space&name=Dir&psname=SearchResult&psid=3&cached=true&in
hi userid=2&control=OpenSubFolder&subfolderlD=184640&DirMode=1.

5. There are also a number of for-profit and independent cyber schools but those are
not the focus of this article as they do not yet receive public funds. Charter schools,
including cyber charters, are required to be non-profit organizations under Pennsylva-
nia law though they are allowed to contract with for-profit organizations for manage-
ment and other services. 24 PA. STAT. ANN. § 17-1745-A (West, Westlaw through Ses-
sion Act 2013-72).

6. There were thirteen cyber charters operating in Pennsylvania in the 2011-2012
school year and ten of them filed Annual Reports which are all available through the
Pennsylvania Department of Education website. Annual Reports and Enrollment Data,
PENNSYLVANIA DEPARTMENT OF EDUCATION, http://www.portal.state.pa.us/portal/server.
pt/community/annual-reports-andenrollmentdata/7357/201 1_charter school_
annual-reports/1 199915 (last visited Sept. 13, 2013) (all reports cited in this article
come from this website unless otherwise indicated).

Those Annual Reports each contain a "Preliminary Statement of Revenue, Expen-
ditures & Fund Balance as of June 30, 2011." The amounts listed for total revenue
follows. 21st Century Cyber Charter School, $7,442,758.42. PA. DEP'T OF EDUC., CHAR-
TER ANNUAL REPORT: 21ST CENTURY CYBER CS 448 (2012) [hereinafter 21ST CENTURY
REPORT]. Achievement House Charter School, $6,829,682.97. PA. DEP'T OF EDUC.,
CHARTER ANNUAL REPORT: ACHIEVEMENT HOUSE CS 123 (2012) [hereinafter ACHIEVEMENT
HOUSE REPORT]. Agora Cyber Charter School, $70,158,230.32. PA. DEP'T OF EDUC.,
CHARTER ANNUAL REPORT: AGORA CYBER CS 62 (2012) [hereinafter AGORA CYBER RE-
PORT]. Central PA Digital Learning Foundation Charter School, $1,331,120. PA. DEP'T
OF EDUC., CHARTER ANNUAL REPORT: CENTRAL PA DIGITAL LEARNING FOUNDATION CS
59 (2012) [hereinafter CENTRAL PA DIGITAL REPORT] (this report did not disclose the rev-
enues for the year ending June 30, 2011 so the figure is that set forth as revenues for
2010 in the school's audit). Commonwealth Connections Academy Charter School,
$53,432,089.53. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: COMMONWEALTH CONNEC-
TIONs ACADEMY CS 202 (2012) [hereinafter COMMONWEALTH CONNECTlONS REPORT] (this
report listed expenditures and revenue less expenditures but did not separately list rev-
enue; the figure I used was the total of the two provided). PA Learners Online Regional
Cyber Charter School, $5,702,655.57. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: PA
LEARNERS ONLINE REGIONAL CYBER CS 90 (2012) [hereinafter PALO REPORT]. Pennsyl-
vania Cyber Charter School, $108,942,302. PA. DEP'T OF EDUC., CHARTER ANNUAL RE-
PORT: PENNSYLVANIA CYBER CS 69 (2012) [hereinafter PA CYBER REPORT]. Pennsylvania
Distance Learning Charter School, $3,548,225. PA. DEP'T OF EDUC., CHARTER ANNUAL
REPORT: PENNSYLVANIA DISTANCE LEARNING CS 109 (2012) [hereinafter PA DISTANCE
LEARNING REPORT] (again the sum of the expenditures plus the revenue minus expendi-
tures figures as the report does not separately list revenue). PENNSYLVANIA LEADERSHIP
CS, $25,174,514. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: PENNSYLVANIA LEADER-
SHIP CS 189 (2012) [hereinafter PA LEADERSHIP REPORT] (total of expenditures plus rev-
enue less expenditures). PENNSYLVANIA VIRTUAL CS, $37,385,503. PA. DEP'T OF EDUC.,
CHARTER ANNUAL REPORT: PENNSYLVANIA VIRTUAL CS 372 (2012) [hereinafter PA VIR-
TUAL REPORT]. SusQ-Cyber Charter School, $1,689,632.28. PA. DEP'T OF EDUC., CHARTER
ANNUAL REPORT: SUSQ-CYBER CS 130 (2012) [hereinafter SUSQ-CYBER REPORT]. The
ASPIRA Bilingual Cyber Charter School does not have a completed Annual Report
on the website, probably because 2011-2012 was its first year of operation. It provided
me with a copy of its 990 form for 2010 and its financial statement for the year ending
June 30, 2011, both of which list total revenue of $238,375. ASPIRA Bilingual Cyber
Charter School, IRS Form 990 (2010), 2 (May 11, 2012) (on file with author); ASPIRA
BILINGUAL CYBER CHARTER SCHOOL, FINANCIAL STATEMENTS 4 (2011) (on file with author).
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the per pupil funding the schools receive varies depending on the per
pupil spending of each student's home district and depending on
whether the school received special education funding for any student.
Special education funding is significantly higher than the standard per
pupil amount. I have also not attempted to break out any other forms
of revenue such as that derived from fundraising or investment.7 My
purpose here is just to highlight the significant amount of money de-
voted to cyber charter education in Pennsylvania, the vast majority
of which is taxpayer funds for education.

There are essentially two types of schools within the cyber category
in Pennsylvania. Four of the twelve cyber charters were set up by con-
sortia of public school districts called Intermediate Units (IUs).8 Those
four-21st Century, Central PA Digital Learning Foundation, PA Learn-
ers Online Regional Cyber Charter,9 and SUSQ-Cyber Charter-are run
by the lUs through Boards of Directors composed of public school ad-
ministrators.'o The remaining schools have no direct connection to any
public school district and five of them, the mega-cybers, enroll the larg-
est number of students and tend to employ outside managers-Agora
Cyber, Commonwealth Connections Academy, PA Cyber, PA Leader-
ship Charter, and PA Virtual." The concerns of this article with gover-

The Frontier Virtual Cyber Charter School was in operation during 2011-2012 but no
report is on the Pennsylvania Department of Education's website and the school's
charter was revoked in June 2012. See FRONTIER VIRTUAL CHARTER HIGH SCHOOL,
http://frontiervchs.org/ (last visited Sept. 16, 2013). I have not included it in this
calculation.

7. See generally GARY MIRON & JESSICA L. URSCHEL, BOULDER AND TEMPE: EDUC.
AND THE PUB. INTEREST CENTER & EDUC. POL'Y RES. UNIT, EQUAL OR FAIR? A STUDY
OF REVENUES AND EXPENDITURES IN AMERICAN CHARTER SCHOOLs (2010) (reviewing
the forms of revenue typically received by charter schools), available at http:l/nepc.
colorado.edu/publication/charter-school-finance.

8. IUs are regional education agencies, mostly on the county level in Pennsylva-
nia, that provide services to all types of schools. See What is an Intermediate Unit?,
PENNSYLVANIA ASSOCIATION OF INTERMEDIATE UNITS, https://www.paiu.org/ius.php (last
visited Sept. 13, 2013).

9. PALO was renamed the STREAM Academy for the 2012-2013 academic year
and was closed at the end of that year. STREAM Academy-Liquidation of Assets, AL-
LEGHENY INTERMEDIATE UNrr, http://www.aiu3.net/Level3.aspx?id=13434& (last visited
Sept. 13, 2013). 1 am including it in my analysis because I am focusing on 2011-2012
when the school was in operation as PALO.

10. See 21ST CENTURY REPORT, CENTRAL PA DIGITAL REPORT, PALO REPORT, and
SusQ-CYBER REPORT, supra note 6.

11. See AGORA CYBER REPORT, COMMONWEALTH CONNECTIONS REPORT, PA CYBER RE-
PORT, PA LEADERSHIP REPORT, and PA VIRTUAL REPORT, supra note 6. Two of the re-
maining schools-Achievement House and Aspira Bilingual Cyber do not have the
high number of students of the mega-schools and do not employ outside managers.
PA Distance Learning has 345 students and does use a for-profit manager, White
Hat Distance Learning (WHDL) of Pennsylvania, LLC, located in Ohio. PA DISTANCE
LEARNING REPORT, supra note 6, at 3, 30. The school listed $945,276 for management



nance and funding are heightened the most by the mega-schools as will
be clear from Part III below.

Cyber schools challenge traditional notions of what public educa-
tion is and what it should be. Some of the strongest proponents of
cyber schools share critic Michael Apple's view1 2 that they represent
the ascent of a market model in education, but the proponents embrace
this effect.' 3 For example, Terry Moe and John Chubb are long known
for their fervent support of vouchers and total privatization of educa-
tion in the United States.14 More recently they have lauded the rise of
cyber schools which will provide, in their view, the transformation of
education by taking it out of the hands of elected school boards and
teachers unions.1 " In contrast, critic Michael Apple sounds the alarm
and argues that treating schools and students like a business and its
products will exacerbate existing inequities and foster deepening seg-
regation on racial and class lines.' 6 I am not going to directly enter that

services paid to WHDL on its 2011 990 form, about 26% of its total revenue. PA Dis-
tance Learning IRS Form 990 (2011), 8, (Feb. 27, 2013), available at http://www.
guidestar.org/FinDocuments/2012/201/331/2012-201331146-09125df7-9.pdf.

12. MICHAEL W. APPLE, EDUCATING THE "RIGHT" WAY: MARKETS, STANDARDS, GOD,
AND INEQUALITY 12-20, 187-88 (RoutledgeFalmer 2001). Apple critiques the marketi-
zation of education as "a process in which the state shifts the blame for the very evi-
dent inequalities in access and outcome it has promised to reduce, from itself onto
individual schools, parents, and children." Id. at 76.

13. TERRY M. MOE & JoHN E. CHUBB, LIBERATING LEARNING: TECHNOLOGY, PoLTIcs,
AND THE FUTURE OF AMERICAN EDUCATION 172 (John Wiley & Sons, Inc. 2009) [here-
inafter MOE & CHUBB, LIBERATING LEARNING].

14. JOHN E. CHUBB & TERRY M. MOE, POLITICS, MARKETS & AMERICA'S SCHOOLS
(Brookings Institution Press 1990). "[W]ithout being too literal about it, we think re-
formers would do well to entertain the notions that choice is a panacea. This is our
way of saying that choice is not like the other reforms and should not be combined
with them as part of a reformist strategy for improving America's public schools.
Choice is a self-contained reform with its own rationale and justification. It has the
capacity all by itself to bring about the kind of transformation that, for years, reformers
have been seeking to engineer in myriad other ways. Indeed, if choice is to work to
greatest advantage, it must be adopted without these other reforms, since the latter
are predicated on democratic control and are implemented by bureaucratic means." Id.

15. MOE AND CHUBB, LIBERATING LEARNING, supra note 13, at 167. They assume that
teachers who are organized in unions are inherently regressive and self-protective in
fighting any and all changes to education. It is beyond the scope of this article to de-
bunk this claim but it must be noted that the states that score the highest on the NAEP
exams, considered the gold standard of standardized testing and the only exam given
in all states, tend to be the states with the strongest teachers unions while the states
with weak or no unions are largely at the bottom of the ranks. Internationally, Finland,
where all teachers are unionized, has the highest scores. See, e.g., Jenny Anderson,
From Finland, A Story of Educational Success In Going Against the Tide, N.Y. TNEs,
Dec. 13, 2011, at A33.

16. APPLE, supra note 12, at 80-83; see also Susan L. DeJarnatt, The Myths of
School Choice: Reflections on the Two-Income Trap, 4 RUTGERS J.L. & PUB. POL'Y
94 (2006).
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debate. This analysis is based on the reality that cyber charter schools
are part of the public education environment and that we lack an ad-
equate legal framework for evaluating the role they play in the public
education that the state is constitutionally obligated to provide.

Cyber charter schools are a growing national phenomenon. The Na-
tional Education Policy Center (NEPC) reports that, in 2012, there
were 311 full time virtual charter schools in the United States with ap-
proximately 200,000 students enrolled." Although a majority of the
schools, 59%, are run by non-profit managers, school districts or
state agencies, a majority of the students, 67%, are enrolled in virtual
schools operated by for-profit Educational Management Organizations
(EMOs)'" like K-12 Inc.19 The national demographics of the cyber
schools are interesting. They are significantly more white and less
poor than the traditional public schools, 75% white compared to 54%
white public education students; 10.3% black compared to 16.5%
black public education students; and only 11% Hispanic compared
to 23.7% Hispanic public education students.2 0 The percentage of
cyber students receiving free or reduced price lunch, the standard in-
dicator of poverty for students, is 35.1% compared to 45.4% of pub-
lic education students nationally.2 1 The cyber schools have a much
lower population of English Language Learners (ELLs), at 0.1%,
than the 9.6% average for public schools nationally.22 The cyber
schools differ in their population of special education students with

17. NAT'L EDUC. POLICY CTR., VIRTUAL SCHOOLS IN THE U.S. 2013: POLITICS, PERFOR-
MANCE, PoLICY, AND RESEARCH EVIDENCE 24 (Alex Molnar et al. eds., 2013), available at
http://nepc.colorado.edulfiles/nepc-virtual-2013.pdf [hereinafter VIRTUAL SCHOOLS].
Molnar defines virtual school as "full-time, public elementary and secondary virtual
public schools serving U.S. students. This includes virtual schools operated by for-
profit Education Management Organizations (EMOs) as well as virtual schools oper-
ated by states or districts. Private virtual schools are excluded. Also excluded are
schools offering a combination of full-time virtual programs and blended programs,
unless it was possible to separate data for the full-time virtual school component."
Id. at 23. The research includes both charter school and those operated by school dis-
tricts and state agencies. Id. at 24-25.

18. An EMO is "a private organization or firm that manages public schools, includ-
ing district and charter public schools." GARY MIRON ET AL., NAT'L EDUC. POLICY CTR.,
PROFILES OF FOR-PROFIT AND NONPROFIr EDUCATION MANAGEMENT ORGANIZATIONS, 2
(Kevin Welner ed., 2012), available at http://nepc.colorado.edu/files/EMO-profiles-
10-1 _0.pdf. The term was coined by Wall Street analysts using the terminology of
HMO from the health care industry. Id. at 1.

19. Id. at 50.
20. VIRTUAL SCHOOLS, supra note 17, at 26-27.
21. Id. at 27-28.
22. Id. at 28.
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Individualized Education Programs (IEPs) 23 as well. NEPC reports
that:

Overall, the proportion of students with disabilities in the virtual schools is around
half of the national average, or 7.2% compared with 13.1%. Only 92 schools re-
ported special education data. Of these schools, 11.5% (10 schools) have a higher
proportion of students with disabilities than the national average, while 88.5%
(82 schools) had a lower than average proportion of students with disabilities.2 4

Again, the goal of this article is to consider the role of public money
in the funding of cyber schools. I will not evaluate the educational
quality of this form of education. 25 I want to examine how Pennsylva-
nia is currently funding the cyber charters, what they are doing with
those public funds, and how their governance structures are set up.
I rely on the publicly available information from the Annual Reports
the schools submit to the Pennsylvania Department of Education, the
schools' websites, and their 990 forms submitted to the Internal Reve-
nue Service.2 6 These records show that the large Pennsylvania cyber

23. IEP stands for "Individualized Education Program" required by federal law for
children with disabilities. 20 U.S.C. § 1414 (2012); 34 C.F.R. § 300.320 (2012).

24. VIRTUAL SCHOOLS, supra note 17, at 28.
25. The Stanford University CREDO study of charter schools in Pennsylvania

found that all of the cyber charter schools performed significantly worse in both read-
ing and math than their traditional public school counterparts and worse than the brick
and mortar charter schools, despite having lower levels of poor students. CTR. FOR RE-
SEARCH ON EDUc. OUTCOMES (CREDO) AT STANFORD UNIVERSITY, CHARTER SCHOOL PER-
FORMANCE IN PENNSYLVANIA, 8-9 (2011), available at http://credo.stanford.edu/reports/
PA%20State%2OReport_20110404_FINAL.pdf [hereinafter CREDO Study].

None of the 13 cyber charters operating in Pennsylvania made Adequate Yearly
Progress (AYP) in 2012 and only two-PA Cyber and 21st Century Cyber, did so
in 2011. See 21st Century Cyber CS: School AYP Overview, PA. DEP'T. OF EDUC.,
http://paayp.emetric.net/School/Overview/cl5/124150002/7691 (last visited Sept. 13,
2013); PA Cyber CS: School A YP Overview, PA. DEP'T. OF EDUC., http://paayp.emetric.
net/School/Overview/c4/127043430/7650 (last visited Sept. 13, 2013). The Department
of Education had to recalculate the AYP status in 2012 after the initial reports and, after
recalculation, even 21st Century, failed to make AYP in 2012. Mary Niederberger, No
Cyber Charter School in Pennsylvania Made Adequate Yearly Progress, PITTSBURGH
POsT-GAZETTE (Jan. 23, 2013), http://www.post-gazette.com/stories/news/education/no-
cyber-charter-school-in-pennsylvania-made-adequate-yearly-progress-671590. I am
also not going to address the comparative effectiveness of distance learning and in
person instruction which is the subject of much study and controversy. I do note how-
ever that distance learning is promoted at least in part with the argument that it is
cheaper. MOE & CHUBB, LIBERATING LEARNING, supra note 13, at 97-98; Chris Lehmann,
The Seductive Allure of Edu-Tech Reform, PRACTICAL THEORY BLOG (Aug. 20, 2012),
http://practicaltheory.org/blog/2012/08/20/the-seductive-allure-of-edu-tech-reform/.

26. 990 forms are available for all of the Pennsylvania cyber charters through
GuideStar with the exceptions of Frontier, ASPIRA, PALO, and PA Cyber. See GUIDE-
STAR, http://www.guidestar.org/Home.aspx (last visited Sept. 13, 2013). ASPIRA pro-
vided a copy of its 990 to me upon request. ASPIRA Cyber Form 990 (2010), supra
note 6. Frontier has ceased operations. See FRONTIER VIRTUAL CHARTER HIGH SCHOOL,
supra note 6. PA Cyber, although incorporated as a non-profit corporation in Pennsyl-
vania, is not a 501(c)(3) non-profit and does not appear to file 990 returns. The finan-
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schools tend to carry significant surpluses and have accumulated sig-
nificant assets. Most also have contracts with for-profit entities for
management or curriculum or both. 27 The former Auditor General
of Pennsylvania28 has argued that the cyber schools are overfunded. 29

They receive the same per pupil funding as the bricks and mortar char-
ter schools although their expenses are quite different. Oversight is
entirely in the hands of the state department of education with gover-
nance responsibility in the hands of the boards of trustees that run the
individual schools. 30

cial information I was able to locate for PA Cyber was presented as part of the Annual
Report of the school available on the Pennsylvania Department of Education website.
PA CYBER REPORT, supra note 6, at 65-70. A PALO representative advised me that the
school is not incorporated as a 501 (c)(3) non-profit and thus has not filed 990 returns.
PALO has included an extensive financial report in its annual report filed with the
Pennsylvania Department of Education. PALO REPORT, supra note 6, at 45-71, 87-90.

27. See PA CYBER REPORT, supra note 6, at 415 (management contract with Na-
tional Network of Digital Schools); AGORA CYBER REPORT, supra note 6 at 4, 36,
167 (management contract with K-12, Inc.); COMMONWEALTH CONNECTIONs REPORT,
supra note 6, at 60 (management contract with Commonwealth Academy of Pa.,
LLC); PA VIRTUAL REPORT, supra note 6, at 3, 293 (contract with K-12, Inc. for
curriculum).

28. Jack Wagner was the Auditor General until January 15, 2013, when he was suc-
ceeded by Eugene DePasquale. Auditor General Eugene DePasquale, PENNSYLVANIA
DEPARTMENT OF THE AUDITOR GENERAL, http://www.auditorgen.state.pa.us/about/bio
DePasquale.html (last visited Sept. 13, 2013).

29. Press Release, Pennsylvania Department of the Auditor General, Auditor Gene-
ral Jack Wagner Says Fixing PA's Charter School Formula Could Save $365 Million a
Year in Taxpayer Money (June 20, 2012), available at http://www.auditorgen.state.
pa.us/department/press/wagnersaysfixingpa%E2%80%99scharterschoolformula.html
[hereinafter Auditor General Press Release]. "Wagner's auditors found that based on
the five U.S. states with the largest student enrollment in independently operated char-
ter and cyber schools, Pennsylvania's spending of $12,657 was clearly the highest
among the five states with the most charter and cyber charter students. Ohio spent
$10,652; Michigan, $9,480; Texas, $8,954; and Arizona, $7,671. Wagner said that
Pennsylvania could save taxpayer dollars by correcting the charter and cyber charter
school funding formula by implementing existing state models that have proven to be
more equitable, including using a set state-based rate to fund charter and cyber schools
like some other states across the country have done. The report further noted that
across all states, funding levels appear to dictate spending habits. Wagner said Penn-
sylvania taxpayers could realize even greater savings if the Commonwealth directly
funded charter and cyber education as do Michigan and Arizona. If Pennsylvania
used Michigan's rate of $9,480, it would save about $318 million annually; if it
used Arizona's rate of $7,671 it would save nearly $500 million annually, based on
2008-09 state rates reported by the U.S. Department of Education." Id.

30. Under current law, local districts charter the bricks and mortar schools and
are responsible for oversight and determinations about renewal. 24 PA. STAT. ANN.
§ 17-1720-A(b) (West, Westlaw through Session Act 2013-72). The Corbett Admin-
istration is pushing a revision to the charter law which would move those responsi-
bilities from the localities to a new state commission. For a critique, see Susan L.
DeJamatt, Follow the Money: Charter Schools and Financial Accountability, 44 URB.
LAW. 37, 77-80 (2012).



Ineffective oversight is a key problem in the non-profit sector gen-
erally including charter schools. Non-profits lack the discipline and
oversight offered by shareholders of for-profit corporations."1 Cyber
schools are, if anything, even more vulnerable to exploitation by self-
interested individuals because the parent community is geographically
dispersed and less able to easily meet to address concerns; the local
school boards have no oversight authority; and the Pennsylvania De-
partment of Education has not exhibited much concern about potential
abuses.

I will review the history of the Pennsylvania charter law and the de-
velopment of the cyber charters in Part II of this article. Part III will
examine the public records on the finances and governance of the
schools. Part IV will present my proposals for changes in the funding
formulas and for devotion of greater resources to monitor and provide
oversight of the schools' spending choices. The framework I envision
recognizes that these schools are state-wide entities and proposes that
the costs and funding should be borne on a state level and not vary
based on the happenstance of which local district the cyber student re-
sides in.

H. Pennsylvania's Charter Law and Subsequent
Charter Development

Scholars of and activists in public education reform hotly disagree on
what role public education should play in society. David Larabee has
identified three goals of public education: democratic equality, social
efficiency, and social mobility.32 Amy Gutmann also identifies three
competing theories of educational reformers but defines them a bit dif-
ferently. 33 The "family state" view cedes control of education to the
state; the "state of families" gives that control to parents; the "state
of individuals" "maximizes future choice without prejudicing children
towards any controversial conception of the good life."34 Education
reformers are in conflict over which goal should dominate. The current
emphasis on market-based reforms, on the surface, seems to favor the

31. Dana Brakman Reiser, There Ought to Be a Law: The Disclosure Focus of Re-
cent Legislative Proposals for Nonprofit Reform, 80 CHI.-KENT L. REv. 559, 602
(2005).

32. David Larabee, Public Goods, Private Goods: The American Struggle Over
Educational Goals, 34 AMER. EDUC. REs. J. 39, 41 (1997).

33. AMY GUTMANN, DEMOCRATIC EDUCATION 22 (Princeton Univ. Press rev. ed.,
1987).

34. Id. at 22-34.
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control of parents, and its proponents claim to foster social mobility
more effectively than the existing structure has achieved.35 But parents
are not on an equal footing when it comes to their ability to navigate a
school marketplace and they vary enormously in the social capital they
can bring to bear on how they can use that marketplace to benefit their
children. 36 The reality is that the market reformers use the rhetoric of
failure to demand more and more state control at the expense of dis-
trict control but with the end goal of privatization through vouchers
and charters. For example, recently enacted laws in Pennsylvania de-
clare that school districts in financial distress are to be taken over by
the state. 37 But the financial distress of many districts has been se-
verely deepened by that same legislature's decision to cut state funding
by billions, and to do so by eliminating the previous administration's
steps toward fiscal equity.38 The effect of the cuts, then, fell most
harshly on the poorest districts which are now on the edge of financial
implosion. 39

Cyber schools play a key role in the increasing moves towards pri-
vatization of public education. There have been two key obstacles to
the growth of bricks and mortar charter schools. One is geography
or, more bluntly, the largely successful efforts of suburban school dis-

35. This claim has been subject to extensive critique. See, e.g., DIANE RAVITCH, THE
DEATH AND LIFE OF THE GREAT AMERICAN SCHOOL SYSTEM: How TESTING AND CHOICE ARE
UNDERMINING EDUCATION 135 (2010); Susan L. DeJarnatt, School Choice and the (Ir)
rational Parent, 15 GEO. J. ON POVERTY L. & POL'Y 1 (2008).

36. Studies show that parents do not tend to focus on academic rigor as the main
factor in their choice of schools but rather they rely on impressions developed from
word of mouth of their friends, racial composition of the available school options,
and convenience. See DeJarnatt, School Choice, supra note 35 (analyzing the avail-
able studies of the exercise of parental choice of schools).

37. 24 PA. STAT. ANN. § 6-691, 6-693 (West, Westlaw through Session Act 2013-72).
38. See PA. BUDGET & POLICY CTR., ANALYSIS: FINAL BUDGET FAILS TO MAKE Up LosT

GROUND, 2-4 (July 9, 2013), available at http://pennbpc.org/sites/pennbpc.org/files/
2013-14-Budget-Analysis-Final.pdf.

39. The Philadelphia School District, as of this writing, is facing a deficit of over
$300,000,000 for the upcoming academic year and has adopted a budget that elimi-
nates vice principals, counselors, non-teaching aides, nurses, sports, music, and art
from all schools. See Martha Woodall & Melissa Chea-Annan, Phila. SRC approves
doomsday budget, PHILADELPHIA INQUIRER (June 1, 2013), http://articles.philly.com/
2013-06-01/news/39658243_1_school-budget-dworetzky-new-funds. The Chester
Upland School District ran out of money and nearly closed down in the spring of
2012 and is still teetering on the brink. Valerie Strauss, Pennsylvania School District
on Verge of Collapse (and using free labor to stay open), WASH. POST (Jan. 12, 2012),
http://www.washingtonpost.com/blogs/answer-sheet/post/pennsylvania-school-district-
on-verge-of-collapse-and-using-free-labor-to-stay-open/201201/10/gIQAuXAgrP-blog.
html. The York, Duquesne, and Harrisburg districts also qualify as financially dis-
tressed. Hilary Russ, PA says two school districts financially distressed, REUTERS
(Dec. 12, 2012), http://www.reuters.com/article/2012/12/12/pennsylvania-schools-finan
cial-distress-idUSLIE8NCJ5Q20121212.
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tricts to block entry to charter schools. 40 Another is that the bricks
and mortar charter schools tend to have low rates of enrollment of
students with special education needs and with behavioral issues.4 '
That leaves a pool of students who are not attractive to bricks and mor-
tar charter schools but who have to be educated under a privatization
system. Cyber charters can avoid both of these obstacles. Cybers have
no geographic boundaries and can enroll children from anywhere within
Pennsylvania. Cybers, I propose, also have less concern about "diffi-
cult" students because they rely so heavily on the in-home coach to han-
dle the direct relationship with the student-i.e. mom does the work.

A. The Pennsylvania Funding Formula for
Charter Schools

The existing Pennsylvania charter school law allows cyber charters but
makes few distinctions between the cybers and the bricks and mortar
schools. Both types of schools receive per pupil funding under the
same formula, which provides the charters with the per pupil spending
of the district of each charter student's residence, minus the district's
spending on transportation and non-K-12 costs, including pre-K and
adult education. 4 2 The funding formula for special education students
is more complicated but the key point is that the charters get a spec-

40. James E. Ryan & Michael Heise, The Political Economy of School Choice, 111
YALE L.J. 2043, 2076 (2002); James Osborne, Cherry Hill Battling Proposed Charter
School, PHILLY.COM (Oct. 11, 2011), http://articles.philly.com/2011-10-11/news/
30267101_1_charter-schools-cherry-hill-450-student-school.

41. A recent evaluation of charter school admissions in Philadelphia demonstrates
how some charter schools manage to achieve these low numbers. See Benjamin Her-
old, Questionable Application Processes at Green Woods, Other Charter Schools, THE
NOTEBOOK (Sept. 14, 2012), http://thenotebook.org/blog/125141/district-details-quest
ionable-application-processes-green-woods-other-charters. Charters also tend to have
high rates of attrition which are at least in part related to strict enforcement of conduct
rules. Id.

42. 24 PA. STAT. ANN. § 17-1725-A (West, Westlaw through Session Act 2013-72).
"A. (2) For non-special education students, the charter school shall receive for each
student enrolled no less than the budgeted total expenditure per average daily mem-
bership of the prior school year, as defined in section 2501(20), minus the budgeted
expenditures of the district of residence for nonpublic school programs; adult educa-
tion programs; community/junior college programs; student transportation services;
for special education programs; facilities acquisition, construction and improvement
services; and other financing uses, including debt service and fund transfers as pro-
vided in the Manual of Accounting and Related Financial Procedures for Pennsylvania
School Systems established by the department." Id. The per pupil spending formula
does include the district's cost for pensions which is a source of controversy as the
pension costs should just be funding the pensions of district employees in the eyes
of many critics of this provision. News Release, Pa. House of Representatives, Rep-
resentative James Roebuck, New Charter/Cyber School Reform Bill Would Save
Money Sooner, (Oct. 2, 2013), available at http://www.pahouse.com/pr/188100212.asp.
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ified higher amount for special education students regardless of the na-
ture of the student's disability or the costs for accommodating that stu-
dent.43 Although charter schools generally have lower percentages of
students with IEPs than do the traditional public schools, some char-
ters have relatively high enrollments of students with "low cost" dis-
abilities." The lack of differentiation in the funding formula certainly
gives schools an incentive to avoid students with expensive disabilities
but to enroll students who will bring with them funding that will far
exceed the costs of dealing with the disability presented.

Most bricks and mortar charter schools draw their students from a
single district so the per pupil funding is relatively clear. In Philadel-
phia, for example, the per pupil funding in the 2009-2010 school year for
a charter school student without an IEP was $8,183.58 and $17,788.75
for a student with an IEP.45 But per pupil spending varies widely among
districts in Pennsylvania from a low of $8,759 to a high of $22,484
in the 2009-2010 school year.46 Cyber charters receive that funding
based on the residence of the students who enroll, not based on the
costs of educating that student.47

It is much more difficult to determine the actual costs per pupil of
educating students in the cyber charters. Auditor General Wagner's

43. 24 PA. STAT. ANN. § 17-1725-A (West, Westlaw through Session Act 2013-72).
"(3) For special education students, the charter school shall receive for each student
enrolled the same funding as for each non-special education student as provided in
clause (2), plus an additional amount determined by dividing the district of residence's
total special education expenditure by the product of multiplying the combined per-
centage of section 2509.5(k) times the district of residence's total average daily mem-
bership for the prior school year. This amount shall be paid by the district of residence
of each student." Id. Special education funding for all public school students in Penn-
sylvania suffers from this same lack of distinction though new ways of determining
special education funding are being studied by a Commission. Brett Schaefer, Corbett
signs bill to devise a formula for funding special education services, THE NOTEBOOK
(Summer 2013), http://thenotebook.org/summer-2013/136024/corbett-signs-bill-devise-
formula-funding-special-education-services.

44. See Dan Hardy, Inside Chester Community Charter: Drawing Praise, Money,
and Criticism, PHLLY.COM (Mar. 18, 2012), http://articles.philly.com/2012-03-18/news/
31207769_1_school-choice-largest-charter-chester-upland-school-district (Hardy notes
that the Chester Community Charter School has an unusual percentage of special educa-
tion students, 26.7% compared to the state average of 15.2% and 40 percent of those spe-
cial education students have speech or language impairments).

45. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: AD PRIMA CS, 3 (2011).
46. These numbers are the total per pupil spending before the amounts for transpor-

tation and non-K-12 spending are deducted for the charter school payments. BRETT
SCHAEFER, THE EDUCATION LAW CENTER, SPREADSHEET, 2009-2010 PER PUPIL SPENDING
By DISTRICT (on file with author) (compiled from Pennsylvania Department of Educa-
tion data).

47. PA Virtual Charter School, for example, noted in its Annual Report that its
3,353 students came from 419 of the 500 school districts in Pennsylvania. PA VIRTUAL
REPORT, supra note 6, at 3.



audit estimated the cyber schools in Pennsylvania received average
funding of $10,145 per pupil.48 Funding formulas for both cyber
and bricks and mortar charter schools are complex and vary widely
across the country but most states do fund the two types of charters
at the same level.4 9 Pennsylvania is in that category and provides iden-
tical per pupil funding for cyber schools as it does for bricks and
mortar charter schools.5 0

B. Costs of Operation-Cybers versus Bricks
and Mortar Charters

The costs of operation of a cyber charter contrasted with a bricks and
mortar charter are quite different. The cyber schools have much lower
costs for buildings and the staff that are required to maintain them;
they may have administrative buildings but they require no traditional
school building with classrooms, gym, auditorium, library, cafeteria,
and playground. The cyber schools have lower levels of teaching
and administrative staff on average."' Cyber schools do have expenses
that are not typical of bricks and mortar schools. For example, com-
puters are provided to each student along with a connection to an In-
ternet provider. 52 In addition, the logistics of complying with Pennsyl-
vania's testing regime requires that the schools rent space for the
students to take the state standardized test.5 3 But these expenses do
not match the savings in costs for buildings and staff.54

48. Auditor General Press Release, supra note 29.
49. GARY MIRON & JESSICA L. URSCHEL, NAT'L EDUC. POLICY CTR., UNDERSTANDING

AND IMPROVING FuLL-TEmE VIRTUAL SCHOOLs 16 (2012), available at http://nepc.colorado.
edu/files/nepcrbkl2miron.pdf.

50. The funding system is the current focus of legislative proposals in Pennsylvania
and even Governor Corbett has expressed concern about whether the actual costs
should be reflected in the funding system. Proposals range from setting up a commis-
sion to determine actual costs to changing the calculation for special education. Andy
Sheehan, Gov. Corbett to Ask Legislature to Reduce Cyber School Funding, CBS
PITrSBURGH (June 8, 2012), http://pittsburgh.cbslocal.com/2012/06/08/gov-corbett-to-
ask-legislature-to-reduce-cyber-school-funding/. However, Gov. Corbett's proposed
budget for 2013-2014 did not address this issue. Press Release, Pashinski: Gov. Cor-
bett's Budget Favors Corporations over Families and Retirees (Feb. 5, 2013), avail-
able at http://www.pahouse.com/pashinskilPAHouseNews.asp?doc=28747.

51. MIRON & URSCHEL, supra note 49, at 26-27.
52. Id. at 28-29.
53. Jon Marsh, CEO of the 21st Century Cyber Charter School explained that the

cyber schools must administer the state tests in person under the supervision of proc-
tors certified by the state Department of Education. The cyber schools do not typically
have physical space available for all of the students to take the test which must be
done within a particular window of time. Telephone Interview with Jon Marsh,
CEO, 21st Century Cyber Charter School (Sept. 11, 2013).

54. MIRON & URSCHEL, supra note 49, at 29.
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Several of the large cyber charters in Pennsylvania report high
teacher to student ratios compared to those for bricks and mortar char-
ter schools in Philadelphia. Agora Cyber Charter School reported a
ratio of 50 to 11; PA Virtual, a ratio of 55 to 1;56 and Commonwealth
Connections reported a ratio of 26 to 1.57 Some have lower reported
ratios: PA Leadership reports an 11 to 1 ratio58 and PA Cyber reports
a 17 to 1 ratio.59 in contrast, some of the most highly regarded bricks
and mortar charter schools in Philadelphia have ratios of 12 to I (Folk
Arts-Cultural Treasures Charters School (FACTS));a 14 to 1 (KIPP Phil-
adelphia Charter School);6 1 15 to 1 (Planet Abacus Charter School).62

Lincoln Park Performing Arts Charter School (LPPAC), which has a
close connection to PA Cyber, has a ratio of 13 to 1.63 Fewer teachers
mean fewer salary costs, one of the largest components of a school
budget.

Reported building expenses are quite different for the two kinds of
schools. Agora reported building expenses of less than one percent
of its total revenue.' Commonwealth Connections' building expense
was four percent of total revenue. 65 PA Leadership's reported building
expenses comprise a bit over one percent of its revenues. 66 PA Virtual
has the second highest reported percentage, three percent, for building
expenses. 67 In contrast, the bricks and mortar charter schools, spend a
much greater percentage of their revenues on building expenses. Planet

55. AGORA CYBER REPORT, supra note 6, at 2.
56. PA VIRTUAL REPORT, supra note 6, at 2.
57. COMMONWEALTH CONNECTlONs REPORT, supra note 6, at 2.
58. PA LEADERSHIP REPORT, supra note 6, at 2.
59. PA CYBER REPORT, supra note 6, at 3. The Report lists the total instructional

staff at 355 and the number of students as 9,651. Although it asserts a 1:17 teacher/
student ratio, the math of dividing 9651 by 355 equals 27, not 17.

60. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: FOLK ARTS-CULTURAL TREASURES
CS 2 (2011) [hereinafter FACTS REPORT].

61. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: KIPP PHILADELPHIA CS 2 (2012)
[hereinafter KIPP PHILADELPHIA REPORT].

62. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: PLANET ABACUS CS 2 (2011)
[hereinafter PLANET ABACUS REPORT].

63. PA. DEP'T OF EDUC., CHARTER ANNUAL REPORT: LINCOLN PARK PERFORMING ARTS
CS 2 (2012).

64. Building expenses were listed at $469,727 out of total revenue of
$70,158,230.32. AGORA CYBER REPORT, supra note 6, at 62-64.

65. Commonwealth Connections reported significantly higher building expenses
of $2,296,796.63 but that figure is still only four percent of its revenues of
$53,432,089.53. COMMONWEALTH CONNECTIONS REPORT, supra note 6, at 201-03.

66. Building expenses of $309,739; total revenues of $25,174,514.00. PA LEADER-
SHIP REPORT, supra note 6, at 187-89.

67. Building expenses of $1,216,759; total revenues of $37,385,504. PA VIRTUAL
REPORT, supra note 6, at 367-68.
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Abacus Charter School, a bricks and mortar charter school, spent 20%
of its revenues on building expenses.68 FACTS reported building ex-
penses comprising 14% of its total revenue; 69 and Independence Charter
School reported building expenses comprising nearly 17% of its total
revenues. 7 0

C. Authorization and Oversight

The other critical distinctions between the two types of charter schools
under the Pennsylvania Charter Law are authorization and oversight.
Bricks and mortar charter schools are authorized by the school district
in which the school exists.7 I That district is responsible for authorizing
the charter initially and for determining whether the charter should be
renewed or terminated at the end of the initial time period.72 Philadel-
phia, for example, maintains an Office of Charter Schools within the
central administration which is responsible for administering these
functions while the ultimate decisions to authorize, renew, or termi-
nate are made by the School Reform Commission.73 The State Depart-
ment of Education has a role in the appeal process but it is not initially
involved in these key decisions.

In contrast, the Pennsylvania State Department of Education is di-
rectly responsible for authorization of new cyber charter schools and
for oversight of existing ones.74 Cyber charters submit their applications
for charters and their annual reports and other paperwork to the Depart-
ment of Education. 75 Only the Department of Education determines
whether to authorize a new cyber charter or to terminate or renew ex-
isting cyber charters. 76 The local districts which provide the students
and the funding have no voice in the decisions to create these schools. 77

68. Building expenses of $477,499.94; total revenue of $2,608,844.49. PLANET ABA-
cus REPORT, supra note 62, at 131, 133.

69. Building expenses of $881,495.15; total revenue of $5,789,181.60. FACTS RE-
PORT, supra note 60, at 46-50, 52.

70. Building expenses of $1,586,304; total revenue of $8,822,486. PA. DEP'T OF
EDUC., CHARTER ANNUAL REPORT. INDEPENDENCE CS 244 (2011).

71. 24 PA. STAT. ANN. § 17-1717-A(e)(4) (West, Westlaw through Session Act
2013-72).

72. 24 PA. STAT. ANN. § 17-1728-A(a) (West, Westlaw through Session Act 2013-72).
73. It is beyond the scope of this paper to address the limitations of this system-

including insufficient funding and lack of nuanced tools beyond the blunt force of
wholesale termination or renewal-but I addressed them in a prior article. See DeJamatt,
Follow the Money, supra note 30.

74. 24 PA. STAT. ANN. § 17-1741-A (West, Westlaw through Session Act 2013-72).
75. Id.
76. Id. at §§ 1741-A, 1742-A.
77. As discussed below, some districts and Intermediate Units, a group of districts,

have created their own cyber programs. The districts can certainly function as appli-
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Revisions to the Pennsylvania Charter Law have been floating around
the legislature for several years now.78 The proponents of charter
schools generally support legislation that would move authorization
and oversight of all charter schools from the districts to the state.7 9

They also support proposals to extend the charter period from the cur-
rent five years to ten years with automatic renewal unless the authorizer
takes explicit action to terminate a charter.so Critics of the pro-charter
proposals counter with calls for tighter oversight generally and specifi-
cally tighter oversight of spending by charters. 8 ' There is more agree-
ment that the funding formula needs fixing, particularly the special ed-
ucation formula 82 and the lack of differentiation between funding for
special education students within cyber and bricks and mortar charters.
The cyber charters, however, have fought against any reduction in their
per pupil funding.83

D. Concerns-the PA Cyber Story

It is quite clear that the cyber school funding structure provides signif-
icant opportunity for profit-making and business investment. 84 PA
Cyber Charter School proudly bills itself as the largest cyber school
in the country and as the linchpin to the economic recovery of Mid-
land, Pennsylvania.8 s Midland was a steel town and, with the decline
of the steel industry, Midland declined to a point where it lost its high
school. As the PA Cyber website explains through a video, people in
Midland came up with the idea of taking advantage of the new charter
school legislation in Pennsylvania to create a cyber option for the stu-
dents who lacked a bricks and mortar high school. It grew from the

cants for and operators of cyber charters but they do not have oversight capacity under
existing state law. See 24 PA. STAT. ANN. § 17-1725-A (West, Westlaw through Ses-
sion Act 2013-72).

78. See DeJarnatt, Follow the Money, supra note 30, at 77-80.
79. Id.
80. Id. at 80-81.
81. See infra Part IV (Recommendation number 4).
82. Id. (Recommendation number 3).
83. See Suzanne D. Hair, Cyber Schools Are Public Schools: As I See It, THE PA-

TRIUT NEWS (June 3, 2013), http://www.pennlive.com/opinion/index.ssf/2013/06/cyber-
schools-.are-public-schoolsas i seeit.html?incartriver (opposing any reductions in
payments to cyber schools); Pennsylvania Cyber Charter Schools Rally to Oppose
Funding Cuts, PR NEWSWRE (May 17, 2013), http://www.pmewswire.com/news-releases/
pennsylvania-cyber-charter-schools-rally-to-oppose-funding-cuts-207899341.html.

84. Indeed that is a positive in the view of Moe and Chubb. MOE & CHUBB, LIBER-
ATING LEARNING, supra note 13, at 164-66.

85. PA Cyber and Midland, PA CYBER, http://www.pacyber.orglabout.jsp?pageld=
2161392240601291297846033 (last visited Sept. 13, 2013).
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initial 500 students enrolled to its present student population of over
11,000 students from across Pennsylvania.

The school personnel developed a curriculum for cyber education
because none existed at the time.86 It spun off a related non-profit
management organization called the National Network of Digital
Schools (NNDS) whose mission is to provide curriculum and manage-
ment support to cyber schools across the country. PA Cyber however
remains NNDS's main source of income. PA Cyber provided NNDS
with that cyber curriculum and now purchases cyber curricula from
NNDS to the tune of over $30,000,000 annually." PA Cyber also de-
votes 12% of its revenue to NNDS for "management services" which
in fiscal year 2010 was $11,373,683.89 NNDS in turn reported "man-
agement services" income of $13,976,958 in 2010 which appears to
come primarily from PA Cyber. 90

PA Cyber's management contract with NNDS calls for NNDS to
provide the following:

1. General business advice regarding operation and management of
the School and its resources.

2. Negotiate agreements on behalf of the School to carry out and
implement the purpose of the School.

3. Assist the School with accounting records and operational policies.
4. Provide assistance to the School with legal counsel and auditors

as may be required.
5. Provide staff development and human resource services.
6. Marketing School services for the purpose of increasing

enrollment.
7. Procurement, shipping and transportation service.
8. Provide physical plant and information technology services. 91

86. MOE & CHUBB, LIBERATING LEARNING, supra note 13, at 62-65. "PA Cyber has
invested millions of dollars in its course, and now has a repertoire of 250 courses
in all. It is currently in the midst of a multimillion-dollar investment in a curriculum
for the primary grades, K-4." Id. at 64. "The curriculum of PA Cyber is an impressive
creation fueled only by regular public school dollars, not private investment." Id. at 65.

87. Id. at 65-66.
88. National Network of Digital Schools Management Foundation, IRS Form 990

(2010), Sched. L, Part V, available at http:// http://www.guidestar.org/FinDocuments/
2011/260/125/2011-260125828-08572ce2-9.pdf [hereinafter NNDS Form 990 (2010)].

89. See PA CYBER REPORT, supra note 6, at 415.
90. NNDS Form 990 (2010), supra note 88, at 9. NNDS advertises the curricula on

its website but there is no mention of prices, and only limited mention of other
schools. NATIONAL NETWORK OF DIGITAL SCHOOLs, http://www.nndsonline.org/ (last vis-
ited Sept. 13, 2013).

91. PA CYBER REPORT, supra note 6, at 415.
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This arrangement began in 2005 and was amended in 2010 to run for
five years with automatic renewal for one year unless terminated. 92 To
make matters even more fuzzy, NNDS in turn paid the Avanti Man-
agement Group LLC $5,195,301 for "mgmt/marketing."9 3 The CEO
of Avanti is Brett Geibel94 who, according to news reports, is the for-
mer Director of Technology for PA Cyber, and former senior vice
president of NNDS. 95 PA Cyber itself does not have 990 forms on
file with the IRS. Its lawyer stated in response to a "Right to Know"
request that the school did not have documents responsive to my re-
quest for its 2009 and 2010 990 forms. 96

PA Cyber and NNDS also have financial relationships with LPPAC.
The PA Cyber Annual Report notes that "[o]n June 30, 2009, the
school and The Lincoln Park Performing Arts Center (LPPAC) agreed
to cancel a prepaid lease originally signed in May 2005. Additionally,
LPPAC signed a promissory note agreeing to repay the School the re-
maining balance of $8,500,000 over a period of twenty-four years
through June 30, 2034. As of June 30, 2010, the balance of this note
receivable is $8,160,000."97 The PA Cyber Annual Report provides
no further information about this obligation. The 990 form for LPPAC
itself discloses that it "received donations, management services and
other assistance from [NNDS] totaling 2,689,932.",98 LLPAC also sold
curriculum to PA Cyber Charter totaling $1,914,625.9

92. Id.
93. NNDS Form 990 (2010), supra note 88, at 8.
94. Rich Lord, PA Cyber Condo Deal in Florida Defies Math, PfTrSBURGH POST GA-

ZETTE (Oct. 12, 2012), http://www.post-gazette.com/stories/news/education/pa-cyber-
condo-deal-defies-traditional-math-657213 (describing a real estate transaction be-
tween Nick Trombetta and Palantine Development, LLC, founded by Brett Giebel;
Trombetta purchased a condo in Florida for $933,000 in 2011 and sold it to Palantine
Development a year later for $10; Palantine then listed the condo for sale at
$875,000).

95. Rich Lord, PA Cyber Connections Prompt Inquiry, PITrSBURGH POST-GAZETTE
(Aug. 12, 2012), http://www.post-gazette.com/stories/news/education/pa-cyber-connec
tions-prompt-inquiry-648675.

96. PA Cyber is organized as a non-profit under Pennsylvania law but does not ap-
pear to be registered as a 501(c)(3) non profit for IRS purposes; thus it has no obliga-
tion to file 990 returns and its finances, as a result, are more opaque. The annual re-
ports required by the Pennsylvania Department of Education do include some financial
information which became available on line in 2012. See PA CYBER REPORT, supra
note 6, at 65-69, 415.

97. PA CYBER REPORT, supra note 6, at 413.
98. Lincoln Park Performing Arts Center, IRS Form 990 (2010), Sched. L, 2, available

at http://www.guidestar.org/FinDocuments/2011/043/703/2011-043703131-085e5cfa-9.pdf
[hereinafter LPPAC Form 990 (2010)].

99. Id.



All of these organizations-PA Cyber, NNDS, and LPPAC-are
also connected through their employees, boards, and financial transac-
tions with the Lincoln Park Performing Arts Charter School, a bricks
and mortar charter school located in Midland. The LPPAC School
received $113,997 for "professional sv" from LPPAC in 2010.100
LPPAC also sold services and leased space to the LPPAC School to-
taling $1,399,560.0' Dr. Nick Trombetta, former CEO of PA Cyber,
was a director of the LPPAC School in 2010. 102 The 990 discloses that
two of LPPAC's directors were also employees of NNDS and that
Dr. Trombetta was a former officer of LPPAC.103 A spokeswoman
from NNDS defended these interconnections, pointing out that cyber
education is a new field and that PA Cyber, as a pioneer, inevitably
was a provider of expertise to other organizations.'1

On August 23, 2013, the United States Attorney for the Western
District of Pennsylvania announced that a grand jury had indicted
Dr. Trombetta and his accountant, Neal Prence, on fraud, conspiracy,
and tax charges.' 0 The indictment charges that Dr. Trombetta used
the interconnected entities, especially PA Cyber, NNDS, and Avanti,' 0
to divert funds and property from PA Cyber and NNDS by false and
fraudulent pretenses." United States Attorney David Hickton stated:
"We allege this was a conscious, intentional scheme to steal money
that was to be used to educate our children."108 Hickton was careful

100. Id. at Sched. I, Part II.
101. Id. at Sched. L, Part V.
102. Id. Similar interconnections and financial relationships are set forth in the

2011 LPPAC 990 Form. Lincoln Park Performing Arts Center, IRS Form 990
(2011), Sched. L, Parts IV, V, available at http://www.guidestar.org/FinDocuments/
2012/043/703/2012-043703131-090bfa84-9.pdf.

103. Id. NNDS has contracts with several other for-profit entities owned or con-
trolled by people connected to PA Cyber, according to the Pittsburgh Post-Gazette.
Rich Lord & Eleanor Chute, Millions Flow to Beaver County-Based PA Cyber
School's Spinoffs, PITTSBURGH POsT-GAZETTE (July 15, 2012, 12:04 AM), http:/www.
post-gazette.com/stories/news/education/millions-flow-to-beaver-county-based-pa-cyber-
schools-spinoffs-644756/?print=l.

104. Lord & Chute, supra note 103.
105. Trombetta Indictment, United States v. Trombetta (W.D. Pa. 2013) (No. 2:13-

cr-00227), available at http:/ae3b703522cf9ac6c40a-32964bea949fe02d45161cf7095
bfea9.r89.cf2.rackcdn.com/2013/234/653/41-page-federal-indictment-of-nicholas-trom
betta-and-neal-prence.pdf.

106. The indictment alleges that Trombetta was the actual founder of Avanti and
that he controlled its operations through the straw owners who were listed as the of-
ficial owners. Id. at 6.

107. Id. at 12-31.
108. Jonathan D. Silver and Paula Reed Ward, Feds: PA Cyber Charter School

Founder Trombetta Schemed to Steal $1 Million, PITTSBURGH PosT-GAzETrE (Aug. 24,
2013, 12:18 AM), http://www.post-gazette.com/stories/news/education/federal-grand-
jury-indicts-pa-cyber-charter-school-founder-nick-trombetta-and-his-accountant-700493/.
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to clarify that the indictment was not an indictment of cyber education
or of the school but of its founder.' 09

Cyber proponents Moe and Chubb extol the PA Cyber story; em-
phasizing that on-line education eliminates the "bureaucracy" and polit-
ical structure that they believe plague traditional public education. 1 o
The effective elimination of teachers' unions and the market approach
are positives, according to them. They emphasize that it is a positive
good that cyber schools require fewer teachers because that reduction
in labor costs will save money which, in their view, will enable the
schools to pay more and thus raise the quality of the smaller number
of remaining teachers.'11

But the development of PA Cyber and its related entities in Midland
raises some important questions about the appropriate use of tuition
money from students across Pennsylvania and whether those funds
should be used for the economic development of Midland rather than
for direct education of those students. The Philadelphia School District
paid PA Cyber at least $4,373,030 in the 2011-2012 school year for the
enrollment of 446 Philadelphia residents. 1 12 But during that time, signif-
icant amounts of PA Cyber's revenue ended up in the control of its re-
lated non-profit and for-profit entities.

All of this is quite nice for Midland but that development comes at
the expense of other Pennsylvania communities which have no say in
how the funds are spent and have no control over the operations of PA
Cyber or its related entities. Poor school districts in Pennsylvania are
on the verge of collapse. In the spring of 2012, the Chester-Upland
School District ran out of money and could not pay its employees." 3

School districts throughout Pennsylvania are facing draconian budget

109. Id.
110. See MOE & CHUBB, LIBERATING LEARNING, supra note 13, at 29-55 (placing the

blame for lack of progress on educational reform on the power of the teachers'
unions).

111. Id. at 79-80. They do not attempt to explain the cyber charters' low test scores,
which were analyzed subsequent to the publication of their book. See CREDO Study,
supra note 25.

112. Connie Langland, Cybers Emerge as a 2nd Chance Option for Students, THE
NOTEBOOK (Apr.-May 2013), http://thenotebook.org/sites/default/files/editionpdfs/
April-2013.pdf; THE SCHOOL DISTRICT OF PHILADELPHIA, AMENDED FISCAL YEAR 2012
OPERATING BUDGET & THE FISCAL YEAR 2013 OPERATING BUDGET 20 (2012), available
at http://webgui.phila.kl2.pa.us/uploads/Lu/QW/LuQWKw8obvyUxEvRDhSb4Q/
SRC-Budget-Resolutions-5.31.12-Final.pdf (amount listed for payments to cyber
charters, $57,139,265).

113. Strauss, supra note 39; see also Kevin Hart, Educators Will Work Without
Paychecks to Keep Broke District from Failing, NEATODAY (Jan. 11, 2012), http://neato
day.org/2012/01/1 l/educators-will-work-without-pay-to-keep-broke-district-from-failing.



cuts. 1 1 4 Because Pennsylvania's state Department of Education is re-
sponsible for issuing charters to cyber schools and for oversight, the
local school districts can do nothing to stop the spread of cyber
schools. Indeed they are under significant financial pressure to try to
lure students back by setting up their own cyber options. The Philadel-
phia School District is now developing its own cyber school to try to
regain some of the students and to realize the financial benefits of op-
erating a cyber.It 5

III. Expenses and Income

Pennsylvania has not determined the true cost of cyber education de-
spite calls for it to do so.1 16 In this section, I will more closely examine
the reported finances of the Pennsylvania cyber charters, looking in
particular at their net surpluses, and spending on marketing, travel, and
management fees. I will then address the oversight concerns that this
particular form of non-profit raises.

In the 2011-2012 school year, Pennsylvania had thirteen cyber char-
ter schools in operation.'I" According to the Annual Reports on file
with the Pennsylvania Department of Education and other documenta-
tion, they ranged in enrollment size from 50 to 9,561 students. The
revenue1 18 per school ranged from $238,375 to $108,942,302.

114. Brian Wallace, Three of Four School Districts in State Say They'll Cut Pro-
grams to Help Balance Budgets, LANCASTER ONLNE (June 7, 2013, 13:15), http://lan
casteronline.com/article/local/858787_Three-of-four-school-districts-in-state-say-they-
ll-cut-programs-to-help-balance-budgets.html.

115. Bill Hangley, Jr., SRC votes to close M.H. Stanton, create cyber school,
THE NOTEBOOK (Apr. 19, 2013), http://thenotebook.org/blog/135905/src-votes-close-
mh-stanton-create-cyber.

116. See Auditor General Press Release, supra note 29.
117. Where Are Charter Schools in Pennsylvania?, PENNSYLVANIA DEPARTMENT OF

EDUCATION (Aug. 7 2012), http://www.portal.state.pa.us/portal/server.pt/community/
charterschools/7356. Frontier Virtual Charter High School, as previously noted,
has no Annual Report or enrollment data. Frontier only lasted one year and agreed
to give up its charter and not contest the revocation proposed by the Department of
Education. David Gambacorta & Daily News Staff Writer, Frontier Virtual School
Agrees to Give Up Its Charter, PHILLY.COM (July 6, 2012), http://articles.philly.com/
2012-07-06/news/32566795 1_charter-school-law-frontier-s-ceo-education-ron-tomalis.
According to newspaper reports, the school attracted only about 85 students and fired its
entire teaching staff part way through its first year of operation. David Gambacorta &
Daily News Staff Writer, Troubled Philly-Based Cyber Charter School Ordered Closed,
PHILLY.COM (June 27, 2012), http://articles.philly.com/2012-06-27/news/32425650_1
cyber-school-charter-school-law-offer-foreign-languages.

118. The total revenue can and does include amounts in gifts or interest income that
is not directly taxpayer funds but the vast bulk of the revenue for each school is from
the per pupil funding provided by each student's home school district. I will use the
total revenue for comparison purposes and to show the total amount of money going to
the cyber charters.
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Table 1

Schools Grades Students Revenue

21st Century" 9  6-12 690 $7,442,758.42

Achievement House' 20  7-12 604 $6,829,682.97

Agora Cyber12 1  K-12 8575 $70,158,230.32

ASPIRA Bilingual Cyber (2010)122 8-12 50 $238,375.00

Central PA Digital Learning
Foundation' 23  K-12 127 $1,350,000.00
Commonwealth Connectionsl 24  K-12 4846 $53,432,090.00
PA Distance Learning125  K-12 345 $3,548,225.00

PA Leadership' 26  K-12 2108 $25,174,514.00

PA Virtual' 27  K-12 3353 $37,385,503.00

SUSQ-Cyberl 28  9-12 389 $1,689,632.28

PA Learners Online Regional129  K-12 467 $5,702,665.57

PA Cyber' 30 K-12 9651 $108,942,302.00

119. 21sT CENTURY REPORT, supra note 6, at 2-3, 448.
120. ACHIEVEMENT HOUSE REPORT, supra note 6, at 2-3, 123. Achievement House

Charter School's charter was up for renewal in 2012. The Department of Education
renewed its charter for five years but denied its request to expand to grades K-6,
and criticized its poor academic performance. Achievement House Charter School
2012 Request for Cyber Charter Amendment, PA. DEP'T OF EDuc., (July 24, 2013),
http://www.portal.state.pa.us/portal/server.pt/community/charter-schools/7356.

121. AGORA CYBER REPORT, supra note 6, at 2-3, 62.
122. ASPIRA Cyber Form 990 (2010), supra note 6, at 2-3. The 990 form provided

directly by the school states that it had approximately 50 students in grades 8-12 in
2011-2012, its first year of operation. A 2011 Report is on file with the Department
of Education but is incomplete.

123. CENTRAL PA DIGITAL REPORT, supra note 6, at 2-3. The Annual Report does not
list the revenue amounts, just expenses, although it does include an audit that lists the
total revenue for FY 2010 as $1,350,000. Id. at 59.

124. COMMONWEALTH CoNNECTIONs REPORT, supra note 6, at 2, 202. The Annual Re-
port omits the revenue statement but includes expenditures. One can calculate the total
revenues as $53,432,090 based on expenditures of $48,343,000.01 plus the reserve of
$5,089,089.52 identified as the remainder of revenues minus expenses.

125. PA DISTANCE LEARNING REPORT, supra note 6, at 2-3, 109 (revenue calculated
from expenditures plus current fund balance).

126. PA LEADERSHIP REPORT, supra note 6, at 2-3, 189 (revenue calculated from
expenditures plus current fund balance).

127. PA VIRTUAL REPORT, supra note 6, at 2-3, 372.
128. SUSQ-CYBER REPORT, supra note 6, at 2-3, 130.
129. This school has been renamed STREAM Academy as of the 2012-2013 aca-

demic year. See All The Facts, STREAM ACADEMY, http://streamacademy.org (last vis-
ited Sept. 13, 2013). Because the data on which I rely uses the old name, I will con-
tinue to identify the school as PA Learners Online Regional Cyber Charter School.
PALO REPORT, supra note 6, at 2-3, 90.

130. PA CYBER REPORT, supra note 6, at 2-3, 69. The Annual Report projected en-
rollment would grow to 11,000 in 2011-2012. Id. at 5.
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Several of the schools were created by school districts or groups of
school districts including 21st Century, set up by the IUS131 of Bucks,
Chester, Delaware, and Montgomery Counties. Central PA Digital
Learning Foundation was set up by twelve member schools and is
closely connected to the Altoona, Pennsylvania school district.132 School
district superintendents comprise a majority of its Board of Trustees.133

PA Learners Online Regional Cyber Charter School was managed by
the Allegheny IU. 1 34 SUSQ-Cyber Charter School was founded by the
IU of Central Susquehanna, including the Berwick Area, Bloomsburg
Area, and the Milton Area School Districts.135 These schools tend to
be relatively modest in size as noted above, ranging from 127 students
in Central PA Digital Learning Foundation to nearly 700 in the 21st
Century Cyber Charter. At the other end of the spectrum are the
mega-cybers which advertise extensively and have thousands of stu-
dents. They include Agora with over 8,000 students; Commonwealth
Connections Academy with nearly 5,000; PA Cyber with 9,651;136
PA Leadership with 2,108; and PA Virtual with 3,353.

There is a distinct difference between the mega-schools and the IU
schools. The IU schools seem to have been developed to meet expressed
needs of local students for a cyber option and their boards tend to be com-
posed of school administrators or professional educators,137 they tend
to be small, and use little or no advertising. On the other end of the spec-
trum, the mega-schools are untethered to any district or IU, they are often
directly connected to a for-profit management entity, definitely are highly
marketed, and not coincidentally, they are rolling in dough.

The finances of the cyber schools, particularly the large ones, exhibit
differences from those of the small cybers, the bricks and mortar charters,
and traditional public schools. Someone with regulatory power should be
looking at these differences to determine whether the cyber schools are
deflecting funds that should be used for more direct educational purposes
or whether the distinct structure of the cyber schools somehow justifies

131. lUs are regional education agencies, mostly on the county level, in Pennsyl-
vania which provide services to all types of schools. About Intermediate Units, PENN-
SYLVANIA ASSOcIATION OF INTERMEDIATE UNITS, https://www.paiu.org/ius.php (last vis-
ited Sept. 13, 2013).

132. CENTRAL PA DIGITAL REPORT, supra note 6, at 3.
133. Board of Trustees, CENTRAL PENNSYLVANIA DIGITAL LEARNING FOUNDATION,

http://www.cpdlf.org/domain/15 (last visited Sept. 13, 2013).
134. PALO REPORT, supra note 6, at 3.
135. SUSQ-CYBER REPORT, supra note 6, at 3.
136. The 2011 Annual Report projected that 11,000 students would enroll in the

school in 2011-12. PA CYBER REPORT, supra note 6, at 5.
137. Moe and Chubb would consider this to be a negative, not a positive. Cf.

MOE & CHUBB, LIBERATING LEARNING, supra note 13, at 165.
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the differences in expenditures. My goal here is to highlight the differ-
ences and to highlight the need for oversight to evaluate them.

The cyber charter schools, with one exception,13 8 report significant
surpluses of revenue over expenses and are amassing significant net
assets according to their 990 forms and Annual Reports. The cybers
receive most of their income from the per pupil payments they obtain
from districts throughout the Commonwealth. It makes financial sense
for the schools to maintain some level of reserve funds to enable them
to pay bills even when the payments they are owed have not arrived.
However, the surpluses and assets raise the question of what reserves
are appropriate and what are in excess of actual need.

Table 2

2009 990 Surplus and Net Assets

Schools Surplus Net Assets

21st Century' 39  $931,868 $2,577,034
Achievement House1 40  $1,579,987 $2,353,432
Agora Cyberl41 $3,012,211 $1,499,776
ASPIRA Bilingual Cyber (2010)142 $33,124 $33,124

Central PA Digital Learning Foundationl43  $140,210 $1,804,026

(Continued)

138. PALO reported a loss on its Annual Report of $706,099.34. PALO REPORT,
supra note 6, at 90. As of June 2013, PALO has closed. STREAM Academy-Liquida-
tion of Assets, supra note 9.

139. 21st Century Cyber Charter School, IRS Form 990 (2009), 1, available at
http://www.guidestar.org/FinDocuments/2010/233/086/2010-233086998-070043f2-9.
pdf [hereinafter 21st Century Form 990 (2009)]. On the 2010 form, dated May 2,
2012, the school reported a surplus of $681,562 and net assets of $3,258,596. 21st
Century Cyber Charter School, IRS Form 990 (2010), 1, available at http://guidest
ar.org/FinDocuments/2011/233/086/2011-233086998-083ddfa2-9.pdf [hereinafter 21st
Century Form 990 (2010)].

140. Achievement House Charter School, IRS Form 990 (2009), 1, available at
http://guidestar.org/FinDocuments/2010/201/241/2010-201241919-074bd250-9.pdf [here-
inafter Achievement House Form 990 (2009)]. In 2010, the school reported a surplus of
$39,445 and net assets of $2,375,089. Achievement House Charter School, IRS Form
990 (2010), 1, available at http://www.guidestar.org/FinDocuments/2011/201/241/2011-
201241919-07fb2026-9.pdf [hereinafter 2010 Achievement House Form 990 (2010)].

141. Agora Cyber Charter School, IRS Form 990 (2009), 1, available at http://
guidestar.org/FinDocuments/2010/412/170/2010-412170569-083224a0-9A.pdf [here-
inafter Agora Form 990 (2009)]. In 2010, the school reported a surplus of $4,346,396
and net assets of $5,846,172. Agora Cyber Charter School, IRS Form 990 (2010), 1,
available at http://www.guidestar.org/FinDocuments/2011/412/170/2011-412170569-
084dfff4-9.pdf [hereinafter Agora Form 990 (2010)].

142. ASPIRA first filed a 990 in 2010. ASPIRA Cyber Form 990 (2010), supra
note 6, at 1.

143. Central Pennsylvania Digital Learning Foundation, IRS Form 990 (2009), 1,
available at http://guidestar.org/FinDocuments/2010/743/047/2010-743047304-
06cal 15d-9.pdf [hereinafter Central PA Digital Form 990 (2009)]. In 2010, the school



Table 2 (Continued)

2009 990 Surplus and Net Assets

Schools Surplus Net Assets

Commonwealth Connections'" $4,342,327 $12,247,831
PA Distance Learningl 4 5  $114,473 $625,838
PA Leadership' 4 6  $206,515 $2,414,875

PA Virtuall 4 7  $2,902,164 $11,084,784

SUSQ-Cyberl 4 8  $425,150 $1,259,756
PA Learners Online Regional (no 990) negative balance
Annual Report' 49

PA Cyber (no 990) Annual Report' 50  assets over liabilities at
$44,610,972 unreserved fund

balance $2,406,089

reported a surplus of $77,610 and net assets of $1,881,636. Central Pennsylvania Di-
gital Learning Foundation, IRS Form 990 (2010),1, available at http://www.guidestar.
org/FinDocuments/2011/743/047/2011-743047304-0809912a-9.pdf [hereinafter Cen-
tral PA Digital Form 990 (2010)].

144. Commonwealth Connections Academy Charter School, IRS Form 990 (2009), 1,
available at http://www.guidestar.org/FinDocuments/2010/743/068/2010-743068519-
07462b91-9.pdf [hereinafter Commonwealth Connections Form 990 (2009)]. In 2010,
the school reported a surplus of $4,989,664 and net assets of $17,237,495. Common-
wealth Connections Academy Charter School, IRS Form 990 (2010), 1, available
at http://guidestar.org/FinDocuments/2011/743/068/2011-743068519-084acOb5-9.pdf
[hereinafter Commonwealth Connections Form 990 (2010)].

145. PA Distance Learning Charter School, IRS Form 990 (2009), 1, available
at http://guidestar.org/FinDocuments/2010/201/331/2010-201331146-06cecl82-9.pdf
[hereinafter PA Distance Learning Form 990(2009)]. In 2010, the school reported a sur-
plus of $60,680 and net assets of $686,517. PA Distance Learning Charter School, IRS
Form 990 (2010), 1, available at http://guidestar.org/FinDocuments/2011/201/331/
2011-201331146-0870b39f-9.pdf [hereinafter PA Distance Learning Form 990 (2010)].

146. PA Leadership Charter School, IRS Form 990 (2009), 1, available at http://
www.guidestar.org/FinDocuments/2010/352/225/2010-352225538-074bd359-9.pdf
[hereinafter PA Leadership Form 990 (2009)]. In 2010, the school reported a deficiency
of $269,372 but net assets of $2,145,503. PA Leadership Charter School, IRS Form 990
(2010), 1, available at http://guidestar.org/FinDocuments/2011/352/225/2011-352225538-
08492ab2-9.pdf [hereinafter PA Leadership Form 990 (2010)].

147. Pennsylvania Virtual Charter School, IRS Form 990 (2009), 1, available at
http://www.guidestar.org/FinDocuments/2010/233/075/2010-233075231-0716ee29-9.
pdf [hereinafter PA Virtual Form 990 (2009)]. In 2010, the school reported a surplus
of $683,016 and net assets of $12,142,818. Pennsylvania Virtual Charter School, IRS
Form 990, 1, available at http://guidestar.org/FinDocuments/2011/233/075/2011-
233075231-084fflc4-9.pdf [hereinafter PA Virtual Form 990 (2010)].

148. SUSQ-Cyber Charter School, IRS Form 990 (2009), 1, available at http://gu
idestar.org/FinDocuments/2010/232/965/2010-232965846-06c7eeb2-9.pdf [hereinaf-
ter SUSQ-Cyber Form 990 (2009)]. In 2010, the school reported a surplus of
$79,287 and net assets of $1,339,043. SUSQ-Cyber Charter School, IRS Form 990
(2010), 1, available at http://guidestar.org/FinDocuments/2011/232/965/2011-232965846-
07f067fa-9.pdf [hereinafter SUSQ-Cyber Form 990 (2010)].

149. See PALO REPORT, supra note 6.
150. PA CYBER REPORT, supra note 6, at 69.
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The large cyber schools also devote significant resources to market-
ing and advertising, travel and conferences, and to management fees.

Table 3

Marketing and Travel and Management
Schools Advertising Conferences Fees

21st Century151  0 $358,019
Achievement Housel5 2  $542,928 $94,599

Agora Cyberl 53  0 $613,555 $12,325,949

ASPIRA Bilingual Cyber (2010)154

Central PA Digital Learning
Foundation' 55  0

Commonwealth Connections' 56  0 $244,785 $25,484,185

PA Distance Learning' 57  $2,466,769

PA Leadership' 58  $273,248 $79,240
PA Virtual' 59  $502,697 $462,588

SUSQ-Cyber" $11,670 $27,342

PA Learners Online Regional 16 '

PA Cyberl62  $11,373,683

A. Marketing and Advertising

Some cybers spend significant amounts of money on marketing their
product. Since I began researching this article, I have been flooded
with internet ads for Agora, K-12, and other Pennsylvania cyber schools.
Those same algorithms that target you with ads for shoes after you ex-
amine the Zappos site have spotted my interest in cyber schools. At one
point when I was watching the Olympics in July 2012, an advertisement

151. 21st Century Form 990 (2010), supra note 139, at 10; 21st Century Form 990
(2009), supra note 139, at 8.

152. Achievement House Form 990 (2010), supra note 140, at 10.
153. Agora Form 990 (2009), supra note 141, at 8, 10; Agora Form 990 (2010),

supra note 141, at 10 (Agora also disclosed in 2010 that $14,967,243 was paid to
K-12 for management services and $3,462,704 was paid to a related K-12 entity for
inter alia school management).

154. See ASPIRA Form 990 (2010), supra note 6.
155. Central PA Digital Form 990 (2010), supra note 143, at 10.
156. Commonwealth Connections Form 990 (2009), supra note 144, at 8, 10.
157. PA Distance Learning Form 990 (2009), supra note 145, at 8.
158. PA Leadership Form 990 (2009), supra note 146, at 10.
159. PA Virtual Form 990 (2009), supra note 147, at 10.
160. SUSQ-Cyber Form 990 (2010), supra note 148, at 10.
161. See PALO REPORT, supra note 6 (no Form 990).
162. See PA CYBER REPORT, supra note 6, at 415.
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for the national network for Connections Academy caught my eye.
When I took my son to see Spiderman in a local movie theater, one
of the screen ads was for the Pennsylvania Commonwealth Connections
cyber school. I've seen many Southeastern Pennsylvania Transportation
Authority (SEPTA) buses covered with large ads for Agora Cyber Char-
ter. As of August 2013, there is a large billboard advertising Agora and
K-12, Inc. at the intersection of Henry Avenue, Hunting Park Avenue,
and Allegheny Avenue, in Philadelphia. The billboard reads "You al-
ways have a choice." PA Virtual Cyber Charter and Commonwealth
Connections Academy both advertise during the radio broadcasts of
the Phillies games. I have no idea how much these particular ads cost
but it cannot be an insignificant amount.

The contrast between the cybers run by lUs and the independent cy-
bers on advertising and promotion is quite stark. The IU schools spend
little or nothing on marketing their product. 21st Century Cyber, with
690 students in grades 6-12, listed $0 for this on its 990 form.1 63 Cen-
tral PA Digital Learning Foundation listed no expense for advertising
on its 2010 990 form.' 64 There is no Guidestar listing for PA Learner
Online Regional Cyber Charter School. The SUSQ-Cyber Charter
School spent $11,670.33 on advertising and promotion according to
its 2010 990 form. 165

Compare these with Achievement House, with 604 students, 166 that
listed $542,928 in advertising expenses on its 990 form for 2010.167
Agora Cyber Charter School did not list any amount for advertising
and promotion on its 2009 990 form,1 68 but it either omitted this ex-
pense or it has greatly boosted it since 2009 because every time I go
on the internet, I get advertisements for Agora and these are the large
ads I see on the side of SEPTA buses. It may be that Agora's advertising
is covered by K-12, Inc., which manages the school so that the school
itself does not pay for marketing as a separate expense.169 Common-
wealth Connections Academy listed $0 for advertising and promotion
on its 2009 990 form.' 70 PA Leadership listed $273,248 for advertising

163. 21st Century Form 990 (2010), supra note 139, at 10.
164. Central PA Digital Form 990 (2010), supra note 143, at 10.
165. SUSQ-Cyber Form 990 (2010), supra note 148, at 10.
166. ACHIEVEMENT HOUSE REPORT, supra note 6, at 3
167. Achievement House Form 990 (2010), supra note 140, at 10.
168. Agora Form 990 (2009), supra note 141, at 10.
169. The school paid K-12, Inc. $11,985,203 for "school management, marketing,

tech supplies" plus $340,746 for "management services" according to the 2009 990.
Id. at 8.

170. Commonwealth Connections Form 990 (2009), supra note 144, at 10.
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and promotion on its 2009 990 form. 7' PA Virtual Charter School
spent $502,697 on advertising and promotion in 2009.172

Is the advertising for these schools meeting a need or creating one?
Is that an appropriate use of the limited funds available for public
education in these tight economic times?' 7 3

B. Travel and Conferences

The 990 forms also require the schools to disclose expenditures for
travel and conferences. It makes sense that cyber charter schools
would spend more in this category given the students are spread out.
But the contrast between the IU cyber schools and the independent
cybers again is noteworthy. The IU schools spent $0174 to $27,342.37
out of total revenue of $2,416,969.32 for SUSQ-Cyber.' The inde-
pendent cybers spent significantly more-ranging from $94,599 for
Achievement House 1' 6 to $613,555 for Agorai7n to $244,785 for
Commonwealth Connections Academy178 to $462,588 for PA Virtual,179

and a low of $79,240 out of a total of $23,360,613 for PA Leadership
Charter School.'8 o

C. Management Fees

The big cyber charters in Pennsylvania pay substantial fees to outside
managers, most of them for-profit entities. The Charter School Law
explicitly allows schools to contract with for-profit managers. These
arrangements deflect substantial amounts of taxpayer education funds
to for-profit entities. Agora Cyber is managed by K-12, Inc. which

it paid $11,985,203 plus $340,746 for management services in

171. PA Leadership Form 990 (2009), supra note 146, at 10.
172. PA Virtual Form 990 (2009), supra note 147, at 10.
173. Jenn Bernstein, Exclusive: Governor Corbett Speaks Out about Philadelphia

School Budget Crisis, CBSNEWS PHILLY (May 31, 2013), http://philadelphia.cbslocal.
com/2013/05/3 1/exclusive-governor-corbett-speaks-out-about-philadelphia-school-
budget-crisis/ ("Where do you get the money? Without tax increases on the people of
Pennsylvania?" said Governor Corbett).

174. 21st Century Form 990 (2010), supra note 139, at 10; Central PA Digital
Learning Form 990 (2010), supra note 143, at 10.

175. SUSQ-Cyber Form 990 (2010), supra note 148, at 10.
176. Out of total revenue of $6,929,205. Achievement House Form 990 (2010),

supra note 140, at 10.
177. Out of total revenue of $55,611,218. Agora Form 990 (2010), supra note 141,

at 8.
178. Out of total revenue of $42,185,774. Commonwealth Connections Form 990

(2009), supra note 144, at 10.
179. Out of a total of $39,170,188. PA Virtual Form 990 (2009), supra note 147,

at 10.
180. PA Leadership Form 990 (2009), supra note 146, at 10.



2009.181 Commonwealth Connections Academy is run by Connec-
tions Academy Inc., a national organization based in Maryland.182 The
Pennsylvania school paid Connections Academy, Inc. $25,484,185 for
school management services in 2009.183 It also paid Charter School
Choice, Inc. $102,378 for "school business services."184 PA Cyber, as
noted above, has a management contract with its spin off nonprofit,
NNDS, and pays NNDS 12% of the school's gross revenue less invest-
ment income, gifts, or endowment revenue.' 8 5 That amount came to
$11,373,683 in 2010. PA Distance Learning Charter School is managed
by WHDL of Pennsylvania, LLC, which has an address in Akron,
Ohio.18 6 The school paid WHDL $2,466,769 in 2009.187 PA Virtual
Charter School has a partner relationship with K-12188 and uses the
K-12 curriculum but does not appear to purchase management ser-
vices from K-12. The only big cyber charter that does not use an outside
EMO for management or curriculum is PA Leadership Charter School
with 2,108 students' 89 and total revenues of $23,360,613 in 2009.'90

The heavy reliance on non-Pennsylvania entities for outside man-
agement is ironic in light of the report that one of the key factors lead-
ing to the founding of PA Cyber Charter was the Midland School Dis-
trict's earlier solution to its lack of a high school-it sent the students
to East Liverpool, Ohio. 191 "But that arrangement raised hackles all
the way to the state capitol in Harrisburg, as Pennsylvania tax dollars
were leaving the state to pay for public education. A better solution
was clearly needed."1 92 Yet cyber charter supporters do not express

181. Agora Form 990 (2009), supra note 141, at 8. Agora disclosed in 2010 that
$14,967,243 was paid to K-12 for management services and $3,462,704 was paid
to a related K-12 entity for inter alia school management. See Agora Form 990
(2010), supra note 141, at 10.

182. Connections Education, the parent of Connections Academy was bought by
Pearson, self-described as the "world's leading education company," in September
2011. Pearson Acquires Connections Education, CONNECTIONS ACADEMY (Sept. 15,
2011), http://www.connectionsacademy.com/news/pearson-acquisition.aspx; Pearson
at a Glance, PEARSON, http://www.pearson.com/about-us/pearson-at-a-glance.html
(last visited Sept. 13, 2013).

183. Commonwealth Connections 990 Form (2009), supra note 144, at 8.
184. Id.
185. PA CYBER REPORT, supra note 6.
186. PA Distance Learning Form 990 (2009), supra note 145.
187. Id. WHDL, also known as White Hat, is a national manager of charter schools

now moving into the cyber market. See VIRTUAL SCHOOLS, supra note at 17, App. C.
188. The PA Virtual Model, PA VIRTUAL CHARTER SCHOOL, http://www.pavcskl2.

org/about-us/ (last visited Sept. 13, 2013).
189. PA LEADERSHIP REPORT, supra note 6, at 2, 189.
190. PA Leadership Form 990 (2009), supra note 146, at 1.
191. See MOE & CHUBB, LIBERATING LEARNING, supra note 13, at 57.
192. Id. at 57 (emphasis added).
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the least bit of concern over Pennsylvania tax dollars flowing to non-
Pennsylvania for-profit entities as a result of the cyber charter boom.

Some of the IU schools pay for management services too, but they
pay the IUs, keeping the money in Pennsylvania and in the public
education system. For example, 21st Century listed $358,019 to the
Chester County IU for management services, business systems, and
bookkeeping on its 2009 990 form.' 93

Allowing employment of outside managers, particularly for-profit
ones, opens the door to potential corrupt practices.1 94 The indictment
filed against June Brown and four others on July 24, 2012, demon-
strates how this can happen. Ms. Brown was the founder of three
bricks and mortar charter schools and a private school in Philadelphia
along with the Agora Cyber Charter School.1 95 At one point, she was
the CEO of all three of the charters and drew full time salaries from all
three totaling over $500,000.196 In 2008, the Charter School Law was
amended to bar any individual from drawing salaries from more than
one school. 197 After that amendment, Ms. Brown stopped holding the
CEO positions at Laboratory Charter and Ad Prima. 198 She set up two
management companies, The Cynwyd Group, LLC and Academic-
Quest, LLC.199 Soon after a charter was granted to Agora, it entered
into a contract with Cynwyd for management services under which
Cynwyd was to receive 7% of the "qualified gross revenues" of
Agora.200 Brown, through Cynwyd, received $5,637,073 from Agora
from December 2007 to October 2009.201 Cynwyd in turn contracted
with K-12, Inc. to manage Agora at a cost of 15% of Agora's "qual-
ified gross revenues" separate and apart from the fee to Cynwyd.202

193. 21st Century 990 Form (2009), supra note 139, at 8.
194. Of course, corruption can occur without outside management as well but the

reliance on outside managers increases the opportunities for self-dealing and private
inurement between the two entities.

195. Brown Indictment at 14, 16-17, United States v. Brown, (E.D. Pa. 2010)
(No. 12-0367), available at http://www.justice.gov/usao/pae/News/2012/Jul/brown-
Indictment.pdf [hereinafter Brown Indictment].

196. Id. at 10; see also Review of Charter School Oversight: A Fraud Vulnerability
Assessment, OFFICE OF THE CONTROLLER, 11 (2010), http://www.philadelphiacontroller.
org/publications/other%20reports/CharterSchoolInvestigationFullReport.pdf.

197. 24 PA. STAT. ANN. §17-1715-A(12) (West, Westlaw through Session Act
2013-72).

198. Brown Indictment at 16. The indictment alleges that Brown set up figureheads
as CEOS of the schools but that she continued to manage them. Id. at 1 14.

199. Id. at 2, 20.
200. Id. at 6. The indictment notes that the charter application, filed by Ms. Brown,

stated that the school did not intend to contract with an external manager. Id. at 3-4.
201. Id. at 5.
202. Id. at 9.
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According to the indictment, the contract with Cynwyd was not prop-
erly approved by the Agora Board of Trustees and the school received
essentially no benefit from the Cynwyd contract.2 03 After some parents
raised questions about these financial arrangements, the Department of
Education investigated and forced an end to the Cynwyd contract and
required the Board to resign. 20 4 Litigation ensued which resulted in a
settlement that provided Cynwyd and Brown $3,000,000 but severed
their relationship with Agora.205 Brown also filed a slander suit against
the parents who had raised the complaints, which is still unresolved as
of this writing.206 Brown is alleged to have engaged in a similar pat-
tern with the Planet Abacus Charter School, which had a management
contract with AcademicQuest. 207 The indictment asserts that the
Planet Abacus Board never properly approved the contract and that
it did not benefit the school.208 The indictment accuses Brown and
her co-defendants of depriving the school of $705,561.62.209

The allegations of the indictment are just that-allegations. But the
story is disturbing and, if proven at the trial, currently scheduled for
October 2013, the allegations do call for greater oversight and enforce-
ment of the fiduciary obligations of the charter school boards.

D. Oversight Concerns

As I have previously discussed,2 10 charter schools are becoming a key
part of the non-profit world and they share governance issues that pla-
gue that world. Non-profit organizations are not prevented from accu-
mulating profits but they are not allowed to let those profits inure to
the benefit of private individuals or entities. 2 1 1 The scandals of the
non-profit world typically involve private inurement and abuse of
the non-profit entity by its staff or board. 212 Charter schools in Penn-

203. Id. at 6-9.
204. Id. at 10-11.
205. Id. at 11.
206. Complaint, Cynwyd Group LLC v. Stefany, No. 2009-01438 (Pa. Ct. Pl.

Montgomery Cnty. Ct.), Filing No. 7309414, available at http://webapp.montcopa.
org/PSI/Viewer/Detail.aspx?oq=aWQ9MjAwNjU3NDIOJmVudGlOeTIDYXNI.

207. Brown Indictment at 17-33.
208. Id. at 21-25.
209. Id. at 20.
210. DeJarnatt, Follow the Money, supra note 30.
211. A nonprofit lacks shareholders and cannot legally distribute profits to its offi-

cers or employees. Id. at 42 (citing BRUCE R. HOPKINS, THE LAW OF TAX-EXEMPT OR-
GANIZATIONS, 3-4 (9th ed. 2007)).

212. Law review articles on nonprofit governance consistently begin with the story
of a scandal. See, e.g. Melanie B. Leslie, The Wisdom of Crowds? Groupthink and
Nonprofit Governance, 62 FLA. L. REv. 1179, 1179-82 (2010) (explaining the involve-
ment of Yeshiva University with the Ponzi scheme of Bernard Madoff who was the
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sylvania are dependent on volunteer board members who may lack
training and business sophistication sufficient to exercise effective
oversight of the school leadership.2 13 The regulatory structures that
are supposed to provide guidance and oversight are hampered by
lack of information, lack of funding, and unclear standards.2 14 Non-
profits lack the discipline and oversight offered by shareholders of
for-profit corporations. 2 15 Cyber schools are, if anything, even more
vulnerable to exploitation by self-interested individuals because the
parent community is geographically dispersed and less able to easily
meet to address concerns; the local school boards have no oversight
authority; and the Pennsylvania Department of Education has not ex-
hibited much concern about potential abuses. 2 16

Dana Brakman Reiser and other scholars of non-profit law have cri-
tiqued that world's over-reliance on disclosure and under-reliance on
enforcement of rules. 2 1 7 Pennsylvania's regulatory structure for char-
ter schools mirrors these concerns. 2 18 There is ample disclosure in the
form of annual reports to the Pennsylvania Department of Education,
informational tax returns to the IRS, and occasional audits by the Au-
ditor General. 9 However, no agency is sufficiently staffed or funded
to provide effective examination of the disclosures and to address the
problems that the disclosures may raise.2 2 0

The IU cyber charters have more institutional oversight built in to
the board structure as their boards typically are composed of school

treasurer of the University's Board of Trustees through the head of the investment
committee of the board).

213. DeJamatt, Follow the Money, supra note 30, at 42-46.
214. Id. at 51-54.
215. Reiser, supra note 31, at 602-03.
216. The Department did revoke two cyber charters recently but has taken little dis-

ciplinary activity in preceding years. The Department began the process to revoke the
charter of the Solomon Charter School which began operations in the 2012-2013 ac-
ademic year on the basis that the school was functioning as a bricks and mortar school
and not as a cyber school in violation of its charter. Office of Chief Counsel, Order to
Show Cause and Notice and Charges in Support of Revocation of Charter (May 15,
2013), http://www.portal.state.pa.us/portal/server.pt/community/charterschools/7356.
The Department also obtained the voluntary relinquishment of the charter of the Fron-
tier Virtual Cyber Charter School in 2012 after the school stopped paying its teachers.
Press Release (July 6, 2012), http://frontiervchs.org/. Short of these extreme situations,
there is little record on the Department website of any audits or oversight of the other
cyber charter schools.

217. Reiser, supra note 31, at 599-605; DeJarnatt, Follow the Money, supra note 30,
at 43-48.

218. DeJamatt, Follow the Money, supra note 30, at 51-54.
219. Id.
220. Id.



administrators from the communities participating in the operation of
the cyber school.221 But the mega-schools do not have this safety
valve. These schools present heightened vulnerability to exploitation
when they are untethered to any local regulatory entity, have small
boards,2 22 and do not benefit from community oversight.2 23 When
that heightened vulnerability is combined with the generous funding
and accumulation of surpluses noted above, the resulting situation is
ripe for potential abuse.

Local communities have no control over the funds directed to cyber
schools. Philadelphia must send the money if Philadelphia children are
enrolled in the cyber school. The locale of the school may benefit from
the inflow of money and be reluctant to kill the goose laying the
golden egg. The resurgence of Midland due to the PA Cyber empire
has benefited that community financially. 224 It is not in Midland's in-
terest to restrict the growth of the school or of its associated entities,
even if the school funding is diverted to non-educational endeavors.

Some scholars of non-profit regulation note that it is unrealistic to
rely on donor discipline even for non-profits whose funding is primar-
ily from donations. 2 2 5 Cyber charters, like bricks and mortar charters,
have little or no reliance on donors-they get their funding from local
school districts that are legally required to provide the funding.

221. See PENNSYLVANIA ASSOCIATION OF INTERMEDIATE UNITS, supra note 8; STREAM
Academy-Liquidation of Assets, supra note 9; 21ST CENTURY REPORT, CENTRAL PA
DIGITAL REPORT, PALO REPORT, and SUSQ-CYBER REPORT, supra note 6 and accompa-
nying text.

222. The PA Cyber board has seven voting members, The Board of Trustees,
THE PENNSYLVANIA CYBER CHARTER SCHOOL, http://www.pacyber.org/about.jsp?pageld=
2161392240601286973678472 (last visited Sept. 13, 2013); the Agora board has four,
Board of Trustees Members, AGORA CYBER CHARTER SCHOOL, http://www.kl2.com/
agora/who-we-are/board/board-members?.UbDUfnVChO (last visited Sept. 13, 2013);
Commonwealth Connections Academy has eight, Commonwealth Connections Acad-
emy Board, COMMONWEALTH CONNECTIONS ACADEMY, http://www.connectionsacademy.
com/pennsylvania-cyber-school/school-board/school-board-info.aspx (last visited Sept.
13, 2013); PA Leadership Charter School has four, Board of Directors, PA LEADERSHIP
CHARTER SCHOOL, http://www.palcs.org/who-we-are/meet-us/board-of-directors/ (last vis-
ited Sept. 13, 2013); and PA Virtual has six, Governance, PA VIRTUAL CHARTER SCHOOL,
http://www.pavcskl2.orglabout-us/govemancel (last visited Sept. 13, 2013).

223. Cyber charter schools are authorized and overseen by the Pennsylvania De-
partment of Education directly without the involvement of local school districts.
24 PA. STAT. ANN. § 17-1741-A (West, Westlaw through Session Act 2013-72).

224. See Rich Lord, Midland Still Upbeat on Economy Despite Probe of Charter
Schools, PITTSBURGH POST-GAZETTE (Sept. 30, 2012), http://www.post-gazette.com/
stories/local/neighborhoods-west/midland-still-upbeat-on-economy-despite-probe-of-
charter-schools-655497/.

225. See Reiser, supra note 31, at 602-03; DeJarnatt, Follow the Money, supra
note 30, at 43-45.
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It is also unrealistic to rely on parents to monitor how the schools
use their funds. Parents choose schools for a variety of reasons but
the financial operation of the school is not even on the list of major
factors. 226 The lack of transparency of the mega-charters would frus-
trate even a determined parent's effort to investigate. For example, PA
Cyber does not even file informational tax returns because it is not reg-
istered as a 501(c)(3) non-profit. If a parent is concerned, the most
likely move is for that parent to take the child out of the school. In
the one publicized case of parents challenging the financial decisions
of a cyber charter, Agora Cyber Charter School, the prompt reaction of
the management organization was to sue the parents for slander.2 27

That lawsuit is still pending, even though the head of the management
organization and several other individuals involved in running Agora
were indicted on federal corruption charges in July 2012.228

IV. Recommendations

State Representative James Roebuck has introduced legislation that
would amend the Pennsylvania Charter Law to strengthen local con-
trol over these schools, set up a Commission to determine the actual
costs of funding cyber charters, and provide greater transparency, par-
ticularly of the for-profit management companies the large cyber char-
ters employ. 229 These are important steps towards resolving the gov-

226. DeJarnatt, School Choice, supra note 35.
227. Martha Woodall, Devon Charter Founder Sues Parents, PHILADEPHIA INQUIRER

(Feb. 3, 2009), http://articles.philly.com/2009-02-03/news/25282349-1-cyber-school-
slapp-parents.

228. Brown's Motion for a Stay of Proceeding was granted in April 2013; that
Order is the last entry on the docket. Order, Cynwyd Group LLC v. Stefany, No.
2009-01438 (Pa. Ct. Com. Pl. Montgomery Cnty. Ct.), Filing No. 9276820, http://
webapp.montcopa.org/PSl/Viewer/Detail.aspx?oq=aWQ9MjAwNjU3NDIOJmVudGlOe
TIDYXN1.

229. James Roebuck, Comprehensive Charter and Cyber Charter School Reform
Legislation, PA. HOUSE OF REPRESENTATIVES. (Feb. 25, 2013), http://www.legis.state.
pa.us/cfdocs/Legis/CSM/showMemoPublic.cfm?chamber-H&SPick=20130&cospon
Id=l 1852; The Education Law Center of Pennsylvania has also recommended that
Pennsylvania:

Slow or stop growth of virtual schools until the reasons for their relatively poor
performance have been identified and addressed.

Impose caps on student enrollment until evidence of satisfactory performance for
a provider is available.

Develop guidelines and governance mechanisms to ensure that virtual schools do
not prioritize profit over student learning.

Assess the contributions of various providers to student achievement, and closing
virtual schools and programs that do not contribute to student growth.

Rhonda Brownstein, Letter, The True Costs of Unchecked Charter Growth,
NEWSWORKS (May 29, 2013), http://www.newsworks.org/index.php/component/flexi



ernance and fiscal concerns raised by the existing situation. Unfortu-
nately, the legislation has not made it out of committee and is unlikely
to be seriously considered by the current Pennsylvania legislature.
I would build on Representative Roebuck's proposals and those of
the Education Law Center as follows:

1. Recognize these schools as state-based entities and require the
state to fund them directly based on the actual costs of education.
Pennsylvania has a constitutional obligation to provide a thorough
and efficient education to all children in the Commonwealth.
However Pennsylvania ranks quite low nationally in the propor-
tion of education funding that is provided by the state directly.230

Given the cyber charters are created by the Commonwealth, are
overseen by the Commonwealth, and draw students from through-
out the Commonwealth, the funding for the schools should come
directly from the Commonwealth and not from the individual dis-
tricts that happen to be the home of the students. The state funding
for individual districts is tied to the number of students enrolled
in that district's public schools, whether traditional or bricks and
mortar charter, so removing the cyber students from that tally
may impact the funding the district receives. But the state may
be more concerned about the governance and spending of the
cyber schools if the state is directly responsible for funding them.

2. Fix the formula for funding cyber charters. Reduce the per pupil
funding to an amount more in line with the actual costs of cyber
education. While proponents Moe and Chubb are enthusiastic
about the efficiency and cost savings, those efficiencies and sav-
ings are not being realized in Pennsylvania because the cyber
schools get the identical per pupil funding as the bricks and mor-
tar charter schools. 231 The funding should also be uniform across

content/item/55334-the-true-costs-of-unchecked-charter-growth?Itemid=219&linktype=
hp-speakeasytopp.

230. EDUC. L. CTR., FUNDING, FORMULAS, AND FAIRNESS: WHAT PENNSYLVANIA CAN
LEARN FROM OTHER STATES' EDUCATION FUNDING FORMULAS 12 (2013), available at
http://www.elc-pa.org/ELC-schoolfundingreport.2013.pdf.

231. The National Education Policy Center at the University of Colorado notes that
"While there have been policy debates in some states over funding for full-time virtual
schools based on cost differences or other policy considerations, as yet, no state has
implemented a formula that accounts for actual costs and expenditures of operating
virtual schools. Developing such a formula would involve gathering sound and com-
plete data on costs and expenditures linked to governance, program offerings, types of
students served, operational costs and other factors. Costs may vary widely for virtual
and brick-and mortar schools. For example, virtual schools have lower costs associ-
ated with teacher salaries and benefits, facilities and maintenance, transportation,
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the state. It is illogical to fund twenty students at a cyber school
at twenty different rates, simply because those students live in
twenty different school districts. The funding should be based
on the costs of the education that the cyber schools are providing,
not the vagaries of spending patterns of the different school
districts.232

3. Fix the funding formula for special education students. The cur-
rent all or nothing formula encourages schools to enroll students
with inexpensive to remediate disabilities but discourages them
from educating students with more expensive needs. At mini-
mum, there should be levels of funding that recognize different
needs. Ideally, schools should get special education funding
based on the needs of the actual individual students and based
on the actual costs of the services the school provides to those
students.

4. Increase funding for oversight and make sure the agency empow-
ered to provide oversight is proactive and not simply reactive.
Regulators should examine the financial records of each school
each year to determine if the school is avoiding private inure-
ment. Provide clear guidelines instead of fuzzy standards.

5. Restrict the amounts cyber charters can spend on advertising.
The point of offering cyber education is to meet the needs of stu-
dents who will benefit from this type of instruction; not to create
mini-empires by creating artificial demand as if schools are a
new kind of breakfast cereal.

6. Cap the amount of surplus a school is allowed to accumulate.
Any excess should either be returned pro-rata to the sending dis-
tricts or returned to the state coffers for fair distribution to local

food service, and other in-person services, compared with those of their brick-and-
mortar counterparts. Much of the cost difference is accounted for by two funding cat-
egories: teacher salaries and benefits, and facilities and maintenance. The costliest
budget item in a traditional school model is teacher compensation, including salaries
and benefits; on average, teacher compensation." VIRTUAL ScHooLs, supra note 17,
at 39.

232. "In response to these issues, policymakers should consider approving and
funding virtual schools at the state level, and drawing primarily on state-level reve-
nues to fund them. A state-centered funding system would provide a more stable
source of revenue for virtual schools, offer fiscal relief for local districts, relieve
schools from having to solicit the larger share of their per-pupil payments from
their students' resident districts, and relieve local districts of budget shortfalls caused
by enrollment spikes of virtual students. In addition, a state-centered funding system
would benefit from economies of scale in such areas as content and technology acqui-
sition, allowing for a uniform funding formula as well as more efficient use of reve-
nues." VIRTUAL SCHOOLs, supra note 17, at 47.



school districts. Under current state law, there is no provision for
return of excess surpluses even if a school wished to refund that
money. 233

7. Increase transparency by requiring all cyber charters to maintain
websites that include their board minutes, identification of board
members, Right to Know information, and links to their Annual
Reports. Schools should be required to follow the model of the
KIPP charter schools which post this information on the school's
webpage. 234

8. Make the Annual Reports more accessible. It is helpful that they
include so much information but the haphazard organization
makes them very difficult to digest.235 Require consistency in
contents and the order of contents and require a table of contents
to identify where different documents can be found. 236

These changes should help cyber charter schools in their true
mission-to provide an alternative educational opportunity to Penn-

233. 24 PA. STAT. ANN. 17-1743-A(a) prohibits cyber charters from giving dis-
counts to a school district or waiving payments for any student. (West, Westlaw
through Session Act 2013-72). It is unclear how the assets, particularly the curriculum,
would be distributed in the event of a closure of a cyber school. Telephone Interview
with Jon Marsh, CEO of 21st Century Cyber Charter School (Sept. 11, 2013).

234. See Open Book, KIPP: PHILADELPHIA SCHOOLS, http://www.kippphiladelphia.
org/about/results/kipp-open-book (last visited Sept. 13, 2013).

235. For example, the Annual Report for Commonwealth Connections Academy is
357 pages long and includes the following documents in the following order: demo-
graphic information on students-2 pages; educational mission, goals, curriculum
plans-76 pages; the general Connections Academy School Handbook for all Connec-
tions schools-79 pages; an English Language Learners' Handbook-10 pages; Audit
and Financial Statements-31 pages; Preliminary Expenditures-2 pages; the specific
Commonwealth Connections Student Handbook-44 pages; various insurance certifi-
cations-4 pages; Board of Directors meeting schedule-1 page; more insurance cer-
tifications-3 pages; something entitled CCA-LEAP which appears to be information
on test scores-4 pages; exit criteria for ELL students-I page; staff profile including
demographics and salary information for administrators and teachers-8 pages; a Pro-
fessional Education Report-24 pages; a second copy of the Professional Education
Report-24 pages; a Teacher Induction Report-5 pages; Pennsylvania Department
of Health forms about expenses and reimbursements for health issues-13 pages;
the CCA Act 48 Professional Development Plan-13 pages; an assurance regarding
special education-1 page; an assurance regarding the Pennsylvania Ethics Act-1
page; an assurance regarding AYP (Annual Yearly Progress)-2 pages; and finally
an insurance certification on an umbrella policy-1 page. COMMONWEALTH CONNEC-
TIONs REPORT, supra note 6.

236. As this article was undergoing final edits, the 2012 Annual Reports were
posted on the Department of Education website. They appear to have removed all fi-
nancial information entirely, making the reports easier to read but much less informa-
tive. See ANNUAL REPORTS AND ENROLLMENT DATA, PA DEP'T OF EDUc., http://www.portal.
state.pa.us/portal/server.pt/community/annual-jeports and enrollmentdata/7357/2012
charterschoolannual-reports/1595103 (last visited Sept. 26, 2013).
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sylvania students who prefer this form of individual instruction, while
realizing economic efficiencies that could benefit the taxpayers.
Greater transparency will help parents and students in making their de-
cisions about schools and should improve the ability of the school
boards of directors, and the Department of Education meet their over-
sight responsibilities.

V. Conclusion

Virtual on-line education should be available to students who want and
need this option. A student who is a professional dancer or actor or a
student who is practicing an instrument six hours a day with the goal
of attending a conservatory will benefit from having this alternative.
Other students may need or benefit from this type of education. But
the costs of providing this option should be based on the actual
costs of the education, not on providing a profit base for EMOS and
other vendors. States that decide to provide charters to cyber schools
need to evaluate not only their educational effectiveness but their
governance and finances to make sure that they are more than just a
diversion of education dollars from school districts to private entities,
unaccountable to the public.




