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I. INTRODUCTION
The Gulf War began on August 2, 1990, when Iraq invaded and
swiftly occupied Kuwait.' This invasion triggered an international crisis
which concluded when military action by a coalition of thirty-two nations
forcibly ejected Iraq's armed forces from Kuwaiti territory. 2
The Gulf War was remarkable because the UN specifically authorized
the military operations that took place in Kuwait, Iraq, and other areas in
Furthermore, the UN Security Council has been, and is
the region.'
currently, administering and very closely monitoring the ceasefire that
terminated the military operations of the Gulf War.4 For the first time
since the Korean War,' the UN, exercising its powers to interdict breaches
of international peace,6 has authorized the use of military force to
commence hostilities against a nation state and has administered its
termination. 7 In a celebrated speech, U.S. President George Bush praised
the role of the UN in the Gulf War as the beginning of a "new world
order," stating that:
[The new world order] refers to new ways of working with other nations
to deter aggression and to achieve stability, to achieve prosperity and, above
all, to achieve peace.

Michael A. Gordon, Iraq Arm)' Invades Capital of Kuwait in Fierce Fighting, N.Y. TIMES,
Aug. 2, 1990, at A3.
2 The states that contributed military forces to the coalition included Argentina, Australia,
Bahrain, Bangladesh, Belgium, Canada, Czechoslovakia, Denmark, France, Germany, Greece,
Honduras, Italy, Kuwait, Morocco, Netherlands, Nigeria, Norway, Oman, Pakistan, Portugal,
Qatar, Saudi Arabia, Senegal, Soviet Union, Spain, Syria, Turkey, United Arab Emirates, United
Kingdom, and the United States. See generally George K. Walker, The Crisisover Kuwait, August
1990-February 1991, 1991 DUKE J. COMP. & INT'L L. 25 (1991).
' Specifically, on November 29, 1990, the Security Council authorized "member states
cooperating with the Government of Kuwait" to "use all necessary means to uphold and implement"
the prior Security Council resolutions calling for Iraq's withdrawal from Kuwait. S.C. Res. 678,
U.N. SCOR, 46th Sess., 2963rd mtg. at 28, U.N. Doc. S/INF/46 (1990)[hereinafter Resolution
678].

4 See S.C. Res. 687, U.N. SCOR, 47th Sess., 2981st mtg. at 4, U.N. Doc. S/RES/687 (1991)
[hereinafter Resolution 687]. See also infra note 143 and accompanying text.
See infra notes 84-87, 90-113 and accompanying text.
See infra notes 51-52, 54-93 and accompanying text.
7 With the exception of the Korean War, the UN has generally utilized military force only to
engage in peacekeeping; that is, to terminate hostilities by separating the combatants. For an
discussion of the peacekeeping activities of UN military forces throughout the history of the
organization, see BLUE HELMETS: A REVIEW of UNITED NATIONS PEACEKEEPING, U.N. Sales No.
1.90.18 (1990)[hereinafter BLUE HELMETS]. See also infra note 192 and accompanying text.
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It springs from hopes for a world based on a shared commitment among
nations large and small, to a set of principles that undergird our relations.
Peaceful settlement of disputes, solidarity against aggression, reduced and
controlled arsenals, and just treatment for all peoples.
This order, this ability to work together, got its first real test in the Gulf
war . . . For the first time, the United Nations Security Council, free from
the clash of Cold War ideologies, functioned as its designers intended, a
force for conflict resolution in collective security.'

Apparently, President Bush used the term "new world order" to
characterize the new role of the UN as the organization primarily
responsible, through its institutional mechanisms, for the prevention and
control of aggression in the world. 9 Furthermore, the former Soviet
Union, the chief antagonist of the United States during the Cold War,
enthusiastically agreed with this characterization. '0
A key assertion implied in President Bush's concept of a "new world
order" is that the UN's peacekeeping mechanisms were employed
successfully during the Gulf War and that these mechanisms are adequate
to prevent and control future aggression."1 This assertion may not be
accurate, 2 however, particularly because the Soviet Union, one of the
most powerful actors in the UN since its founding, no longer exists. 3
This article thus compares the utilization of the UN's peacekeeping

' George Bush, The Possibility of a New World Order, Address at Maxwell Air Force Base
VITAL SPEECHES OF THE DAY 450, 451 (May 15, 1991)[hereinafter Bush,
New World Order].
Id. See also infra note 17 and accompanying text.
" Supra note 8, at 452. See also Edouard Shevardnadze, The Rebirth of the UN, Address before
the United Nations General Assembly (Sept. 25, 1990), in LVII VITAL SPEECHES OF THE DAY (Oct.

(Apr. 13, 1991), in LVII

15, 1990).
See supra note 8.
2 See infra notes 141-48, 150, 153, 158-61, 163-65, 168-174, 178-80, 188, 190-92, 212-14 and

accompanying text.
13The Soviet Union dissolved and was replaced by a loose "Commonwealth" of its former
republics (all of whom claim to be independent nations) on December 24, 1991. The Russian
Federation occupies the former Soviet Union's seat on the UN Security Council. Two other
republics, Belarus (formerly Byelorussian SSR) and the Ukraine (formerly Ukranian SSR) were
already members of the UN when the Soviet Union dissolved. Three other former Soviet Republics

(Estonia, Latvia and Lithuania), have recently obtained membership. Lee M. Katz, No Opposition
Seen to Russia's New U.N. Role, USA TODAY, Dec. 27, 1991 at 4A; Helen Thomas, Bush Praises
Gorbachev and Recognizes Russia, UPI, Dec. 25, 1991, available in LEXIS, Nexis Library, UPI
File; Western Leaders Praise Gorbachevas Soviet LeaderLeaves Power. REUTERS. Dec. 25, 1991,
available in LEXIS, Nexis library, Reuter File; David Remnick, New Union Still Likely to Have
Russian Accent, ATLANTA CONST., Dec. 22, 1991, at A16; Jeff Berliner, Russian Leaders Chart
Course for New Nation, New Commonwealth, UPI, Dec. 23, 1991, available in LEXIS, Nexis
library, UPI File.
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mechanisms during the recent Gulf War and the Korean War. During the
UN's history, the Security Council has authorized and utilized force to
enforce its decision to terminate an international breach of the peace only
during the Gulf and Korean Wars.
This article focuses first on the mechanism through which the UN
decides to proscribe international breaches of the peace. It then examines
two major weakenesses of this mechanism: (1) the perceived ambiguity in
the UN's Charter prohibition against the use of force in international
relations, 4 and (2) the role of the permanent members of the Security
Council in deciding whether to use force to terminate an international
breach of the peace.' 5 This article also considers the implementation of
Security Council decisions authorizing the use of force to terminate an
international breach of the peace, including the availability, command,
control, supervision, and financing of forces which could be used.
In order to achieve these goals, Part II of this article first describes the
theory of "world public order," which underlies the United Nation's
Mission and its peacekeeping mechanisms. That part also describes in
detail the UN Charter's standard prohibiting the use of force in international
relations, including its sanctioning and implementing mechanisms. Part II
then examines the use of these mechanisms during the Korean and Gulf
Wars. Part III ascertains and analyzes, in the light of the experience of
these wars, weaknesses in the Charter's sanctioning mechanism and
difficulties of implementing Security Council decisions to use force under
the present system. Lastly, Part III recommends a number of changes both
to the Charter and to current UN procedures which should increase the
effectiveness of UN use of force in the current international system.
II.

INHIBITING AGGRESSION IN THE ERA OF WORLD PUBLIC ORDER AND
UNITED NATIONS PEACEKEEPING MECHANISMS

A. The "New World Order" and "World Public Order"
President Bush, in referring to a "new world order," has alternatively
described it as a "new way . . .to deter aggression" 6 and as "an order
characterized by the rule of law rather than resort to force. 1 7 This

See infra notes 68, 109, 112, 131 and accompanying text.
See infra notes 161-82 and accompanying text.
16 See supra note 9 and accompanying text.
" George Bush, The United Nations in a New Era, Address Before the UN General Assembly,
(Sept. 23, 1991), in 2 U.S. DEP'T ST. DISPATCH 718-21 (Sept. 30, 1991). See also Jeffrey F.
Addicott, The United States of America: Champion of the Rule of Law or the New World Order,

6 FLA. J. INT'L L. 63, 80 n.77 (1990)
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concept encompasses an amalgam of complex ideas, ranging from human
rights to the peaceful settlement of disputes and deterrence of aggression."
A common theme of these various characterizations, however, included the
peaceful resolution of international disputes, deterrence of international
aggression, and a dominant role for the UN in doing so.' 9 This theme
represents one of the fundamental purposes of the UN and its principal
"peacekeeping organism," the Security Council. 2"
The existing international system comprises decentralized, independent
nation-states, each exercising dominant authority within its territorial
domain, with no transcendent political authority to regulate conduct among
them."' Contemporary international law, based upon the primacy of and
equality among nation-states, represents the regulation of this system. 2 In
the existing international system, the nation-states accept war and violence
as discretionary and crucial instruments in the conduct of international
relations, despite their destablizing effects. 23 A stablizing counterinfluence
is thus necessary in order to protect the current international system from
destabilization. The prohibition of the use of war and violence among
nation-states by international organizations such as the UN provides such
a counter-influence. 24
The problem with contemporary international law is that the current
international system is changing. On one hand, the world is witnessing a
vigorous trend towards global homogeneity and interdependence fueled by
modern technology and communications, thus creating a "global
village." 25 On the other hand, increasing separatist tensions among ethnic
groups have led to strife and the disintegration of existing nation-states such
as the Soviet Union and Yugoslavia. 26 UN Secretary General, Butrous

'
9

Addicott, supra note 17, at 80.
See supra notes 8, 17, 18 and accompanying text.

21)U.N. CHARTER art. 2,
2'Robert

3, art. 24.

Johansen, The Elusiveness of a Hutmane World Community, in I TOWARD A JUST

WORLD ORDER 198, 199 (Richard Falk et al,eds., 1982).
22 ROY

PREISWERK, Could We Study International Relations As If People Mattered?, in I

TOWARD A JUST WORLD ORDER, supra note 21, at 175, 181.
2'RICIHARD FALK, Normative Initiatives and Demilitarization:A Third System Approach, in I
TOWARD A JUST WORLD ORDER, supra note 21, at 623, 626.
24 Id.
25 William M. Reisman, Sanctions and Enforcement, in 3 FUTURE OF THE INTERNATIONAL

LEGAL ORDER 273 (Cyril E. Black & Richard Falk eds., 1971).
26 See S.C. Res. 764, U.N. SCOR, 48th Sess., 3093rd mtg. at 1, U.N. Doc. S/RES/764 (1992);
S.C. Res. 761, U.N. SCOR, 47th Sess., 3087th mtg. at 1, U.N. Doc. S/RES/761 (1992); Half-cock
into Bosnia, DAILY TELEGRAPH, Sept. 11, 1992 at 18; Lucia Mouat, UN Vote on Bosnia Relief
Prompts Few Nations to Volunteer Troops, CHRISTIAN SCI. MONITOR, Aug. 17, 1992, available
in LEXIS, Naxis Library, CSM File; UN Authorizes Use of Force to Deliver Aid in BosniaHercegovina, AGENCE FRANCE PRESSE, Aug. 14, 1992, available on LEXIS, Nexis Library, AFP
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Butrous-Ghali, recognized these competing tensions in defining his vision
for the future of UN peacekeeping. 27 However, the current international
system does not seem to be able to reconcile these tensions adequately. To
merge these trends, the changing world requires a new "world order,"
namely a system guided by transnational authority that is capable of
coordinating, and eventually creating, "international" policy and enforcing
it on national governments.28 In addition, the international system must
be governed by an authority whose legitimacy does not come from a single
territorial area and which has global scope and authority. 29
The concept of a "world order" to deter and control aggression among
states has previously been articulated as a "world public order." In
McDougal and Feliciano's view, this "world public order" constitutes a
system of law under which the international community controls the use of
coercion and violence among nation-states. 30 The existence of such a
system, they argue, enables nations to pursue peacefully the common goals
and aspirations of humanity. 3'
McDougal and Feliciano's "world public order" is arguably the
preeminent articulation of a world system in which the use of force or
coercion would be controlled by collective action imposed by the
international community. 2 Thus, to understand the nature of "the
international rule of law" articulated by President Bush, it is necessary to
examine the concept of "world public order."
To McDougal and Feliciano, achieving "world public order" requires
two events. First, the international community must articulate clearly and
authoritatively a policy generally proscribing coercion and violence among
nation-states, characterizing specifically the types of nation-state behavior
that fall within the proscription.33 Second, international policy must be
implemented by a process which McDougal and Feliciano refer to as "the

File; Ana Puga, U.N. to A'low Military Force to aid Bosnia, HOUS. CHRON., Aug. 14, 1992, at
Al; U.N. Security Council Resolutions on Bosnia-Hercegovina, AGENCE FRANCE PRESSE, Aug.
13, 1992, available on LEXIS, Nexis Library, AFP File; John R. Bolton, The New and Critical
ChallengesFacing the United Nations and its Agencies, U.S. DEP'T ST. DISPATCH, Oct. 1, 1990,
available in LEXIS, Nexis Library, Dstate File.
" An Agenda for Peace: Report of the Secretary-General, U.N. GAOR, 47th Sess. at 3, U.N.
Doc. A/47/277 (1992)[hereinafter Report].
21Johansen, supra note 21, at 199.
29Id.

"I McDOUGAL & FELICIANO, LAW AND MINIMUM WORLD PUBLIC ORDER 122 (1967).
31 Id.

at 121-22.
Russett & James S. Sutterlin, The UN in a New World Order, 70 FOREIGN AFF. 69

12 Bruce

(1991).
11 McDOUGAL & FELICIANO, supra note 30, at 281.
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sanctioning process."'" To be effectively implemented, an international
proscription against coercion and violence must achieve three objectives: (1)
prevent breaches of public order, (2) deter breaches of public order, and (3)
restore disrupted public order.35
The long-term objective of prevention can be achieved through the use
of measures designed to reduce significantly the probability that states will
resort to coercion or violence to achieve their goals. 36 Achieving
deterrence becomes important when an imminent threat to public order is
clearly posed by an international actor. In these situations, the international
community can foster deterrence by convincing the potential aggressor that
its behavior will be severely proscribed by the international community,
offseting any expected gains . 3 This objective is extremely hard to
achieve. Deterrence requires the remaining actors in the international
community to agree that the community is threatened and that sanctions
should be imposed on the international aggressor. Restoration of public
order is achieved when the international community applies coercion and
compels the violator to terminate and withdraw its challenge to public
order. 38 To restore order, the international community may use military
force or other sanctions, such as economic embargoes. 39 Furthermore, by
restoring world public order, the international community will deter future
threats. Potential aggressors will be made better aware of prohibited
international behavior and the response of the community to future uses of
coercion as an instrument of international policy."a
The process of creating and implementing international policy
described above is carried out best by an international governmental
organization 4 such as the UN.
To be successful however, the
organization must acquire, either formally or informally, the authority to

3 See also Reisman, supra note 25, at 273.
35McDOUGAL & FELICIANO, supra note 30, at 288, 292.
IId. at 288-89. To prevent violence, states must be convinced that peaceful, noncoercive, and
nonviolent methods can achieve the same results as coercion and violence. Among the types of
activities designed to bring about this perception are limiting the accumulation and expansion of
military weaponry, instituting controls over armaments, and establishing structures and institutions
aimed at achieving peaceful change and dispute settlement. Id. at 289-90.
17 Id. at 291-92. Deterrence involves convincing the potential violator that, unless it withdraws
its threat to the public order, its behavior will be met with severe sanctions. To achieve this
objective, the international community must control enough force to enable it to administer these
sanctions in case the threatened violation is carried out.
38Id. at 292.
31 Id. at 292-93.
4 id.
4IId. at 296-97.
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create and enforce the policies of world public order. 42 Experience
suggests that the enforcement of these norms tends to be inadequate and
problematic.43
Therefore, in addition to enforcement authority, the
international organization must have the means (including economic and
military power) to enforce and implement these policies either itself or
through its members." In other words, the organization must have the
This power necessary for the
power to enforce its decisions." 5
maintenance of public order should be exclusively available to, and
controlled by, the international community6
Contemporary history shows that efforts to provide international
governmental organizations with the means of enforcement have not been
successful.47
Nation-states are presently the principal sources of
authoritative norms governing international conduct because they dominate
the international legal order. They have been unable to enforce these
norms, particularly the proscription against the use of violence in
international relations. 8 Since the nation-states are unable to enforce these
norms, the UN, dependent on financial contributions from leading
governments, lacking even an enclave of territorial space that it can call its
own, and having no independent enforcement capabilities, is even less able
Therefore, the various intergovernmental
to enforce these norms.49
organizations, including the UN, are, in the words of McDougal and
Feliciano, "no more and no less than what the effective consensus of its

42 Id.

at 302.

McDougal and Feliciano view the organization's authority as derived from the

community wide expectation that the organization is established to make decisions with regard to
certain matters according to certain criteria and through certain procedures. Id.
"3Id. at 359. McDougal and Feliciano assert that the authority to create the policies of world
public order is very easily conferred, but the authority to implement these policies is guarded
zealously by the participants in the organization. Id. For example, the authority of the UN
Security Council is so circumscribed by procedural and voting requirements that its exercise is
extremely difficult. Id. For a discussion of the enforcement problem within the UN, see infra
notes 161-74, 178 and accompanying text.
44Id. at 359-60. McDougal and Feliciano note that the UN has neither "control over any
productive resources of its own," nor "direct access, by taxation or otherwise, to the wealth
processes of the member territorial communities." Id. Furthermore, the UN has only token
military forces at its direct disposal. Id.
'5W. M. Reisman, The Enforcement of International Judgments, 62 AM. SOC'Y OF INT'L L. 13,
17 (1968).
4 Myres J. McDougal et al., The World Constitutive Process ofAuthoritativeDecision, reprinted
in INTERNATIONAL LAW ESSAYS, A SUPPLEMENT TO INTERNATIONAL LAW IN CONTEMPORARY
PERSPECTIVE 265 (1981).
47Id. In this work, the authors note that control over the implements of military power still
remains exclusively in the hands of the nation-state, despite plans to create an international military
force set forth in the UN Charter. Id. See infra notes 82-88, 93 and accompanying text.
4' Falk, supra note 23, at 632.
49Id.
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members will permit and what individual members are willing to allocate

and expend for the achievement of the organizations' objectives.""0
To summarize, neither the UN nor any other current international
organization, is able to implement effectively an international norm
proscribing violence and aggression by nation-states. Therefore, "the new
world order" which calls for a dominant UN, may be wishful thinking.
However, by changing the UN "peacekeeping system" this organization
may be able to implement its norm against aggression effectively.
B. Achieving World Public Order in the Contemporary World: The
United Nations System
One of the major purposes of the UN is to maintain international peace
and security." To do so, the UN has adopted a substantive, prohibitive
standard, and procedures to enforce that standard.
This substantive standard is set forth in Article 2(4) of the UN Charter,
which provides, with some exceptions, that "all Members shall refrain in
their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other
manner inconsistent with the purposes of the United Nations. "52
This standard presumes an international system composed exclusively
of independent and equal nation-states, each of which exercises dominant
authority within its territorial domain. 3 The meaning and interpretation

"' MCDOUGAL & FELICIANO, supra note 30, at 307.

3' U.N. CHARTER art 1, 1, art. 2, 3, art. 24.
52 U.N. CHARTER art. 2,
3, art. 24, art. 2, 4. The principle expressed in this article is
recognized as a universally recognized principle of customary international law. Military and
Paramiliratry Activities (Nicar. v. U.S.), 1986 I.C.J. 4, 99-101 (June 27).
" In the current system, however, a number of these nation-states, including the Soviet Union
and Yugoslavia, have splintered due to tensions and strife among their inhabitants. See supra note
26 and accompanying text. At the same time, other nation-states have united for common defense.
See, e.g., North Atlantic Treaty, (Apr. 4, 1949) 63 Star. 2241, 2244, 34 U.N.T.S. 243, 246
(establishing the North Atlantic Treaty Organization, an organization dedicated to the mutual
defense of the North Atlantic region). Similar organizations have been created for other purposes,
with these supranational organizations having significant powers over their internal affairs. See,
e.g., TREATY ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY [EEC TREATY].

The 12

signatories to this treaty have voluntarily given up significant authority over their internal affairs,
such as the power to set and levy custom duties and tariffs, Id. arts. 12-29, the right to control
immigration and emigration in their territories, Id. arts. 48-58, and the right to restrict the
movement of capital in their territories. Id. arts. 67-73. In view of this rapid change in the current
international system, a question as to the validity and adequacy of this substanture standard, and of
the UN organization as a whole, arises. Such an inquiry is, however, beyond the scope of this
article.
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of this language has been the subject of extensive scholarly debate,54 some
of which casts doubt upon the clarity and authority of Article 2(4) as an
international proscription against violence.
First, there is dispute as to the nature of the conduct that is prohibited
by Article 2(4). Some commentators argue that Article 2(4) does not
prohibit the use of force for a benign purpose, such as protection of human
rights, because in those instances, force is not being used "against the
territorial integrity or political independence" of the target state. 5 These
commentators argue further that, as a norm, Article 2(4) fails because it
does not clearly delineate prohibited uses of force.56 Other commentators
argue that Article 2(4) creates an absolute ban against any use of force by
one state against another for any reason.5" Article 51's authorization for

14 See, e.g., YORAM DINSTEIN, WAR, AGGRESSION AND SELF DEFENCE 86-89 (1988);
Mary
Ellen O'Connell, Enlisting the Prohibition on the use of force: The U.N. 's Response to Iraq's
Invasion of Kuwait. 15 SO. ILL. L.J. 453, 467-70 (1991); William M. Reisman, Coercionand SelfDetermination:Construing CharterArticle 2(4), 78 AM. J. INT'L L. 642 (1984); Louis Henkin, The
Reports of the Death of Article 2(4) are Greatly Exaggerated, 65 AM. J. INT'L L. 544 (1971);
Thomas M. Franck, Who Killed Article 2(4)? or: Changing Norms Governing the Use of Force by
States, 64 AM. J. INT'L L. 809 (1970).
" Oscar Schachter, The Legality of Pro-DemocraticInvasion, 78 AM. J. INT'L L. 645, 648-49
(1984).
51 Id. There has been some attempt within the UN to further specify the conduct prohibited by
Article 2(4). In Definition of Aggression, G.A. Res. 3314, U.N. GAOR, 29th Sess., Supp. No 31,
at 142-43, U.N. Doc. A/9619 (1975) [hereinafter Definition of Aggression], the General Assembly
defined "aggression" as conduct that violates the norm of Article 2(4). Article 3 of this resolution
provides some specific examples of conduct that constitutes aggression:
(a) The invasion or attack by the armed forces of a State of the territory of another State.. .or
any military occupation... resulting from such.. attack, or any annexation.. of the territory
of another State or part thereof;
(b) Bombardment by the armed forces of a State against the territory of another State...
(c) The blockade of the ports or coasts of a State by.. another State;
(d) An attack by the armed forces of a State on the... [armed forces] of another State;
(e) The use of armed forces of one State... in contravention of the conditions provided for in
the agreement [with the receiving state]...;
(f) The action of a State in allowing its territory, which it has placed at the disposal of
another State, to be used by that other State for perpetrating an act of aggression against a
third State;
(g) The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries,
which carry out acts of armed force against another State of such gravity as to amount to the
acts listed above, or its substantial involvement therein.
Definition of Aggression, supra, art. 3.
This definition is not, however, binding on the Security Council. Indeed, the last operative
paragraph of the Resolution which approves the definition: "Calls the attention of the Security
Council to the Definition of Aggression.. .and recommends that it should, as appropriate, take
account of that definition as guidance in determining, in accordance with the Charter, the existence
of an act of aggression." See infra note 156.
" DINSTEIN, supra note 54, at 86.
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states to engage in self-defense against aggression contradicts this argument,
however. 58 As this debate suggests, the Security Council has considerable
discretion in determining whether a nation-state has violated Article 2(4). 9
There is no clear relationship between that which Article 2(4) prohibits and
that which the Council seeks to proscribe in the name of Article 2(4).60
Others argue that Article 2(4) constitutes a mere "implausible utopian
expression" rather than an effective prohibition of international coercion
because the UN lack access to, and control over, sufficient military
resources to enforce its decisions. 6 This argument is strengthened by the
fact that Articles 43 and 45, which call for the negotiation of agreements for
the provision of these resources, have never been implemented. 6 2 Article
2(4) is not enforced effectively, this argument continues, because the system
created by the Charter's collective enforcement provisions63 is based on
an invalid premise: that the permanent members of the Security Council
would be able to agree to invoke these provisions. 4 With the exception
of the invasion of Korea, the Security Council has never dispatched troops
to enforce a decision under the Charter's Chapter VII collective security
provisions. This argument, in spite of the end of the Cold War, retains
some validity.65
Third, some observers contend that the rights granted by Articles 51
through 53 of the Charter create such extensive exceptions to the Article
2(4) proscriptions on the use of force, that Article 2(4) has been rendered
66
meaningless.
An exception to the Article 2(4) prohibition of the use of force is the
right to use "individual or collective self-defense" against an armed attack
"until the Security Council has taken measures necessary to maintain
international peace and security" set forth in Article 51 of the Charter.67
" See infra notes 67-73 and accompanying text.
59U.N. CHARTER art. 39. See also LELAND M. GOODRICH ET AL., CHARTER OF THE UNITED

NATIONS 293 (3d ed. 1969).
6'See UN CHARTER art. 39.
" William M. Reisman, Coercion and Self-Determination: Construing CharterArticle 2(4), 78
AM. J. INT'L L. 642, 643 (1984).
612
See infra notes 179-201 and accompanying text.
61 See infra notes 76-87, 89-93 and accompanying text.
6 Franck, supra note 54, at 810.
61 See infra notes 94-131, 133-34, 136-38 and accompanying text.
66Franck, supra note 54, at 811.
67 U.N. CHARTER art. 51. Articles 52 and 53 of the Charter constitute a specialized subset of
the Article 51 "self-defence" exception to Article 2(4). Article 51 states:
Nothing in the present Charter shall impair the inherent right of individual or collective selfdefence if an armed attack occurs against a Member of the UN, until the Security Council
has taken measures necessary to maintain international peace and security. Measures taken
by Members in the exercise of this right of self-defence shall be immediately reported to the
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The meaning, scope, and applicability of this provision have been
extensively debated. Commentators agree unanimously that this debate
arose because "superpower deadlock" has historically crippled the Security
Council's discharge of its Chapter VII peacekeeping responsibilities.68
The deadlock raises the question of whether Article 51 provides the sole
permissible use of armed force in self-defense (for a limited time and until
the Security Council intervenes)69 under international law, or whether the
customary international law of self-defense allows the use of force and, if
so, to what extent.7"

Many argue that the customary law right of self-

defense, which is rooted in the concept of the self-preservation of the
nation-state, extends to military responses by a state to any serious threat
against it, even in anticipation of an actual attack. 7 According to this
argument, a military response to counter a perceived threat against a vital
state interest, such as the Israeli air strike against the Iraqi nuclear reactor
at Osiraq in 1981, constitutes legitimate self-defense under Article 51.72
If this argument is accepted, then "self-defense" under Article 51 constitutes
such a broad exception to the Article 2(4) prohibition against the use of
force as to render it meaningless.73

Security Council and shall not in any way affect the authority and responsibility of the
Security Council under the present Charter to take at any time such action as it deems
necessary in order to maintain or restore international peace and security.
Id. art. 51.
Article 52(1) provides, "Nothing in the present Charter precludes the existence of regional
arrangements or agencies for dealing with such matters relating to the maintenance of international
peace and security as are appropriate for regional action." Id. art. 52, 1. Similarly, Article 53,
1, states, "The Security Council shall, where appropriate, utilize such regional arrangements or
...Id. art. 53, 1.
agencies for enforcement action under its authority.
There is no generally accepted definition of the terms "regional arrangement or agency," because
neither the General Assembly nor the Security Council found it necessary or desirable to attempt
to craft such a definition. GOODRICH ET. AL, supra note 59, at 356. For an exposition of the
argument that Articles 52 and 53 have gutted the Article 2, 4 prohibition on the use of force, see
Franck, supra note 54, at 822-35.
61See, e.g., D. W. Greig, Self-Defence and the Security Council: WhatDoes Article 51 Require?
40 INT'L & COMp. L. Q. 366, 399 (1991). As noted in the text, one question that also arises in
whether the Security Council can completely preempt the right of self-defense created by Article
51. Id.at 388-99. See also Franck, supra note 54, at 810-911; Louis R. Beres, After the Gulf
War: Israel, Preemption andAnticipatory Self-Defense, 13 HOuS. J.INT'L L. 259, 267 (1991); The
New World Orderand the Right of Self-Defense in the United Nations Charter, 15 HASTINGS INT'L
& COMP. L.REV. 55, 92 (1991).
19 Id. See U.N. CHARTER art. 51.
7"Linnan, supra note 68, at 57-58, 68-70.
7'Id. at 116.
" Beres, supra note 68, at 264-70.
7 Greig, supra note 68, at 366-67 (examining the Article 51 requirement that the Security
Council be informed of any "attack" and the "duration" of any unilateral self-defense commenced
prior to Security Council notification).
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In addition to Article 51, a further exception to the Article 2(4)
prohibition against the use of force arises when the UN Security Council
itself authorizes a member state or states to use force against another state.
The Council's authorization must be granted according to the procedures set
forth in the Charter. 74

Under the Charter, violations of the Article 2(4) standard trigger
certain procedural responses under Chapter VII. First, the Security
Council, with some exceptions, 75 determines the existence of a threat to
international peace and security and then decides what measures shall be
taken to eliminate this threat. 76 To eliminate a threat, the Security Council
may enact unspecified "provisional measures" to maintain the status quo
pending a more permanent resolution." Alternatively, the Council may
enact measures not involving the use of military force, such as the complete
or partial interruption of economic or diplomatic relations.78 Ifthese
measures are inadequate to restore international peace and security, the
Council may then undertake military action under Article 42 of the
Charter. 79 Article 42, however, has never been applied by the Security
Council." ° All of these Security Council actions require the concurrence
of its five permanent members: China, France, Russia, the United
Kingdom, and the United States. 8'
Once the Security Council authorizes the use of military force against
a "malefactor" under Article 42 of the Charter, the implementation of this
decision triggers several sections of the Charter. Article 48 of the Charter
provides that the actions required to carry out Security Council decisions

7 See U.N. CHARTER art. 42. See also infra notes 76-87, 89-93 and accompanying text.
7 See, e.g., Unitingfor Peace Resolution, G.A. Res. 377, U.N. GAOR, 5th Sess., 302nd plen.
mtg. at 1,U.N. Doc. A/1775 (1950)(the General Assembly may act by two-thirds majority in the
event of Security Council paralysis)Ihereinafter Uniting for Peace Resolution].
76U.N. CHARTER art. 39. But see Shaw J. Dallal, InternationalLaw and the United Nations'
Role in the Gulf Crisis, 18 SYRACUSE J. INT'L L. & COM. 111, 124 (1991)(arguing that the Security
Council can act under Article 39 only when the International Court of Justice has rendered an
advisory opinion that the action complained of is "an act of aggression").
Under Chapter VI of the U.N. Charter, the Security Council may also, either sua sponte or at
the request of a party, investigate a dispute that is likely to endanger international peace and security
and then recommend a solution to this dispute. U.N. CHARTER arts. 34-36.
7 Id. art. 40.
78Id. art. 41.
IId. art. 42.
o Goodrich et al., supra note 59, at 315. During the Korean war, military force was utilized
pursuant to a Security Council resolution "recommending" that member states "furnish such
assistance to the Republic of Korea as may be necessary to repel the armed attack and restore
international peace and security to the area." U.N. SCOR, 5th Sess., 474 mtg. at 4, U.N. Doc.
S/PV. 474 (1950).
11U.N. CHARTER art. 27, 3, art. 23, 1.
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involving Article 2(4) shall be carried out, as the Council may determine,
by all or some of the members of the UN.8 2 This means that the Council
can specify how, and by whom, its decisions shall be implemented.
Furthermore, Articles 43 and 45 of the Charter provide that all member
states are to enter into agreements with the Security Council to provide
military forces and facilities for the purpose of maintaining international
peace and security.8 3 However, no such agreements have ever been
concluded between the Security Council and any member states, which
means that the Council has no permanent military forces or facilities
available for its use."4 In addition, Article 46 of the Charter provides that
the Security Council and the Military Staff Committee of the UN shall be
responsible for planning the use of any armed force in accordance with the
Council's mandate.85 The Military Staff Committee, composed of the
military chiefs of staff of the five permanent members of the UN or their
representatives,8 6 is to: "advise and assist the Security Council on all
questions relating to

. .

.[its] military requirements for the maintenance of

international peace and security, [and] the employment and command of
forces placed at its disposal." 87 It is also responsible for the strategic
direction of any armed forces placed at the disposal of the Security
Council.88 The Military Staff Committee has never been able to carry out
its mission.89
These Articles seem to indicate that the UN member states, under a
previously negotiated agreement, shall supply any military force used to
implement a Security Council decision. Furthermore, the operations of
these military forces shall be conducted under the supervision and control
of the Security Council.'
This has never been the case, since the Council does not have the
capability to exert this supervision and control. Conversely, the Charter
also provides that the implementation of Security Council decisions are to
be carried out by all or some of the members of the organization.9"
Furthermore, the Charter permits the Security Council to use "regional

art. 2, 13, arts. 24, 48.
13U.N. CHARTER art. 2, 3, arts. 24, 43, 45.
84GOODRICH ET AL., supra note 59, at 319-26, 328-29.
82 U.N. CHARTER

85U.N. CHARTER art. 46.

86Id. art. 47,

2.

:7Id. art. 47,

1.
8 Id. art. 47, 3.
8'See infra notes 202-05 and accompanying text.
" For a description of the drafting of Articles 43-47 of the Charter and of implementing a UN
military policy, see Robert Giles, The Development of a U.N. Military Policy with Emphasis on
the United States (1955)(unpublished Ph.D. dissertation, University of Chicago).
11U.N. CHARTER art. 48.
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arrangements or agencies" to enforce its mandates. 92 Thus, the Council
may, as was done in the cases of the Korean and Persian Gulf Wars, 93
"deputize" certain members of the UN, or even a regional organization
such as NATO, to engage in military action to preserve international peace
and security.
C. Implementing World Public Order. The United Nations and the Use
of Military Force in Korea and the Gulf
The UN consideration of the Korean crisis commenced on June 25,
1950, when the United States transmitted to the Security Council a report
that North Korean forces had invaded the territory of South Korea in the
early morning hours of that day. 94 A UN observer group located in
Korea, the UN Commission on Korea, transmitted a similar report shortly
thereafter. 9 These reports were discussed in a number of Security
Council meetings between June 25, 1950, and January 31, 1951.96
On June 25, 1950, the Security Council passed Resolution 82," the
first of a number of resolutions concerning the Korean situation. This
resolution determined that the North Korean invasion was a breach of the
peace. 98 Accordingly, Resolution 82 called for the immediate cessation of
all hostilities between North and South Korea, and the withdrawal of all
North Korean armed forces to the 38th parallel. 99 Two days later, the
Security Council passed Resolution 83."' ° It recommended that the
members of the UN "furnish such assistance to the Republic of Korea as
may be necessary to repel the armed attack and to restore international
peace and security to the area."' 0 ' The Security Council then passed
resolution 84 on July 7, 1950.102 It "recommended" that all military
92Id.

art. 53,

1.

9' See infra notes 94-131, 133-34, 136-38 and accompanying text.
94 UNITED NATIONS, REPERTOIRE OF THE PRACTICE OF THE SECURITY COUNCIL 1946-195 1, at
354-55 (1954) [hereinafter Repertoire].
9' The UN Commission on Korea was set up in 1948 to encourage the unification of North and

South Korea and the integration of their security forces.

RESOLUTIONS AND STATEMENTS OF THE

UNITED NATIONS SECURITY COUNCIL (1946-1989) 251 (Karel C. Wellens ed., 1990).
96Repertoire, supra note 94, at 355.
9' S.C. Res. 82, U.N. SCOR, 5th Sess., 473rd mtg. at 1, U.N. Doc. S/1501 (1950) [hereinafter
Resolution 82].
98Id.
99 Id.

' S.C. Res. 83, U.N. SCOR, 5th Sess., 474rd mtg. at 1, U.N. Doc. S/1511 (1950)[hereinafter
Resolution 83].
101Id.

"92
S.C. Res. 84, U.N. SCOR, 5th Sess., 476 mtg. at 1, U.N. Doc. S/1588 (1950)[hereinafter
Resolution 84].
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forces "assisting the Republic of Korea" be placed under the unified
command of the United States. 3 Resolution 84 requested that the United
States designate the commander of these forces."4 Lastly, it authorized
these forces to fly the UN flag."°5 These three resolutions authorized the
Security Council to deploy troops and engage in military operations in
Korea. " The Council was able to pass these resolutions authorizing the
use of force against North Korea, a close ally of the Soviet Union, because,
in an unprecedented situation, the Soviet Union was absent during the
Security Council vote on each of these resolutions. The Soviet Union
boycotted the Council at this time because of the Council's refusal to seat
the People's Republic of China as one of its permanent members.'0 7
Consequently, the Soviet Union later alleged that the resolutions were
illegal and invalid. 108
A number of lessons can be learned from examining Resolutions 82,
83 and 84. Because the Soviet Union, a permanent member of the Council,
supported the North Korean invasion, these resolutions could have passed

only in its absence.' 09 Thus, if the Soviet Union had not chosen to absent
itself from the Council deliberations, it would have been impossible

Id.

3.
4.
Id. 5.
I,
1)16Three further resolutions on the "Korean question" were passed by the Security Council.
Resolution 85 addressed humanitarian relief for the Korean civilian population. U.N. SCOR, 5th
Sess., 479th mtg. at 1,U.N. Doc. S/PV 479 (1950). Resolution 88 invited a representative of the
People's Republic of China to be present during Council discussions of a special report by the UN
Command in Korea. S.C. Res. 88 U.N. SCOR, 5th Sess, 519th mtg. at 6, U.N. Doc. S/PV. 519
(1950). Resolution 90 removed the "Korean question" from the Security Council's agenda of items
for consideration. S.C. Res. 90 U.N. SCOR, 6th Sess., 531st mtg. at 6, U.N. Doc. S/PV. 531
(1951)[hereinafter Resolution 90].
"7REPERTOIRE, supra note 94, at 355-58. See also Leo Gross, Voting in the Security Council:
Abstention from Voting and Absence from Meetings, 60 YALE L.J. 209, 238-39 (1951); China and
the Security Council, 3 INT'l & COM. L.Q. 581, 581-86 (1950); Yuen Li Liang, Notes on Legal
Questions Concerning the United Nations, 44 AM. J. INT'L L. 694, 700-02 (1950).
""John Doe (Pseudonym), Case and Comment, 28 CAN. B. REV. 902, 903 (1950). The Soviet
Union argued that, because their representatives were not present and the "legitimate government
of China" was unrepresented atthe Council during the vote on these resolutions, they were illegal.
Id. Specifically, the voting lacked "the necessary unanimity of all the permanent members of the
Security Council." Id. Doe argues that Article 27 of the Charter requires the affirmative vote of
all of the Council's permanent members. Therefore, the Security Council's practice of interpreting
an abstention or absence of a permanent member as equivalents to an "affirmative vote" is
incorrect. Id. at 905-07. Accordingly, the Security Council's "Korea resolutions" were invalid.
Id. at 907. But see E. Russell Hopkins, Case and Comment, 28 CAN. B. REV. 908, 908-10 (1950)
(arguing that Doe's interpretation of Article 27 of the Charter is incorrect); Josef L. Kunz, Legality
of the Security Council Resolutions of June 25 and 27, 1950, 45 AM. J. INT'L L. 137, 141-42
(1951) (arguing that the "Korean resolutions" were legally passed by the Council).
,9Kunz, supra note 108, at 140.
103

Id.

104
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(because of the Soviet Union's veto) for the Council to vote on the use of
force against North Korea. Furthermore, these resolutions, and Resolution
83 in particular, do not constitute enforcement action by the Council in the
name of the UN under Articles 40 through 42 of the Charter. Instead, the
Security Council's action against North Korea in this matter constitutes a
mere hortatory "recommendation" to member states which, under Article
39 of the Charter, does not have the binding effect of a Council "decision,"
which can be directly enforced through the various mechanisms set forth in
Chapter VII of the Charter. "°
In addition, Resolution 84 ceded the control and supervision of all
military forces operating in Korea to the United States, contrary to the
situation anticipated in the Charter. This meant that military operations in
Korea were controlled by the United States and not the UN.'" Indeed,
even if the Security Council had desired to control military operations in
Korea, it would have been unable to do so because its "professional"
military establishment, the Military Staff Committee, was torn by the same
kind of superpower conflicts that plagued the Council." 2 Lastly, since
no Article 43 agreements had been signed, the Council depended on
member states to voluntarily commit military forces and abided by any
conditions placed by these states on the use of these forces." 3 If no
troops had been forthcoming, then the Council would have been unable to
act.
The Council response to the invasion of Kuwait by Iraq followed a
route similar to that of the "Korean crisis" and presented similar problems.
Iraq invaded Kuwait on August 2, 1990, thus triggering a frenzy of activity
in the Security Council. On that day, the Security Council passed
Resolution 660, in which the Council, declaring that it was "acting under
Articles 39 and 40 of the Charter," demanded Iraq's immediate withdrawal
from Kuwait." 4 After Iraq ignored the Council's demand, the Security
Council, "acting under Chapter VII of the Charter," imposed an economic
and communications embargo on Iraq." 5

"" Goodrich et al., supra note 59, at 301. See U.N. CIIARTER art. 2, 3, arts. 24, 48.
. Resolution 84, supra note 102. Also, the Security Council removed the "Korean question"
from its agenda on January 31, 1951, long before the conflict was resolved. Resolution 90, supra
note 106, at 8.
"2 See Giles, supra note 90, at 211-84.
13 See supra notes 80-81, 102-06 and accompanying text.
14 S.C. Res. 660, U.N. SCOR, 46th Sess., 2932nd mtg. at 19, U.N. Doc. S/INF/46
(1990) [hereinafter Resolution 660].
" S.C. Res. 661, U.N. SCOR, 46th Sess., 2933 mtg. at 2, U.N. Doc. S/Res/661
(1990)[hereinafter Resolution 661].
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During August, September, and October of 1990, as Iraq proceeded
to impose its will on Kuwait, the Council passed a number of resolutions.
The Council condemned the annexation of Kuwait,116 demanded the
release of third party nationals and diplomats held hostage in Kuwait," 7
extended and expanded (both in area and coverage) the economic blockade
of Iraq," 8 and called on all UN member states to join a naval armada to
enforce the economic sanctions against Iraq.'"
The Security Council action authorized the use of force to dislodge
Iraqi troops from Kuwait on November 29, 1990,120 one day after the
Security Council condemned Iraq's attempt to destroy Kuwait's population
records.121 In Resolution 678, the Security Council, "[acting] under
Chapter VII of the Charter: Authorizes Member States co-operating with the
Government of Kuwait, unless Iraq on or before 15 January 1991 fully
implements . . . the foregoing resolutions, to use all necessary means to
uphold and implement Resolution 660 . . . and all subsequent relevant

resolutions and to restore international peace and security in the area ..
,122 This "authorization" of the use of force "under Chapter VII of the
Charter," unlike the nonbinding "recommendation" under Article 39 set
forth in Resolution 83, constitutes a "decision" of the Council to which the
enforcement mechanisms of Chapter VII of the Charter can be applied.
Iraq failed to withdraw from Kuwait by January 15, 1991.
Accordingly, the members of the international coalition allied with Kuwait
commenced military operations against Iraq on January 17, 1991 .123
On April 3, 1991, after Iraqi forces were dislodged from Kuwait and
Iraq had indicated its willingness to comply with Resolution 660 and its
progeny, the Security Council dictated the substantive terms of the ceasefire
between Kuwait, the coalition members, and Iraq.' 24 Under the terms of
the ceasefire, Iraq agreed to recognize Kuwait and its borders. In addition,
Iraq agreed to: destroy all its nuclear, chemical and biological weapons and

SS.C.Res. 662, U.N. SCOR, 46th Sess., 2934th mtg., U.N. Doc. S/Res/662 (1990).

SC.
.7 Res. 664, U.N. SCOR, 46th Sess., 2937th mtg., U.N. Doc. S/Res/664 (1990); S.C.
Res. 666, U.N. SCOR, 46th Sess., 2939th mtg., U.N. Doc. S/Res/666 (1990); S.C. Res. 667,
U.N. SCOR, 46th Sess., 2940th mtg., U.N. Doc: S/Res/667 (1990); S.C. Res. 674 U.N. SCOR,
46th Sess., 2951st mtg., U.N. Doc: S/Res/674 (1990).
" S.C. Res. 670, U.N. SCOR, 46th Sess., 2943 mtg., U.N. Doc. S/Res/670 (1990).
' S.C.
Res. 665, U.N. SCOR, 46th Sess., 2938th mtg., U.N. Doc. S/Res/665
(1990) [hereinafter Resolution 665].
11 Resolution 678 (1990), supra note 3, at 1.
1 S.C.
Res. 677, U.N. SCOR, 46th Sess., 2962nd mtg., U.N. Doc. S/Res/677
(1990)[hereinafter Resolution 677].
12 Resolution 678, supra note 3,
2.
23 See supra notes 1-2 and accompanying text.
124Resolution 687, supra note 4.
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ballistic missile systems, permit UN inspectors to verify destruction of these
weapons, return all Kuwaiti property seized in Kuwait, and compensate
Kuwait for all damages caused by Iraq's invasion.1" 5 Furthermore,
Resolution 687 continued the embargo, and mandated Security Council
review, every sixty days, of Iraq's compliance with the ceasefire conditions
to determine whether the embargo should be modified. 2 6 Since the
ceasefire, the Security Council has continued to monitor Iraq's compliance
of
with the ceasefire conditions. The Council has passed a number
27
resolutions dealing with Iraq's compliance with these conditions.
The Security Council relied on a mechanism similar to that employed
during the Korean crisis in authorizing the use of force against Iraq. In
both situations, the Council first found that the "invasion" in question
constituted a "breach of international peace and security. "128 In the
Korean situation, the Council "recommended" that member states assist the
United States in repelling the North Korean invasion. In the Kuwaiti
situation, the Council was much more forceful and direct: after reaffirming
"the inherent right of individual or collective self-defense," 29 it
proceeded to "deputize" the member states "cooperating with the
government of Kuwait" to use force to implement the Council's decision

that Iraq should withdraw from Kuwait. 3

The Security Council also

agreed that the invasion constituted a breach of international peace and
security, and that the use of military force was necessary to restore peace.
This agreement was possible, because none of the permanent members of
the Council was opposed to such an action. "'
Despite this agreement, the Council's action during the Kuwaiti crisis
differed in several respects from its action during the Korean crisis. First,
agreement on the use of force following the Iraqi invasion was facilitated
125Id.

126Id.

20-22.
S.C. Res. 688, U.N. SCOR, 47th Sess., 2982nd mtg., U.N. Doc. SIRes/688

27See, e.g.,

(1991) (condemning Iraq's repression of its Kurdish minority) [hereinafter Resolution 688]; S.C.
Res. 699, U.N. SCOR, 47th Sess., 2994th mtg., U.N. Doc. S/Res/699 (1991)(authorizing the
International Atomic Energy Agency to supervise the destruction of Iraq's nuclear
facilities)[hereinafter Resolution 699]; S.C. Res. 707, U.N. SCOR, 47th Sess., 3004th mtg., U.N.
Doc. S/Res/707 (1991)(condemning Iraq's failure to cooperate with U.N. inspection teams and to
disclose the location and existence of its nuclear, chemical and biological weapons)[hereinafter
Resolution 707]; S.C. Res. 715, U.N. SCOR, 47th Sess., 3012th mtg., U.N. Doc. S/Res/715
(1991)(further demanding that Iraq cooperate with UN inspection teams)[hereinafter Resolution

715].

Resolution 82, supra note 97; Resolution 660, supra note 114.
Resolution 661, supra note 115.
20 Resolution 678, supra note 3.
131 Indeed, all five permanent members of the Council voted in favor of Resolutions 660.
25

129

Resolutions 660, supra note 114, at 19. Resolution 678, supra note 3, at 28.
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by the post-Cold War disappearance of the "superpower deadlock" in the
Council. In contrast, the Cold War tensions during the Korean crisis
inhibited agreement on the use of force. Furthermore, agreement would
have been impossible without the fortuitous absence of the Soviet Union
from the Council chamber.
On the other hand, an argument can be made that both the Korean and
Kuwaiti situations represent two unique departures from the traditional
model of "superpower deadlock" in the Council in that one of the major
players, the Soviet Union, was effectively "absent" from the Council
discussion."' However, this "superpower deadlock" may debilitate the
Council in future crises if any permanent member of the Council chooses
to disagree with the majority and casts a veto.
Furthermore, the Council at the time of the Iraqi invasion still had no
military forces permanently available to respond to this crisis. Therefore,
it had to depend again on member states to voluntarily commit their
forces.' 33 In spite of some efforts to reactivate the Military Staff
Committee and give it a role in controlling the military reaction to the Iraqi
invasion,' 34 the war against Iraq was not organized or controlled by the
Council. Indeed, for some unknown reason, the Council made no attempt
to designate the military actions by Kuwait's allies as "United Nations
actions." Unlike the case in Korea, the Council did not "recommend" that
the coalition forces be commanded and controlled by any one member state,
nor did it authorize these troops to operate under the UN flag. 3 '

A further major difference between the Korean and Kuwaiti crises is
apparent. The Korean War ended in a stalemate. The Gulf War ended
when Iraq notified the Security Council that it was unconditionally willing
to comply with the Council's mandates regarding Kuwait.' 36 The Council
then dictated ceasefire terms and indicated that it would control the
' As subsequent events
enforcement and implementation of these terms. 37
have shown, however, Iraq has been unwilling to comply fully with the

' Some argue that the Soviet Union was too concerned and preoccupied with the internal
difficulties that led to its demise to effectively object, or even participate in the Security Council
debate that led to a decision on the use of force against North Korea. See supra note 13 and
accompanying text.
'3 See supra note 112 and accompanying
text.
131 Paul Lewis, Security Council's Military Panel Reviews Naval Efforts to
Enforce Trade
Embargo, N.Y. TIMES, Sep. 19, 1990, at All; Frank J. Prial, Confrontation in the Gulf; Crisis
Breathes Life Into a Moribund U.N. Panel, N.Y. TIMES, Sep. 6, 1990, at A20.
m See supra notes 97-106, and accompanying text.
'3 See S.C. Res. 686, U.N. SCOR, 47th Sess., 2978th mtg. at 1, U.N. Doc. S/Res/686 (1991).
131 See Resolution 687, supra note 4, 1 1-34.
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ceasefire terms imposed by Resolution 687, despite Security Council
pressure to do so.' 38
III. PROBLEMS WITH AND SOLUTIONS TO THE UNITED NATIONS
MECHANISMS TO CONTROL BREACHES OF THE PEACE

This section first examines two important problems affecting the
mechanism through which the UN Security Council decides whether to
utilize military force in response to an international breach of the peace, the
clarity of the prohibition against the use of force, and the central role of the
Council's permanent members in the formulation of this decision.
A. The Clarity of the Prohibition against the Use of Force
To deter aggression through law, the international system needs an
articulated policy generally proscribing coercion and violence by nations in
the conduct of their international affairs, and identifying the types of
behavior that are proscribed. 139 Article 2(4) of the UN Charter
represents an attempt to articulate such a policy. It prohibits the use of
force against the "territorial integrity or political independence" of another
state. 4 °

Furthermore, the General Assembly,

in the Definition of

Aggression Resolution, attempted to further particularize this policy by
listing the types of state behavior that Article 2(4) proscribes.'
To a number of critics, Article 2(4) fails to clearly indicate the nature

of conduct that constitutes "the use of force against the territorial integrity

"' See, e.g., Resolution 699, supra note 127; Resolution 707, id. ; Resolution 715, id. See
also, Rolf Ekeus, The U.N. Prevailed:Iraq had to Stand Down, WASH. POST, Aug. 6, 1992, at
A25; R. Jeffrey Smith, Bush Warns Baghdad on Inspections, President Vows to Aid U.N.
Enforcement as Iraq Renews Threat, WASH. POST, Aug. 7, 1992, at Al; Tom Post et al., An
Ultimatumfor Saddam, NEWSWEEK, Aug. 3, 1992, at 39; Iraq and U.N. Look for Compromise to
Break Impasse, Reuters, July 23, 1992, availablein LEXIS. Nexis library, Reuter File; Art Pine,
U.S., Allies Seek to Rally Support for Strike on Iraq; Persian Gulf: Britain, France Join in
Weighing Whether to Act Without a New U.N. Mandate. White House Charges Hussein is
"Stonewalling" Inspection Team, L. A. TIMES, July 23, 1992, at Al; Caryle Murphy, U.N. Team
Yields to Iraqi Threats, White House Expresses Concern, WASH. POST, July 23, 1992, at Al;
Tensions Rise over U.N. Standoff in Baghdad; Inspection:Iraqi Protests Against Team at Ministry
Escalate. Security CouncilDiscusses Ways to Force Compliance, L.A. TIMES, July 22, 1992, at A7;
Paul Lewis, U.N. Aide quits Iraq after Failing to gain Access for Arms Inquiry, N. Y. TIMES, July
20, 1992, at A3; Caryle Murphy, Saddam Stiffens Against U.N. Role. Iraq Stalls Inspectors,
Refuses to Grant Visas, WASH. POST, July 17, 1992, at A15.
'3 See supra note 32 and accompanying text.
t4o See supra notes 52, 54-58, 59-61, 63-66 and accompanying text.
4See supra note 56 and accompanying text.
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or political integrity" of another state. 142 These critics argue that
prohibited conduct is left undefined and the Security Council has unbridled
discretion under the Charter to determine whether certain conduct violates
Article 2(4), thus exposing the malefactor to the possibility of military
action against it under the Charter.143 These critics conclude that the lack
of a clear articulation by the Security Council of prohibited behavior under
Article 2(4) gives rise to selective enforcement, with those countries which
have incurred the wrath of the permanent members often finding themselves
the target of UN military operations, while those counties that are favored
by the great powers are able to engage in "aggression" with impunity. 144
Furthermore, this ambiguity, by failing to give potential "miscreants" clear
notice of what behavior is proscribed by Article 2(4), severely hampers the
effectiveness of any system of "world public order" because states can
argue that their international behavior does not violate Article 2(4).14
In response to these critics, others argue that Article 2(4) gives the
Council valuable flexibility in determining what alleged "breaches of the
peace" shall be the subject of UN sanctions. In a world plagued by an
increasing number of armed conflicts, 146 the UN simply does not have
enough resources to utilize military force to restore peace and security in
more than a handful of the very worst conflicts. A "determinate" standard,
such as that set forth in the Definition of Aggression resolution, 4 7 would
thus not be enforceable because of the large range of conflicts and the lack
of UN resources to respond to all of them.
This debate essentially centers on whether Article 2(4) gives fair notice
as to the types of behavior warranting UN sanctions. The author believes

142

See supra notes 54-55 and accompanying text.

t See supra note 76 and accompanying text. The UN attempted to elucidate and bring some
specificity to Article 2(4) and define unacceptable conduct in the Definition of Aggression
resolution. However, this resolution does not bind the Security Council. See supra note 56 and
accompanying text.
144Professor Dallal argues that Iraq is one of the disfavored countries and therefore, became the
target during the Kuwaiti crisis. Dallal, supra note 76,at 121-23. See also Bums H. Weston,
Security Council Resolution 678 and Persian GulfDecisionMaking: Precarious Legitimacy, 85 AM.
INT'L L. 516, 523-25 (1991). Indeed, Professor Dallal argues that in the context of the Persian
Gulf crisis, Kuwait, and not Iraq, was the "aggressor." Id. at 127-3 1. Professor Dallal bases his
conclusion on Kuwait's alleged "economic aggression" against Iraq," specifically Kuwait's
aggressive lowering of the price of crude oil to hurt Iraq's oil sales and refusing to forgive Iraq's
debts to Kuwait arising out of the Iran-Iraq war. Id.
45See supra note 32 and accompanying text.
46See Karin Lindgrenet al., MajorArmed Conflicts in 1990, S.I.P.R.I. YEARBOOK 345, 345-46
(1991). William Tuohy, A World Armed and in Conflict: A Swedish Institution Keeps Close Track
of Arms Transfers and Offers Independent Advice on their Control, L.A. TIMEs, July 12, 1991, at
A 5 *.
147Definition of Aggression, supra note 56, art. 3.
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that it does. First, the types of proscribed behavior must be generally
148
agreed to and clearly described by the members of the organization.
Upon examining the Council's previous history of authorizing or endorsing
the use of military force, it appears that only an open, notorious, and
extensive armed attack by one country into the territory of another violates
Article 2(4) sufficiently to justify military sanctions. 49 In addition, the
Definition of Aggression resolution, 5 ' describes in great detail seven
forms types of armed attack that the members of the UN have unanimously
agreed constitute violations of Article 2(4). l' l Although this Resolution
only guides the Council in making its decisions, it has been recognized by
the International Court of Justice as a detailed articulation of the Article
2(4) prohibition.' 2
UN Secretary-General Butrous-Ghali, describing his vision of the
future of UN peacekeeping to the General Assembly, has been urging the
Council to adopt a more expansive view of Article 2(4), even to the point
of including civil wars within its coverage.' 53 Given the Council's recent
decision to intervene in the armed conflict in the former Yugoslavia, it
appears that at least the majority of the Council is willing to experiment
with this vision.
This change would greatly expand the scope of the conflicts that would
be subject to UN military intervention under Article 2(4). This change is
not generally agreed upon. 5 4 However, some question whether the
Security Council's unbridled discretion to determine violations of Article
2(4) and thus apply sanctions undermines the legitimacy and effectiveness
of the Charter's "peacekeeping system." Whether the Security Council,

'4

See supra note 32 and accompanying text.

149This is the position taken by the International Court of Justice.

In Military and Paramilitary

Activities (Nicar. v. U.S.), the Court distinguished between "armed attack" (which gave rise to the
right of self-defense under Article 51 and, presumably, to the remedies provided by Chapter VII
of the Charter) and other, less serious forms of the use of force which were also prohibited by
Article 2(4). 1986 I.C.J. 4 (June 27), at 101-03.
"0 Definition of Aggression, supra note 56.
"' These "categories" of "armed attack" range from an invasion by the forces of one state into
the territory of another state, to the sending, by or on behalf of a state, of armed bands, irregulars
or mercenaries to carry out armed attacks against another state. Also, allowing a state to use its
territory to perpetuate an act of aggression against a third state constitutes aggression by the lending
state. Id. art. 3.
3' Distinguishing between "armed attack" and other violations of Article 2,
4, the Court held
that the Definition of Aggression resolution constitutes a general agreement as to what qualifies as
an armed attack. Military and Paramilitary Activities, (Nicar. v. U.S.), 1986 I.C.J. 4, 103 (June
27).
113 Stanley Meisler & Norman Kempster, Leaders Advocate Activism by U.N., PHILA. INQUIRER,
Feb. 1, 1992, at Al. See also Report, supra note 27, at 2-6.
"' See supra note 26 and accompanying text.
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with its present membership, is viewed as a legitimate, representative, fair,
and unbiased body by the member states has serious implications.
Multilateral sanctions imposed by a UN body that is viewed by the world
community as fair and impartial are more likely to be respected and obeyed,
and, consequently, more effectively enforced.' 55 The Security Council,
however, has been painted by many commentators as other than fair and
impartial, citing its actions in both the Korean and Persian Gulf Wars as
evidence. 16 The present composition of the Security Council, and the
veto power of its permanent members, support this change of partiality
leveled chiefly by those states that are not members of the Council." 7
Assuming the Council acts fairly and impartially, a grant of flexible
powers under Article 39 of the Charter is highly desirable.'
First, it
allows the Council, as the Persian Gulf crisis illustrates,' 59 to reach rapid
decisions on urgent matters and to implement them expeditiously. Second,
it allows the Council to consider and act on complicated sui generis
situations that do not necessarily fit the traditional pattern of large scale
invasions of one country by another but which are nontheless serious
enough to warrant UN action. For example, the Council's recent decision
to intervene in the civil war between the newly independent countries of
Serbia, Bosnia, and Croatia represents such a flexible response." If the
Council is in fact fair and representative, it seems unwise to withdraw its
discretion to determine violations of Article 2(4) and impose sanctions.
B. The Role of the PermanentMembers
Chapter VII has been rarely used throughout the history of the UN
because all permanent members must agree before the Security Council can
act thereunder and the permanent members have historically failed to agree
due to Cold War rivalries. 6 ' Given the requirement that no permanent
member object, the Council has authorized the use of force only when no

"
156

See O'Connell, supra note 54, at 482-84.
See supra notes 43 and 143 and accompanying text.

157Id.
58
139

See supra notes 77-82 and accompanying text.
The Council's first decision with regard to the invasion of Kuwait took place on August 2,

1990, the day of the invasion. Resolution 665, supra note 119. Four days later, the Council agrees
to impose economic sanctions against Iraq. Resolution 678, supra note 120. The decision to
authorize the use of military force against Iraq was made 107 days after the invasion. Id.;
Resolution 677, supra notes 121; Resolution 678, supra note 3, 2.
In comparison, the Council acted with similar expeditiousness during the Korean crisis, see
supra notes 94-106 and accompanying text.
" See supra note 153 and accompanying text.
161 See supra note 68 and accompanying text.
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permanent member objections were registered, such as during the Gulf
War, or where the objecting permanent member was absent from the
Council meeting and did not register a formal objection.' 62 Another
unfortunate consequence of superpower conflict has been the inability of the
Military Staff Committee, composed exclusively of permanent member
representatives, 163 to function as it was designed to do." This has left
the Security Council with no body that is capable of providing the necessary
specialized strategic command and control over the military forces placed65
at its disposal to supervise the implementation of its military operations. 1
During the Korean situation, the Council simply turned over the command
of its borrowed troops to the United States. 166 Likewise, during the
Persian Gulf War, the coalition forces were essentially commanded and
67
controlled by the United States. 1
The international environment of superpower conflict that created this
paralysis no longer exists. The cornerstone of the "new world order" is the
agreement among former superpower antagonists to use the UN
peacekeeping mechanisms as they were designed. 168 World War II's
victors no longer have the overwhelming power or influence that gave them
a preeminent role in international peacemaking. 169 Moreover, since the
demise of the Soviet Union, many argue that the United States is the only
remaining superpower in the present world order. 170
As noted previously, in order for the Charter's peacekeeping system
to work effectively, the Council must be perceived to be a legitimate and
representative institution and to act fairly and objectively.' 7 ' Some
commentators perceive that the Council, as presently constituted, is neither
legitimate nor representative and acts in an unfair manner.7 2 Accordingly,
a number of proposals have been made to increase the number of permanent
members in the Council and to increase the size of the Council itself.'
A major concern in implementing the "new world order" of Security
Council peacekeeping is that there is no guarantee that the present accord

62

See supra notes 107-08 and accompanying text.

See supra note 83-86 and accompanying text.
See Giles, supra note 89, at 211-84.
61 See Weston, supra note 144, at 517, 525-26.
6 See supra notes 103-04 and accompanying text.
167 See supra note 2 and accompanying text.
161 See supra notes 8-11 and accompanying text.
169Thomas M. Franck, United Nations Based Prospectsfor a New Global Order, 22 N.Y.U.
'6
164

J. INT'L. L. & POL. 601, 615 (1990).
76 Peter McGrath, The Lonely Superpower, NEWSWEEK, Oct. 7, 1991, at 36-37.

t See Franck, supra note 169, at 614-16; O'Connell, supra note 54, at 483-86.
Dallal, supra note 76, at 121-38.
173Weston, supra note 144, at 127.
172 See
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between the permanent members will last. If one permanent member of the
Council, for whatever reason, objects to a Security Council peacekeeping
decision, then the Council cannot act."1 4 In the event of the Council's
paralysis, the General Assembly, in accordance with the Unitingfor Peace
Resolution, has the ability to act in the Council's stead. I5 In such a
controversial situation, however, the required General Assembly consensus
is unlikely. 76 Therefore, simply adding more permanent members to the
Council may not resolve the problem, and is instead likely to frustrate
consensus building by bringing multiple viewpoints to Council negotiations.
The permanent members' veto power precludes the Council from
acting in situations where, in spite of overwhelming agreement by most
members that a peacekeeping action is desirable, one of the permanent
Not surprisingly, such stalemate supports the
members disagrees.
perception that the Council is dominated by the permanent members who
are unrepresentative, biased and therefore, illegitimate. Accordingly, some
states argue that the decisions of the Council are not, and should not, be
binding. Instead, these states assert that UN military intervention decisions
should be made democratically, that is by agreement among UN members.
There is much support for the argument that the decision to impose
UN sanctions should be made by a multilateral, diverse, and representative
group. There is also support for the argument, however, that the more
economically, politically, and militarily influential member nations of the
UN-those who are expected to support and pay the costs of UN
peacekeeping- should be consulted and have a disproportionate say in the
decision to commit the UN to military or economic sanctions. Additionally,
permanent members of the Council can contribute their experience in
dealing with prior peace and security matters and thereby provide some
continuity to the work of the Council. Even if the Council retains
permanent members, however, it is not necessary for those influential or
permanent member states to have veto power over the Council's decisions.
To solve the problem of deadlock in the Security Council, Article
27(3) of the Charter could be amended to eliminate the veto power of the
permanent members over Council decisions. Doing so is not a simple
matter, however, because the Charter requires that any amendments be
approved by a two-thirds vote of the members of the General Assembly and
ratified by two thirds of the members of the entire UN. 17 7 Any proposed
"IProfessor O'Connell also notes that permanent members of the Council have regularly vetoed
resolutions concerning disputes in which they were implicated, thus giving the appearance that the
law against war set forth in Article 2(4) did not apply to them. O'Connell, supra note 54, at 484.
"I Uniting for Peace Resolution, supra note 75.
176Id.
117
U.N. CHARTER art. 108.
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amendment to eliminate the veto power of the permanent members or to
change the membership of the Council is likely to be controversial. The
current permanent members of the Council, at a minimum, would most
likely object to these amendments since they would deprive them of control
over Council decisions.
Another proposed solution would be to amend Article 23178 of the
Charter to add more, or different, permanent members to the Council (with
or without preserving the veto power). This approach would assuage those
who complain that the Council is not representative. A Security Council
composed of a more "diverse" permanent member may arguably reach
more fair peacekeeping decisions. If the veto is not also eliminated,
however, the Council still runs the risk of being paralyzed should the new,
more diverse permanent members disagree.
C. The Enforcement of the Article 2(4) Prohibition
With regard to the enforcement of the Article 2(4) prohibition on the
use of force, this section examines: (1) the availability of "organic"
enforcers of Security Council decisions, (2) the command and control of the
enforcers of Security Council decisions, and (3) financing the military
enforcement of Security Council decisions.
1. The Availability of "Organic" Enforcers of Security Council
Decisions
As described above, UN peacekeeping decisions were intended to be
implemented by member state troops made available to the Council by prior
agreement.
These agreements have never been concluded. 79
1
Consequently, the Security Council has no permanent military assets
available to deploy on an urgent basis in response to a breach of the peace
like the invasion of Kuwait. "80
In spite of this absence of designated military assets, the Security
Council has deployed military forces in response to conflicts that have
arisen in the lost forty years.'
They usually consist of lightly armed,
small infantry units 1 2 that are deployed on a provisional basis to either
stop or contain hostilities while peace negotiations are progressing, or to

'T

Id. art. 23.
supra note 54, at 481.
See supra notes 163-65 and accompanying text.

'/9O'Connell,
ISo
"'

BLUE HELMETS, supra note 7, at 4.
at 8.

82 Id.
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implement a peace agreement negotiated by the parties to a conflict."8 3
These "peacekeeping forces" have been deployed since 1956 in the Middle
East, the Congo, West Irian, Namibia, and Cyprus.' 84 These troops are
employed to supervise and help maintain ceasefires, assist in troop
withdrawals, and separate warring factions.' 85 Two recent examples of
these peacekeeping forces are forces deployed with the UN Transitional
Authority in Cambodia ("UNTAC"), which is charged with implementing
the ceasefire agreement reached by all parties to the Cambodian civil war,
and the UN forces deployed to the former Yugoslavia to ensure that
humanitarian assistance reaches civilian victims
of the civil war among
6
Serbia, Croatia and Bosnia-Herzegovina.1
These deployments of UN peacekeeping forces are not authorized by
the Charter. Rather, they represent an ad hoc solution to peacekeeping in
the absence of standing UN forces. Accordingly, peacekeeping forces are
not expected to accomplish their mission by force and are to remain strictly
neutral. Before forces are deployed, the factions involved in the conflict
must consent to the force's mission and to its composition. These forces
may not favor any of the parties involved or otherwise interfere in the
internal affairs of any of the host countries in which they are stationed.
Furthermore, these peacekeeping forces are forbidden to use force except
in self-defense, and then, only as a last resort. 87 Some of these forces
have rendered exemplary service that has been hailed by the world
community.' 88 In general, however, they are not suitable to be used for
the enforcement of Council decisions aimed at restoring international peace
in situations like the Persian Gulf War, where the aggressors are numerous
and have heavy or offensive weapons."'

Several conclusions follow from the foregoing evaluation of the present
system. First, the UN has great difficulty deterring aggression because it
has no standing military force. The UN must therefore raise an army every
time force is required to enforce a Security Council decision in response to
a violation of Article 2(4)." 9 An aggressor can then gamble that, if the
conflict is protracted, complicated, and intractable, the Council will be

Id.

183

'8 Id.
85 Id.
86

at 9.
at 5
See Cambodia's Cause for Concern, ECONOMIST, June 20-26, 1992, at 31; L'heure de Gloire

des Casques Bleus, LE NOUVEL OBSERVATEUR, March 5-11, 1992, at 34. See also supra note 7
and accompanying text.
187BLUE HELMETS, supra note 7, at 5-6.
18 John Q. Blodgett, The Future of U.N. Peacekeeping, 14 WASH. Q. 207, 208-10 (1991).
9 d. at 210.
'9

O'Connell, supra note 54, at 481-82.
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unable to organize a military force, since no member state will be willing
to commit its troops to a UN operation that is likely to be protracted,
bloody, and quite possibly futile. 191
Second, even if member states are willing to commit their troops to
a UN military operation, forming, assemblying, and deploying an army into
the field takes time. A malefactor can then hope, as Saddam Hussein did
in Kuwait, that its position will be impregnable by the time a UN military
force is deployed. Furthermore, delays in the deployment of military forces
may worsen the conflict or it may allow the malefactor to achieve its
objective.192 It can be argued that the damage inflicted by the Iraqis in
Kuwait could have been minimized had a military force been quickly
available to remove Iraq's armed forces.
Third, it is extremely difficult to create an effective military
organization composed of troops of many nationalities that have never
interacted together. Troops that employ complementary tactics, weapons,
and equipment and who have trained together usually perform better in
battle. A military force assembled on an ad hoc basis will have to
overcome a tremendous learning curve before it can operate effectively. The
military situation may not give it that luxury.
Lastly, when the Council's decisions are enforced by military forces
that the UN does not control, such enforcement supports the perception that
the Council is controlled by the military superpowers and therefore acts
unfairly or illegitimately. '
To solve these problems of enforcement, the Council must have at its
disposal military assets that can be deployed on an urgent basis should the
need arise. The UN can obtain these military assets in one of two ways:
it can either create a UN standing army or it can acquire ongoing access to
member state troops by negotiating the agreements described in Articles 43
and 45. The UN could create a standing army by recruiting, equipping,
and training an armed force that would have an international status and no

' That precisely seems to be the problem in the conflict in the former Yugoslavia. Mouat,
supra note 26, at 3.
"9Iraq, in the period of time that it occupied Kuwait, was able to strip that country of a
significant portion of its patrimony, including its art treasures, national treasury, civil aircraft fleet,
and considerable other property. Task Force Recommends Iraqis Be Triedfor EnvironmentalActs
of Terrorism, Int'l Envntl. Rep. (BNA), Mar. 10, 1992; available in LEXIS, Nexis Lib, Intenv
File. Furthermore, the Iraqi occupation forces arrested thousands of Kuwaitis and removed them
to Iraq. Id. Many of these individuals are yet unaccounted for. Lastly, Iraq, by setting fire to
Kuwait's oil fields and dumping its crude oil into the Gulf, created a major environmental
catastrophe in the region. Id.
"I See O'Connell, supra note 54, at 483-85; Weston, supra note 144, at 522, 524; Dallal, supra
note 76, at 121-22.
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connection with the armed forces of any member states.' 94 This
alternative was considered and rejected by the framers of the Charter, 195
primarily because creating such a force is highly expensive, time consuming
and impractical.' 96
Alternatively, the member states could create a permanent corps of
troops assigned to the UN from their own armed forces. This corps would
be similar to the Franco-German brigade that has been recently formed in
Europe. 19 Although this alternative is far more practical than creating an
international army, it would be difficult and expensive, since many of the
logistical and organizational difficulties required for the creation of a UN
standing army must still be overcome.1 98
Instead of creating a UN army, it may be more feasible for the Council
to acquire ongoing access to member state troops by negotiating the
agreements described in Articles 43 and 45 of the Charter. Indeed,
Butrous-Ghali has suggested that such agreements be negotiated with each
member state providing up to 1000 troops to the Council on twenty-four
hours notice. 199 This proposal does not require the acquisition of

"'

GREENVILLE CLARK & Louis B. SOHN, WORLD PEACE THROUGH LAW: TWO ALTERNATIVE
PLANS, (3rd ed., 1966). The peace force is conceived as a world police force operating in an
international environmentwith universal nationaldisarmament. Id. at 314-15. In other words, this
force would be the only armed force in a disarmed world. See id. at 314-31.
'" Giles, supra note 90, at 92-93.
'9 Creating the independent UN force requires extensive international recruiting. Furthermore,
once recruited, this force must be trained and equipped. Military bases within the territory of one
or more member states to house this force must be acquired, constructed and equiped. All of these
preparations are extremely expensive and time consuming. Creating this force also involves
extensive legal wrangling. First, agreements must be negotiated with one or more member states
regarding the acquisition of bases, the recruiting of personnel and the purchase of equipment.
Further agreements must be negotiated regarding the status of the soldiers particularly their
citizenship, their location, or third countries to which they may be deployed.
' This military force was designed to serve as the military component of the European
Community. Rone Tempest, France, Germany to Form an Army, PHILA. INQUIRER, May 23, 1992,
at A4; William Matthews, Self-Defense: Franco-German Corps may Lead to Unified Force in
Europe, ARMY TIMES, April 13, 1992, at 27. The soldiers in this brigade wear their own national
uniforms and use their own equipment, but are based together in Boeblingen, Germany and are
administered by a combined staff. Rolf Soderlind, Germany, France Commission Joint Army
Brigade, REUTERS, Oct. 18, 1990, at 2, available in LEXIS, Nexis Library, Reuters File. This
unit, however, greatly resembles a typical NATO force because the armed forces of several
countries participate, each with its own equipment and uniforms. Id.
' See supra notes 194-96 and accompanying text. President Bush has offered the military
facilities at Fort Dix, New Jersey for the training of any UN multinational peacekeeping forces.
Robert S. Greenberger, Bush Courts U.S. Votes in U.N. Speech with Foreign-Aid, Military
Proposals, WALL ST. J. , Sep. 22, 1992, at A12; Yana Ginsburg, Next for Fort Dix: U.N.
Training? PHILA. INQUIRER, Sep. 22, 1992, at A8.
'" Jeffrey R. Gerlach, Making Peace U.N. Style Has Costs, Risks, ARMY TIMES, July 27, 1992,
at 23. See also Report, supra note 27, at 11-14.
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permanent bases or incur the expenses associated with a standing army.
This type of military force would be effective, however, only if each
member state that agrees to provide forces to the Council assigns specific
troops to the Council on a permanent basis. A permanent joint staff
composed of members from all of the assigned forces must be formed.
This staff must then plan, on a full time basis, for the deployment and
utilization of the various components of the force. This staff must also
standardize weapons, tactics, training, and equipment so that the various
forces assigned to the Council can function effectively together. 2°° In
short, this staff must function sometwhat like the North Atlantic Treaty
Organization ("NATO") staff.2"' The various troops assigned to the
Council must frequently be given the opportunity to train and work
together, so that when they are deployed they can quickly operate smoothly
and efficiently.
2. Commanding and Controlling the Enforcers of Security Council
Decisions: The Military Staff Committee
The Charter makes the Military Staff Committee the principal military
advisor to the Security Council and the strategic director of any armed
forces placed at the disposal of the Council.20 2 Since the Military Staff
Committee is composed of the military representatives of the five permanent
members of the Council,2 3 it was nonfunctional during the Cold
War. 2" The attempt to revive it during the Gulf War was clearly not
successful. 205

The Military Staff Committee is important to the military enforcement
of Council decisions. Under the Charter, the Military Staff Committee is
the only means available to the Security Council to supervise, command,
and control the military forces deployed in the name of the UN. The
inability of the Military Staff Committee to function is, therefore, a source
of major criticism leveled at the Security Council. Once the Council

200

In essence, the Council must create an effective tactical and strategic supervisory and control

-body for these troops. Such a body does not exist at the present time. See infra notes 202-11 and
accompanying text.
20 John MacKinlay & Jarat Chopra, A New InternationalSecurity Agenda, 15 WASH. Q. 113,
149 (1992).
202See supra notes 87-89 and accompanying text.
203 U.N. CHARTER art. 47.
204

See Lewis, supra note 134; see also Prial, id.

203See Lewis, supra note 134.
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authorized the use of force by its members during the Korean and Gulf
Wars, it had no means to supervise, direct, or control those forces.2 °6
The Military Staff Committee has historically been unable to function
for the same reason that the Council was never able to agree on the use of
military force prior to the invasion of Kuwait: superpower deadlock.0 7
Thus, the Military Staff Committee and the Council face a similar obstacle
to the effective operation of the Charter's peacekeeping mechanism: control
by the permanent members. 208
For the Military Staff Committee to function as the Charter intended,
its membership must be changed. Indeed, the superpower composition of
the Committee was highly controversial and a number of alternative
membership proposals were discussed by the drafters of the Charter.2 9
Two major proposals recommended that Committee membership be
composed of representatives from all Security Council members or from all
member states that contributed forces to the UN. 210 A further proposal
recommended that the world be divided into military regions and that the
Military Staff Committee be composed of a number of regional staffs.*1
Changing the membership of the Military Staff Committee does not require
that the permanent members of the Council be excluded. Their military
forces have significant combat experience and staff capability, and
therefore, it would be folly to exclude them.21 2
The Military Staff Committee must have a stable, diverse, and
permanent membership to conduct the long term planning and coordination
necessary to control any military force. In addition to the present members,
however, the Military Staff Committee should include representatives from
all the members of the Council, at least on a rotating basis, because the
Committee is intended to be the Council's main military agent. Also, if
Article 43 agreements are entered into by any member states with the UN,
a representative of that state should be included on the Committee. Lastly,
any other member state who furnishes military units to the Council should
also be included, at least on a temporary basis. The Military Staff
Committee, however, should not have so many members that it cannot
operate. The model for a revitalized Military Staff Committee should,

216Weston, supra note 144, at 517, 525-26.
207Giles, supra note 89, at 211-18.
28 See supra notes 163-69, 174 and accompanying text.
209

Goodrich et al., supra note 59, at 330-31.

210Giles, supra note 89, at 100-02.
2 Id. at 105-06.
22 Chopra & MacKinlay, supra note 201, at 49, 51.
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therefore,3 be that of a multinational military organization such as
21
NATO.
Simply amending the Charter to change the membership of the Military
Staff Committee is not enough. The Military Staff Committee, to operate
effectively, must have the capability to assume strategic command and
control of any military forces placed at the disposal of the Council. To
assume such control, the Military Staff Committee must operate as a
permanent, joint, and centralized military staff, very much like the NATO
staff. This staff must be able to function as a trainer of forces and a
planner of operations.214 This staff must also have enough people,
communications, and equipment to be able to control any military force
placed at the Council's disposal.215
3. Financing the Military Enforcement of Security Council Decisions
Military operations are extremely expensive in general. Indeed, the
Gulf War military operations are estimated to have cost approximately $60
billion.2 16 Accordingly, the UN must sufficiently fund the military
operations ordered by the Council for the sanctions imposed under Article
42 of the Charter to be credible and effective.21 7
The only military operations that the UN currently undertakes are the
so-called "peacekeeping operations." These activities are limited provisional
military operations intended to either preserve the status quo pending peace
negotiations or to implement a previously negotiated peace agreement.2 8
Presently, expenses for peacekeeping operations are considered
"expenses of the organization" which are part of the "budget" of the UN
and must be apportioned among the member states in accordance with
Article 17(2) of the Charter.21 9 Peacekeeping operations have also been
funded by means of obligatory additional assessments on member states that
are based on a four-category scale loosely related to ability to pay. 220 At
present, the annual peacekeeping budget approaches two billion dollars and

213

Id.

214See supra notes 200-01 and accompanying text.
215Id.

216American Gulf War Cost Continues to Rise, WASH. TIMES, November 9, 1991, at A2.
217U.N. CHARTER art. 42.
218

See supra notes 153-60 and accompanying text.

219Certain Expenses of the UN, Advisory Opinion, 1962 I.C.J. 152, at 178-79 (July 20, 1962).

The "budget" of the UN, in the words of Justice Morelli: "must be understood in the widest sense.
It means all the budgets of the organization, not only the ordinary or administrative budgets, but
also the extraordinary budgets." Id. at 220.
220 Blodgett, supra note 188, at 13.
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many members pay their assessments late or not at all. 22 1 These costs are
increasing exponentially. For example, the Security Council has recently
authorized a peacekeeping operation in Cambodia to implement a ceasefire
recently agreed to by all the parties to that nation's civil war.
Approximately 16,000 UN troops and observers are expected to demobilize
the armed forces of all factions, defuse land mines and collect armaments,
and enforce this agreement. The cost of this operation, UNTAC, is likely
to exceed $2.8 billion. 222 Furthermore, heavy mission start-up costs must
be paid before any assessments are levied or collected.223
The UN Secretary-General has predicted that the post-Cold War
international arena will require the UN to assume assume a vastly expanded
role in maintaining international peace and security.224 The SecretaryGeneral also portends that future global conflicts will demand a response
from a larger, better equipped, and far more expensive military force,
rather than the present small, lightly armed peacekeeping forces. 225 To
ensure that future military operations are funded, the members of the UN
must first agree that substantially greater funds are necessary for future
peacekeeping operations and agree to allocate those funds. For example,
"in-kind" contributions of supplies and equipment could be requested from
member states. Alternatively, a contingency fund for peacekeeping could
be created prior to any operations. Regardless of the method of funding
adopted, the present and uncertain system of funding through voluntary
contributions must be replaced.
The Secretary-General, aware of the escalating costs of peacekeeping
operations, 2226 proposed several dramatic improvements to the funding
system. These included the charging interest on unpaid member state
apportionments, granting the UN authority to borrow from international
agencies or the private sector, and creating a one billion dollar Peace
Endowment Fund financed through a combination of apportionments and
voluntary governmental, private, and individual contributions to finance the
initial costs of these operations. 227 The Secretary-General also proposed
that one-third of the estimated costs of each peacekeeping operation be
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Id.

222Cambodian Premierin U.S.to Seek Fundingfor Peace Plan, BNA Int'l Finance Daily, March

25, 1992, available in LEXIS, Nexis Library, Bnaifd File.
221 Blodgett, supra note 188, at 13.
224 Meisler & Kempster, supra note 153, at A-1.
See also, Report, supra note 27, at 5-11.
225 Id. at 12-13. See also Blodgett, supra note 188, at 8-11; Chopra & MacKinlay, supra note
201, at 51. Peacekeeping, however, is still far less expensive, in human and financial terms, than
war. Id. at 13.
226Report, supra note 27, at 14.
22 Id. at 20.
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apportioned as soon as it is established by the General Assembly (which has
the responsibility
for the UN budget)22 to ensure an adequate cash
2
29
flow.
These proposals, if adopted by the General Assembly, would
begin to establish a secure source of funding for UN military operations.
IV. CONCLUSION

The "new world order" described by President Bush during the recent
Gulf War calls for an international system based on the rule of law under
which the use of force or coercion is controlled by collective action
imposed by the UN Security Council .23 To achieve and implement such
a system, the UN must authoritatively articulate a policy generally
proscribing coercion and violence among nation states. 231 The UN must
also have a mechanism through which violations of the policy set forth in
Article 2(4) can be deterred or sanctioned. This mechanism must permit
the use of military force to restore international peace and security in
appropriate cases.232
This mechanism exists in Chapter VII of the UN Charter,233 but has
never functioned effectively because of the superpower conflict that
pervaded the Cold War, and because a number of Chapter VII provisions
were never implemented. Furthermore, the Military Staff Committee, the
body designated by the Charter to supervise all UN military activities, was
fatally composed and thus, unable to function properly. The Security
Council, thus, delegated the use, supervision, and control of the military
force to interested member states in the two situations when it authorized
military force to restore international peace and security, the Korean and
Gulf Wars.234
To make the Chapter VII mechanism function more effectively, the
Charter must first be amended to eliminate the right of permanent members
to veto Security Council peacekeeping decisions. The agreements provided
in Articles 43 and 45 of the Charter235 must then be entered into between
the UN and member states. Only then can the Council have a military
force at its disposal to enforce its decisions. This UN military force must
also engage in an extensive program of joint training and planning to ensure

I" U.N. CHARTER art. 17.
229Id.

230See supra note 32 and accompanying text.
231See
2"
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supra note 33 and accompanying text.
See supra note 35 and accompanying text.
U.N. CHARTER arts. 39-51.

4 See supra notes 94-131, 133-34, 136-37 and accompanying text.
235U.N. CHARTER arts. 43, 45.
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that it can be used effectively in an emergency. To establish a more
effective command and control mechanism, the membership of the Military
Staff Committee must be expanded to include, all member states that have
furnished troops and, possibly, all members of the Council. The Military
Staff Committee must also function as a regular military staff capable of
taking strategic control of any military forces that are deployed in the name
of the UN. Lastly, because future peacekeeping is likely to be far more
expensive than present peacekeeping operations, the UN must create a
stable source of funding for these operations.
These reforms may cause the permanent members of the Council (who
would bear a significant part of the financial cost of any military operations)
to lose some control over both the Council's decisions and their
implementation. Therefore, it is likely they will object to these reforms. If
reforms are undertaken despite these objections, however, the UN will have
the ability to proscribe effectively the use of violence among nation-states,
thereby bringing the "new world order" closer to reality.

