AMENDING THE FOREIGN CORRUPT PRACTICES ACT
OF 1977: REPEATING THE MISTAKES OF THE PAST?
Rafael A. Porrata-Doria, Jr.*
I. INTRODUCTION

In the early 1970's, a number of American companies, pursuant to a
Securities and Exchange Commission (SEC) program of voluntary
disclosure, revealed that they had spent significant sums of money in
questionable or illegal payments to foreign officials over the years.1 Gulf
Corporation, for example, admitted paying approximately $5,000,000
overseas, with much of it going to Korean political parties and Italian and
Bolivian government officials.' Similarly, United Brands Co. admitted
turning over approximately $1,250,000 to a Honduran government
leader and was accused of paying $750,000 to Italian officials. 3 On an
even grander scale, Lockheed Aircraft Corporation admitted disbursing
at least $22,000,000 in a long-standing practice of paying "kickbacks" to
foreign governments in order to obtain contracts." All in all, by 1976
eighty-nine corporations had filed disclosure statements with the SEC
identifying questionable or illegal foreign and domestic payments made
by them throughout the years.5
In a 1976 report on dubious payments, the SEC noted that "[tihe
problem of questionable and illegal corporate payments is, by any
measure, serious and sufficiently widespread to be a cause for deep
concern. Unfortunately, the Commission is unable to conclude that
instances of illegal payments are either isolated or aberrations limited to a
few unscrupulous individuals." 6 The SEC thus concluded that legislation
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I. SECURITIES AND EXCHANGE COMMISSION, 94TH CONG., 2D SESS., REPORT ON QUESTIONABLE AND ILLEGAL PAYMENTS AND PRACTICES, a-c, 1-43 (Comm. Print 1976) (submitted to Senate

Comm. on Banking, Housing, and Urban Affairs) [hereinafter cited as SEC REPORT].
2. Activities of American Multinational Corporations Abroad: Hearings Before the Subcomm. on International Economic Policy of the House Comm. on International Relations, 94th
Cong., Ist Sess. 2 (1975).
3. Id.
4. N.Y. Times, Aug. 26, 1975, § 1, at 1, col. 1,cited in Note, Multinational "Payoffs" Abroad:
International Repercussions and Domestic Liabilities, 2 BROOKLYN J. INT'L L. 108, 113 n.32
(1975).
5. SEC REPORT, supra note 1, at 1.
6. Id. at 54.
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was necessary to address the problem.7 The SEC report and public
revelations spurred the Senate to propose legislation8 that eventually
became the Foreign Corrupt Practices Act of 1977 (FCPA). 9
The FCPA is based on the premise that corporate overseas "bribery"
tends to destabilize domestic and international economic order. In the
words of the Senate Committee on Banking, Housing, and Urban Affairs:
Corporate bribery is bad business. In our free market system it is basic that
the sale of products should take place on the basis of price, quality, and service.
Corporate bribery is fundamentally destructive of this basic tenet. Corporate
bribery of foreign officials takes place primarily to assist corporations in gaining
business. Thus foreign corporate bribery affects the very stability of overseas
business. Foreign corporate bribes also affect our domestic competitive climate
when domestic firms engage in such practices as a substitute for healthy
competition for foreign business.
A strong antibribery law is urgently needed to bring these corrupt
practices to a halt and to restore public confidence in the integrity of the
American business system.' 0

The FCPA attempts to eliminate the bribery of foreign officials by

American companies through both antibribery and accounting provisions. The antibribery provisions prohibit certain "issuers,"'" "domestic
concerns,"12 or persons acting on their behalf from being involved,
directly or indirectly, in making certain payments to a "foreign official,"'"
an official of a foreign political party, or a candidate for foreign political
office for the purpose of obtaining or retaining business.' 4 Violations of
7. Id. at 57.
8. See S. REP. No. 114, 95th Cong., 1st Sess. 1-2, reprintedin 1977 U.S. CODE CONG. & AD.
NEws 4098-4100.
9. Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, 91 Stat. 1494 (codified in
scattered sections of 15 U.S.C.).
10. S.REP. No. 114, supra note 8, at 4.
11. An "issuer" isdefined in the Securities Exchange Act of 1934 at 15 U.S.C. § 78a(8) (1982) as
a "person who issues or proposes to issue any security ..." The FCPA antibribery and accounting
provisions apply to issuers with securities registered pursuant to 15 U.S.C. § 781 (1982) or with a
reporting obligation under 15 U.S.C. §78o(d) (1982)-in short, publicly traded companies.
12. A "domestic concern" is defined in 15 U.S.C. § 78dd-2(d)(l) (1982) as:
(A) any individual who isa citizen, national, or resident of the United States; or (B) any
corporation, partnership, association,joint-stock company, business trust, unincorporated
organization, or sole proprietorship which has its principal place of business in the United
States, or which is organized under the laws of a State of the United States or a territory,
possession, or commonwealth of the United States.
13. A "foreign official" is defined in 15 U.S.C. § 78dd-2(d)(2) (1982) as:
(A) any officer or employee of a foreign government or any department, agency, or
instrumentality thereof, or any person acting in an official capacity for or on behalf of any
such government or department, agency, or instrumentality. Such term does not include
any employee of a foreign government or any department, agency, or instrumentality
thereof whose duties- are essentially ministerial or clerical.
14. The antibribery provisions of the FCPA are codified at 15 U.S.C. §§ 78dd- 1,78dd-2. They
make it unlawful for any issuer or domestic concern, or for any of its officers, directors, employees, or
agents:
to make use of the mails or any means or instrumentality of interstate commerce corruptly
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the antibribery provisions of the FCPA are subject to severe criminal
penalties. 5 The accounting provisions impose an affirmative requirement
on reporting entities to keep books and records that accurately reflect the
entity's transactions and to devise and maintain an adequate system of
internal controls to assure, among other things, that the entity's assets are
used for proper corporate purposes.' 8 Individual or corporate violators of
in furtherance of an offer, payment, promise to pay, or authorization of the payment of any
money, or offer, gift, promise to give, or authorization of the giving of anything of value
to(I) any foreign official for purposes of-(A) influencing any act or decision of such foreign official in his official capacity,
including a decision to fail to perform his official functions; or
(B) inducing such foreign official to use his influence with a foreign government or
instrumentality thereof to affect or influence any act or decision of such government or
instrumentality,
in order to assist [an issuer or domestic concern] in obtaining or retaining business for or
with, or directing business to, any person;
(2) any foreign political party or official thereof or any candidate for foreign political
office for purposes of(A) influencing any act or decision of such party, official, or candidate in its or his
official capacity, including a decision to fail to perform its or his official functions; or
(B) inducing such party, official, or candidate to use its or his influence with a foreign
government or instrumentality thereof to affect or influence any act or decision of such
government or instrumentality,
in order to assist such [issuer or domestic concern] in obtaining or retaining business for or
with, or directing business to, any person; or
(3) any person, while knowing or having reason to know that all or a portion of such
money or thing of value will be offered, given, or promised, directly or indirectly, to any
foreign official, to any foreign political party or official thereof, or to any candidate for
foreign political office, for purposes of(A) influencing any act or decision of such foreign official, political party, party
official, or candidate in his or its official capacity, including a decision to fail to perform
his or its official functions; or
(B) inducing such foreign official, political party, party official, or candidate to use
his or its influence with a foreign government or instrumentality thereof to affect or
influence any act or decision of such government or instrumentality,
in order to assist such [issuer or domestic concern] in obtaining or retaining business for or
with, or directing business to, any person.
15. Under 15 U.S.C § 78dd-2(b), domestic concerns may be fined up to $1,000,000 while
individual violators are subject to fines up to$ 10,000, imprisonment up to five years, or both. Similar
penalties are provided for issuers and their officers, directors, stockholders, employees, or agents
under 15 U.S.C. § 78ff (1982).
Fines paid to the government for violation of the law of course are not tax deductible as a trade or
business expense. 26 U.S.C. § 162(f) (1982). Similarly, bribe payments which give rise to FCPA
liability are nondeductible. 26 U.S.C. § 162(c)(1) (1982).
16. The accounting provisions, codified at 15 U.S.C. § 78m(b)(2)-(3) (1982) [amending § 13(b)
of the Securities Exchange Act of 1934], provide in part as follows:
Every issuer which has a class of securities registered pursuant to section 781 of this title
and every issuer which is required to file reports pursuant to section 78o(d) of this title
shall(A) make and keep books, records, and accounts, which, in reasonable detail, accurately
and fairly reflect the transactions and dispositions of the assets of the issuer; and
(B) devise and maintain a system of internal accounting controls sufficient to provide
reasonable assurances that(i) transactions are executed in accordance with management's general or specific
authorization;
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the accounting provisions also are subject to severe criminal penalties. 17
Prior to the enactment of the FCPA, no American federal or state
statute specifically addressed the bribery of foreign officials. The FCPA
thus represented the first attempt in American history to regulate
"overseas bribery."' 8
Such a new area of government regulation was perhaps bound to be
controversial. Indeed, since the enactment of the FCPA, extensive
comment and criticism has surrounded it. Critics of the FCPA, predominantly corporate and government officials, have perceived so many
ambiguities and other problems with the FCPA that they have repeatedly

called for its repeal or amendment.' 9
Congressional efforts to amend the FCPA have not been successful. On
three separate occasions the Senate has attempted to amend the measure
through enactment of a Business Accounting and Foreign Trade Simplification Act (BAFTSA). In 1981, Senator John H. Chafee of Rhode Island
introduced a bill known as S.708,20 which would have reworked the
FCPA extensively. While approved by the Senate,

the bill was never

(ii) transactions are recorded as necessary (1)to permit preparation of financial
statements in conformity with generally accepted accounting principles or any other
criteria applicable to those statements, and (1I) to maintain accountability for assets;
(iii) access to assets is permitted only in accordance with management's general or
specific authorization; and
(iv) the recorded accountability for assets is compared with the existing assets at
reasonable intervals and appropriate action is taken with respect to any differences.
17. 15 U.S.C. § 78ff(a)-(b). There is no implied private right of action under the FCPA's
accounting provisions. Lewis v. Sporck, [1984-1985 Transfer Binder] FED. SEC. L. REP. (CCH) T
92,070, at 91,347-52 (N.D. Cal. 1985) (applying the test of Cort v. Ash, 422 U.S. 66 (1975)).
18. See J. NOONAN, BRIaES 680 (1984).
19. See infra notes 76-88 and accompanying text; see also Atchinson, The Foreign Corrupt
Practices Act-A Practical Look, 53 N.Y. ST. B.J. 342 (1981); Atkeson, The Foreign Corrupt
Practices Act of 1977: An International Application of the SEC's Corporate Governance Reforms,
12 INT'L LAW. 703 (1979); Elden & Sableman, Negligence Is Not Corruption: The Scienter
Requirement of the Foreign Corrupt Practices Act, 49 GEo. WASH. L. REV. 819 (1981); Foreign
Corrupt Practices Act of 1977 and the Regulation of Questionable Payments, 34 Bus. LAW. 623
(1979); George & Dundas, Responsibilities ofDomestic Corporate Management Under the Foreign
Corrupt Practices Act, 31 SYRACUSE L. REV. 865 (1980); Georges, The Foreign Corrupt Practices
Act Review Procedure: A Questfor Clarity, 14 CORNELL INT'L L.J. 57 (1981); Hibey, The Practical
Necessity for Amendment of the Foreign Corrupt Practices Act: S. 708-The Current Legislative
Initiative, 10 HOFSTRA L. REV. 1121 (1982); Neill, Trade Legislation Improvements. 12 CAL. W.
INT'L L.J. 493 (1982); Siedel, Internal Accounting Controls Under the Foreign Corrupt Practices
Act: A Federal Law of Corporations?, 18 AM. Bus. L.J. 443 (1981); Note, The Foreign Corrupt
Practices Act: Curse or Cure?, 19 AM. Bus. L.J. 73 (1981); Note, The Foreign Corrupt Practices Act
of 1977: An Analysis of its Impact and Future, 5 B.C. INT'L & CoMP. L. REV. 405 (1982); Note,
Amending the Foreign Corrupt Practices Act of 1977: A Step Toward Clarification and Consolidation, 73 J. CRIM. L. & CRIMINOLOGY 1740 (1982); Note, Baksheesh and Wong Wogok: An
American Business Guide to the Foreign Corrupt Practices Act and the Anti-Bribery Laws of
Certain OPEC Nations, 4 Lov. L.A. INT'L & COMP. L. ANN. 99 (1981); Note, Modifying the
Foreign Corrupt Practices Act: The Search for a Practical Standard, 4 Nw. J. INT'L L. & Bus. 203
(1982); Note, The Criminalization ofAmerican Extraterritorial Bribery: The Effect ofthe Foreign
Corrupt Practices Act of 1977, 13 N.Y.U. J.INT'L L. & POL. 645 (1981).
20. S. 708, 97th Cong., 1st Sess., 127 CONG. REC. S2148-51 (daily ed. Mar. 12, 1981).
21. The Senate Committee on Banking, Housing, and Urban Affairs agreed on September 16,
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passed by the House.2 2 On February 3, 1983, Senators John Heinz, Jake
Garn, Alphonse M. D'Amato, and Chafee made another attempt to
amend the FCPA by introducing S. 414,23 a bill identical in content to S.
708. S. 414 was favorably reported on August 3, 1983,24 by the Senate's
Committee on Banking, Housing, and Urban Affairs but failed to receive
consideration by the full Senate. S. 430, a bill identical to S. 414, was
introduced on January 21, 1985, and is currently under consideration by
the Senate. 5
Efforts in the House to amend the FCPA have been similarly
unsuccessful. On March 16, 1983, Representative Dan Mica introduced
H.R. 2157,26 which closely paralleled the Senate proposals discussed
above. This bill was referred to the House Committees on Foreign Affairs
and Energy and Commerce,2 7 and on April 18, 1983, hearings on H.R.
2157 were begun by the Subcommittee on International Economic Policy
and Trade of the House Foreign Affairs Committee.2 No further
proceedings involving this bill occurred.
Both S. 430 and H.R. 2157 ("the amendments") accept the premise
that regulating questionable overseas payments is proper. The amendments' drafters address the specific approach of the FCPA, which they
see as flawed because of lack of clarity as to the scope of the Act.29 The
amendments attempt to resolve this methodological flaw mainly by
carving out a number of exemptions,3" which do not address the question
of whether the FCPA's overall approach to the nature of the problem of
overseas questionable payments is valid or appropriate.
In evaluating efforts to reconsider the FCPA, this article first will
examine the statutory language and enforcement history of the statute's
antibribery and accounting provisions. As shall be seen below, an analysis
of the FCPA leaves a number of questions unanswered. The article will
then focus upon the provisions of the proposed amendments and will
argue that although they would resolve some of the FCPA's enforcement
problems, they still do not address certain basic questions that the FCPA
failed to consider. The article will conclude that until fundamental
198 1, to report S. 708 favorably. S. REP. No. 209, 97th Cong., 1st Sess. 1 (1981). Subsequently, the
bill was passed by a voice vote on the Senate floor. See 127 CONG. REC. S 13983 (daily ed. Nov. 23,
1981).
22. S. 708 was referred to the House Committee on Energy and Commerce but never voted on by
the full House. See I CONG. INDEX (CCH) 21,007 (1981-82).
23. S. 414, 98th Cong., 1st Sess., 129 CONG. REC. S981-83 (daily ed. Feb. 3, 1983).
24. S. REP. No. 207, 98th Cong., 1st Sess. 1 (1983).
25. S. 430, 99th Cong., Ist Sess., 131 CONG. REc. S1299-1301 (daily ed. Feb. 7, 1985).
26. H.R. 2157, 98th Cong., 1st Sess., 129 CONG. REC. E1128-30 (daily ed. Mar. 17, 1983).
27. 2 CONG. INDEX (CCH) 35,020 (1983-84).
28. See 129 CONG. REC. D491 (daily ed. Apr. 18, 1983).
29. See S. REP. No. 207, 98th Cong., 1st Sess. 4, 11 (1983); see also 129 CONG. REc. El 128
(daily ed. Mar. 17, 1983) (testimony of Representative Dan Mica).
30. See 131 CONG. REC. S1299 (daily ed. Feb. 7, 1985); 129 CONG. REC. E 1128 (daily ed. Mar.
17, 1983).
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questions are answered, no statute will address adequately the problem of
overseas bribery.

II.

THE ANTIBRIBERY

PROVISIONS OF THE

FCPA:

PROBLEMS AND

ENFORCEMENT

A. The Antibribery Provisions and Their Problems
The antibribery provisions" of the FCPA prohibit issuers or domestic
concerns and their principals or agents from corruptly paying, offering to
pay, or authorizing the payment of anything of value for certain purposes
to three specified classes of individuals or entities. The first class is
comprised of foreign officials, and prohibited payments are those made
for the purpose of influencing any act or decision of such officials in their
official capacities or inducing officials to use their influence with government to obtain, retain, or direct business to any person.32 The second
enumerated class includes a foreign political party, its candidates, and its
officials; prohibited payments are those made to them for the same
purposes proscribed in connection with payments made to foreign
officials. 33 The third and most troublesome category includes payments to
"any person" in a situation where the offeror of the payment knows or has
"reason to know" that all or part of the payment will be transferred to a
foreign official, political candidate, political party, or its officials for the
same purposes as payments made directly to a foreign official.3
These provisions may be contrasted with those in the statute regulating
domestic bribery. It imposes criminal liability on any person who:
directly or indirectly, corruptly gives, offers or promises anything of value to any
public official .

. with intent-

.

(1) to influence any official act; or
(2) to influence such public official ... to commit or aid in committing... [a]
fraud, on the United States; or
(3) to induce such public official ... to do or omit to do any act in violation of
his lawful duty ....

5

The legislative history of the statute, as analyzed in the cases decided
31. For text of the antibribery provisions, see supra note 14.
32. 15 U.S.C. §§ 78dd-l(a)(l), 78dd-2(a)(l).
33. 15 U.S.C. §§ 78ddol(a)(2), 78dd-2(a)(2).
34. 15 U.S.C. §§ 78dd-l(a)(3), 78dd-2(a)(3).
35. 18 U.S.C. § 201(g) (1982). The statute also imposes liability on any public official who
accepts such a payment in return for being influenced in his official actions, being influenced to
commit or aid in committing a fraud on the United States, or being induced to do or fail to do any act
in violation of his official duty. 18 U.S.C. § 201(c).
In another domestic context-payments to bank officials-Congress recently reaffirmed its
belief that bribery must be eradicated by the most encompassing prohibition possible. See 18
U.S.C.A. § 215 (West Supp. 1985).
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under it, 36 indicates that Congress wished to prohibit activity quite
similar to conduct proscribed by the FCPA.
The language of the domestic bribery statute has a clear and unequivocal prohibition: All payments to public officials intended to influence their

official actions, no matter what their size or how they are made, are
proscribed. The FCPA's antibribery provisions, on the other hand,
87
proscribe only certain types of payments to foreign public officials,
indicating that there are some categories of payments intended to
influence the official conduct of foreign officials that are not proscribed. 8
The problem, then, becomes one of definition: Which "bribes" to foreign
officials are permissible under the FCPA?
Unfortunately, the antibribery provisions of the FCPA do not clearly
define what type of payment to a foreign official constitutes an impermissible bribe. A definitional classification of types of transactions constituting bribes would thus be useful in assisting those covered by the FCPA to

determine the conduct it proscribes. One attempt at classification was
made by the SEC, which categorized the different types of illicit

payments found in its study of questionable overseas transactions.3 9 A
more useful method of classification, based on the purpose and effect of
the transaction, has been proposed by W. Michael Reisman.10 He divides
bribes into three varieties: "transaction bribes," "variance bribes," and
36. See, e.g., United States v. Hinton, 683 F.2d 195 (7th Cir. 1982), affid, 104 S. Ct. 1172 (1984)
(individuals administering HUD housing rehabilitation program accepted funds in exchange for
assigning housing rehabilitation contracts); United States v. Hollingshead, 672 F.2d 751, 753 (9th
Cir. 1982) (Federal Reserve Bank employee accepted bribes from contractors in exchange for award
of purchase contracts); United States v. Arroyo, 581 F.2d 649, 655 & n. 13 (7th Cir.), cert. denied,
439 U.S. 1069 (1978) (Small Business Administration loan officer solicited bribe in exchange for
approval of a loan application); United States v. Evans, 572 F.2d 455, 480 & n.29 (5th Cir.), cert.
denied, 439 U.S. 870 (1978) (Department of Health, Education, and Welfare employee accepted
money from delinquent student loan collection contractor); United States v. Pommerening, 500 F.2d
92, 97 (10th Cir.), cert. denied, 419 U.S. 1088 (1974) (Small Business Administration official
received automobile in exchange for favorable recommendation on loan application); United States
v. Garmatz, 445 F. Supp. 54 (D. Md. 1977) (United States Congressman indicted for accepting
bribes from shipping companies in exchange for proposing legislation).
37. See supra note 14 and accompanying text.
38. "Grease payments" to ministerial or clerical officials appear to be permissible. While the
FCPA bans payments to foreign officials, see supra note 14, employees "whose duties are essentially
ministerial or clerical" are specifically excluded from the definition of" 'foreign official.' "See infra
note 48 and accompanying text.
39. The SEC classified illicit payments into four categories. They included payments made:
in an effort to procure special and unjustified favors or advantages in the enactment or
administration of the tax or other laws of the country in question.
.... with the intent to assist the company in obtaining or retaining government
contracts.
• . . to persuade low-level governmental officials to perform functions or services
which they are obliged to perform as part of their governmental responsibilities, but which
they may refuse or delay unless compensated.
. . . [as illegal] political contribution[s].
SEC REPORT, supra note 1, at 25-27.
40. W. MICHAEL REISMAN, FOLDED LIES (1979) [hereinafter cited as REISMAN].
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"outright purchases. '4 1 A transaction bribe is a payment "routinely and
usually impersonally made to a public official to secure or accelerate the
performance of his prescribed [official] function. ' 42 This bribe is the
typical "grease payment." A variance bribe, on the other hand, occurs
where the briber "pays not to facilitate or accelerate acts substantially in
conformity with a [legal] norm but rather to secure the suspension or
nonapplication of a norm to a case where the application would otherwise
be appropriate." 3 An example would be where an official receives money
to suspend standard contract award procedures and award a profitable
contract to the briber's company. 4" Lastly, the outright purchase is a
transaction where "[tlhe objective is not to secure the performance of a
particular act, but rather to acquire an employee who remains in place in
an organization to which he appears to pay full loyalty while actually
favoring the briber's conflicting interests."' 5 This is the "company's man"
within the government who, while appearing to give his loyalty to the
government, is actually being paid by and working for the briber, to the
detriment of his public employer.
Reisman's classification is clearly applicable to both foreign and
domestic bribery situations. Indeed, the transactions described in the
SEC Report" can easily be classified using Reisman's methodology. The
obvious conclusion is that transactions denominated "bribery" have a
particular nature that is not dependent on location or on the nationality of
the parties involved.
The functional similarity between foreign and domestic bribery makes
the differences between the FCPA's antibribery provisions and the
domestic bribery statute all the more surprising. The first major difference lies in the area of facilitating or grease payments, such as disbursements for expediting shipment through customs, placing a transatlantic
call, securing a required permit, or obtaining adequate police protection.' 1 Under the FCPA, these payments do not give rise to liability
because its definition of "foreign official" excludes any employee of a
foreign government "whose duties are essentially ministerial or clerical.' 8 By contrast, these transactions are expressly prohibited in domestic situations by the domestic bribery statute.' 9 In effect, the FCPA
makes these payments, which are completely unacceptable when made to
American officials, acceptable if made to foreign officials.
41.
42.
43.
44.
45.
46.
47.
48.
49.

Id. at 69.
Id.
Id. at 75.
Id. at 78-79.
Id. at 88-89.
See SEC REPORT, supra note I, at 23-31.
These examples were posed in S. REP. No. 114, supra note 8, at 10.
15 U.S.C. §§ 77dd-l(b), 78dd-2(d)(2).
See supra text accompanying note 35.
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This exclusion for payments made to employees exercising ministerial

functions is subject to criticism on a number of grounds. First, the
exception is defined arbitrarily by the level of the employee involved and
not by the type of transaction at issue. Moreover, the FCPA provides no
5°
guidance as to what a "ministerial or clerical" duty is.

The second major difference between the FCPA's antibribery provisions and the domestic bribery statute is the FCPA standard providing
that a person who "know [s] or ha[s] reason to know" that a bribe is being
given is liable for a violation of the FCPA. 5" A "reason to know" standard

is not set forth in the domestic antibribery statute.52 Critics of the FCPA

view the standard as extremely vague and ambiguous,5 3 especially on the
question of how much evidence will be required to demonstrate "reason to

know 15 4 of a bribery transaction and thus subject an actor to criminal
liability. In addition, these critics contend it is unreasonable to place the
burden of proof on an accused to establish the absence of a "reason to
know" that a transaction was in violation of the FCPA.5 5 Given the
inherent difficulty in meeting this burden, critics have raised the possibility that the "reason to know" standard will be used to find a corporate

principal liable for conduct of an independent agent who acted on his or

her own to violate the FCPA.5 6 Clearly, this language is meant to cover

payments made to agents abroad that will be passed along as bribes to
foreign officials. 57 Beyond that, drafters of the FCPA gave no guidance as

to the meaning of the "reason to know" standard. This lack of clarity is
compounded by the variety of ways in which the standard has been
formulated in other legal contexts.58
50. Business Accounting and Foreign Trade Simplification Act: Joint Hearing on S. 414 Before
the Subcomms. on International Finance and Monetary Policy and Securities ofthe Senate Comm.
on Banking, Housing, and Urban Affairs, 98th Cong., Ist Sess. 25 (1983) (statement of William E.
Brock, United States Trade Representative) [hereinafter cited as Hearing on S.414]; Business
Accounting and Foreign Trade Simplification Act: Joint Hearings on S. 708 Before the Subcomms.
on Securities and International Finance and Monetary Policy of the Senate Comm. on Banking,
Housing, and Urban Affairs, 97th Cong., Ist Sess. 119 (statement of Donald L. Scantlebury, Division
Director and Chief Accountant, General Accounting Office (GAO) Accounting and Financial
Management Division) [hereinafter cited as Hearings on S.708]; COMPTROLLER GENERAL, GAO,
IMPACT OF FOREIGN CORRUPT PRACTICES ACT ON U.S. BUSINESS (1981) [hereinafter cited as GAO
REPORT].

51. 15 U.S.C. §§ 78dd-l(a)(3), 78dd-2(a)(3). For text of these provisions, see supra note 14.
52. See 18 U.S.C. § 201.
53. See S. REP. No. 414, supra note 21, at 5-7.
54. See Hearings on S. 708, supra note 50, at 41 (statement of William E. Brock).
55. Hearing on S. 414, supra note 50, at 26 (statement of William E. Brock).
56. Hearing on S. 414, supra note 50, at 46 (statement of Lionel Olmer, Under Secretary for
International Trade); Hearings on S. 708, supra note 50, at 119 (statement of Donald L.
Scantlebury), 140 (statement of Robert L. McNeill, Executive Vice Chairman, Emergency
Committee for American Trade), 266 (statement of Mark B. Feldman); GAO REPORT, supra note
50, at 39.
57. See S. REP. No. 114, supra note 8, at 10.
58. "Reason to know" has been defined in numerous ways. For example:
A person has reason to know ... if he has information from which a person of ordinary
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Why the difference in approaches between the FCPA and the domestic
bribery statute? Possibly, a perception exists that certain other countries,
because of the nature of their societies59 and their cultural, economic, and
political development (or lack thereof),60 have attitudes towards bribery
at variance with our own.6 1 In these countries, bribery is more widespread
and acceptable than in the United States, and petty officials are more
likely to seek "tips" for performing their official duties expeditiously.62
Thus, if certain "minor" practices, such as grease payments, are both
acceptable and necessary to obtain expeditious service from foreign
public officials, 63 American entities should be allowed to engage in them
abroad without fear of incurring American criminal liability.
This perception is, in fact, incorrect. Grease payments are illegal in
many foreign countries,64 just as they are in the United States. Moreover,
the international trend, as shown by a United Nations draft treaty on
illicit corporate payments, 6 5 is to outlaw all bribes to public officials, be

they transaction bribes, variance bribes, or outright purchases.66 Indeed,
citizens of many other countries, especially those in the third world, have
expressed resentment at the notion that American companies, unlike
native enterprises, can7"buy" their way to special treatment because of
their financial might.6
Moreover, the FCPA's antibribery provisions do in fact constitute an
intelligence, or of the superior intelligence which such person may have, would infer that
the fact in question exists or that there is such a substantial chance of its existence that, if
exercising reasonable care with reference to the matter in question, his action would be
predicated upon the assumption of its possible existence.
RESTATEMENT (SECOND) OF AGENCY § 9 comment d (1958); accord Von Gohren v. Pacific Nat'l
Bank, 8 Wash. App. 245, 252, 505 P.2d 467, 472 (1973). "Reason to know" has been held to exist
when "[sluspicious characteristics of the transaction" may give an individual reason to suspect
something is wrong with the transaction. Colin v. Central Penn Nat'l Bank, 404 F. Supp. 638, 641
(E.D. Pa. 1975), aff'd, 544 F.2d 512 (3d Cir. 1976). "Reason to know" is a function of a person's
"knowledge" and that which "a reasonable man [would] conclude from that knowledge." Green v.

Equitable Powder Mfg., 95 F.Supp. 127, 133 (W.D. Ark. 1951) (citing

RESTATEMENT OF TORTS

§

401 comment i (1965)).
A person has "reason to know" of a fact "when he has such information as would lead a person
exercising reasonable care to acquire knowledge of the fact in question or to infer its existence."
United States v. Sweet Briar, Inc., 92 F. Supp. 777, 780 (W.D.S.C. 1950) (applying Walsh-Healy
Public Contracts Act, 41 U.S.C. § 38 (1982)).
59. See 2 GUNNAR MYRDAL, ASIAN DRAMA 947-55 (1968).
60. Id.
61. GUNNAR MYRDAL, THE CHALLENGE OF WORLD POVERTY 231 (1973).
62. See Hearings on S. 708, supra note 50, at 262-64 (statement of Mark B. Feldman).
63. Id. Certain American perceptions seem based on an "us/them" mentality. To paraphrase
Thucydides' Cleon, since foreigners are "not like us," "our rules" should not apply to them.
64. For a description of relevant statutes, see Note, The Foreign Corrupt PracticesAct of 1977:
A Solution or a Problem?, 11 CAL. W. INT'L L.J. 111, 128-34 (1981).
65. UN Document E/104/1979 (May 25, 1979), reprinted in 18 INTERNATIONAL LEGAL
MATERIALS

1025 (1979).

66. Id. at art. 1.
67. See, e.g., ROMULO GALLEGOS, CANAIMA (Coleccion Literaria Universal ed. 1977). In this
novel Gallegos, former President of Venezuela, expresses the resentment felt by Venezuelans against
the operational methods of American oil companies in his country during the 1930's and 1940's.
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extension of American rules abroad. In enacting the FCPA, Congress
' and legislated on the
decided that bribery abroad is "bad business" 68
issue, irrespective of the views of other countries. One could therefore
argue that if American values on this subject are to be extended abroad,
they should be fully, and not partially extended.
Predictably, many of the parties directly affected by the FCPA have
criticized the antibribery provisions. Major criticisms generally raised by
private business groups and some government officials (all of which have
been endorsed to some degree by the Senate Committee on Banking,
Housing, and Urban Affairs69 ) can be divided into various categories.
Generally, the FCPA is viewed as an export inhibitor because of
claimed uncertainty over how to comply with its provisions. 0 In support
of this position, FCPA critics cite a State Department survey conducted
in 1981 which found that American firms trading abroad claimed to be so
confused by the FCPA that they had become overcautious and, in many
instances, had stopped exporting to certain countries altogether.7 1 Moreover, a report by the Comptroller General of the General Accounting
72
Office (GAO) on the impact of the FCPA on domestic business
indicated a perception by American entities that they had lost a
significant volume of foreign business as a result of the FCPA7' and that
the Act also had limited the number of countries in which they did
business.7 The GAO report, however, noted the extreme difficulty, if not
impossibility, of verifying that perception.7
The critics of the FCPA's antibribery prohibitions also cite the lack of
clarity inherent
in the requirement that the payment must be made
"corruptly. 71 6 These critics contend that it is difficult to distinguish, for
example, between corrupt payments and routine entertainment and
business gifts.7 7 They also argue that the Act's antibribery provisions fail
to clarify the fine line between bribery and a payment resulting from an
extortion demand by a government official.78 While the Department of
68. See S. REP. No. 114, supra note 8, at 4.
69. See S. REP. No. 207, supra note 24, at 11-16.
70. See, e.g.. Hearingon S. 414, supra note 50, at 50 (statement of John S.R. Shad, Chairman,
Securities and Exchange Commission), 78 (statement of Michael A. Samuels, Vice President,
International Chamber of Commerce of the United States); Hearingson S. 708, supra note 50, at
114-15 (statement of Donald L. Scantlebury), 344-45 (statement of Philip B. Chenok, President,
American Institute of Certified Public Accountants); S. REP. No. 209, supra note 21, at 12.
71. Hearings on S. 708, supra note 50, at 96-105.
72. GAO REPORT, supra note 50.
73. Id. at 14.
74. Id. at 15.
75. The GAO study indicated that the respondents' beliefs were neither supported nor precluded
by hard data. The GAO stated, however, that the perceptions themselves were important. Id.
76. 15 U.S.C. §§ 78dd-l(a), 78dd-2(a). For relevant text, see supra note 14.
77. See, e.g., Hearings on S. 708, supra note 50, at 50 (testimony of William E. Brock), 119
(statement of Donald L. Scantlebury).
78. Id. at 119.
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Justice has established a review procedure 9 to give guidance about the
meaning and application of the antibribery provisions, it is doubtful that
the procedure effectively addresses the ambiguities."0 Certainly, this
procedure has not been used very frequently. 8'
B. The Enforcement of the Antibribery Provisions
A number of actions under the FCPA's antibribery provisions have
been filed by the SEC and the Justice Department since 1978. Most of
these actions82 appear to have been settled before protracted litigation by
either a consent decree or a guilty plea.
These actions can be divided into a number of categories. In one group
of cases, the SEC has sought injunctive or other equitable relief in
connection with allegations that corporate representatives personally
made improper payments to foreign officials for the purpose of procuring
or retaining business contracts.8 3 Clearly, these are relatively easy cases
to address because they involve allegedly direct participation in a bribe
transaction. Behavior proscribed by the FCPA is clearly present, and the
defendants knew or should have known exactly what they were doing.
Thus, the possibility that a corporate official could be held liable for
79. Under this procedure, codified at 28 C.F.R. § 50.18 (1985), a party wishing to ascertain the
legality of action possibly subject to the antibribery provisions of the FCPA (conduct subject to the
accounting provisions of the FCPA is specifically excluded from the procedure) may submit a
detailed description of the contemplated transaction to the Criminal Division of the Justice
Department and request an evaluation of its legality. After reviewing the request, the Criminal
Division will issue a statement of its proposed enforcement intention. See 28 C.F.R. § 50.18(a)-(k).
80. Several limitations of this procedure are immediately apparent. First, an FCPA review letter
from the Justice Department will not bind any other agency, such as the SEC. 28 C.F.R. § 50.18(1).
Second, although a procedure exists for a party to seek confidential treatment for a request, there is no
assurance such treatment will be granted. See 28 C.F.R. § 50.18(o). Third, it is unclear what
precedential value, if any, an FCPA review letter will have. See 28 C.F.R. § 50.18(n). For a
discussion of the review procedure, see GAO REPORT, supra note 50, at 41-42; Hearings on S. 708,
supra note 50, at 120-21 (statement of Donald L. Scantlebury).
It may be doubted also that the review procedure can overcome potential problems involving the
Justice Department's speed of response, the reticence of foreign agents, and the risk of negative
publicity arising from the request itself.
81. As of the date of the GAO Report, the procedure had been used only five times. See GAO
REPORT, supra note 50, at 42.
82. One case, SEC v. Page Airways, No. 78-831 (W.D.N.Y. Apr. 8, 1980) (final judgment of
permanent injunction against the airline), appears to have been litigated at least through the
discovery stage. Another litigated case is United States v. McLean, 738 F.2d 655 (5th Cir. 1984),
cert. denied, 105 S. Ct. 1748 (1985). For discussion of McLean, see infra note 94.
83. These cases include SEC v. Page Airways, No. 78-831 (W.D.N.Y. Apr. 8, 1980) (allegation
that corporate defendant and six principals paid in excess of $2,500,000 of the corporation's funds
directly to foreign official, to controlled entities, and to purported "agents"; final judgment of
permanent injunction); United States v. Carver, [Jan.-June] SEc. REG. & L. REP. (BNA) No. 498,
at A-12 (S.D. Fla. Apr. 9, 1979) (allegation that two principals of an oil company personally paid
$1,500,000 to a Qatar official in order to obtain an oil exploration concession; settled by defendants
consenting to injunction); SEC v. Sam P. Wallace Co., [July-Dec.] SEc. REG. & L. REP. (BNA) No.
617, at A-4 (D.D.C. Aug. 13, 1981) (allegation that corporate defendants caused nearly $1,400,000
to be paid to foreign officials in order to obtain or retain contracts; settled by defendants consenting to
an injunction).
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making "innocent payments" not meant to obtain business by means of
undue influence or for payments made by a third party to a foreign official
without the knowledge or authorization of the Corporate official is not
present.
A more difficult category of cases involves government allegations that
the defendants paid agents or "consultants" to have them pay off foreign
officials in return for exercising improper influence in obtaining contracts. 84 In these cases, it may be less clear that behavior meant to be
proscribed by the Act occurred or that the corporate defendant itself
made payments with the intent to obtain or retain business.
A troublesome case in this group is SEC v. Katy Industries,8 5 which
involved an allegation that, in connection with obtaining a thirty-year oil
production sharing contract with the Indonesian government's oil company, the defendant agreed to pay a Cayman Island corporation 13.33%
of the net profits under the government contract. Allegedly, the defendant
knew or had reason to know that an Indonesian government official and
his agent would share in these payments. The case raised a number of
problems. First, the alleged agreement was made prior to the enactment
of the FCPA, and no payments were made thereunder after the FCPA's
effective date. Furthermore, the case implicated troublesome issues
involving state of mind. It was unclear that the corporate defendant or any
of its employees intended, or even knew, that payments were to be made to
Indonesian officials. Finally, the SEC claimed in its complaint that the
mere making of a "promise to pay" constituted a violation of the
antibribery provisions, even if no payments were actually made.8 Since
full litigation was avoided by entry of a consent decree, problems raised by
the case remained unresolved.
Subsequent actions have not eliminated the questions. In SECv. Clark
Oil Refining Corp.,87 for example, the problem of intent arose. The
government alleged that one of the defendants' wholly owned subsidiaries
paid $2,000,000 to a Liechtenstein corporation, with the understanding
that the money could be distributed to officials in the United Arab
Emirates in order to obtain favorable price reductions in crude oil
purchasing agreements.8 8 Once again, entry of a consent decree left the
question of intent a problem for future defendants.
84. An example of this category of cases is SEC v. International Sys. and Controls Corp., [Jan.June] SEC. REG. & L. REP. (BNA) No. 534, at A-3 (D.D.C. Dec. 17, 1979) (settled by consent
decree), noted in [July-Dec.] SEC. REG. & L. REP. (BNA) No. 513, at A- 19 (D.D.C. July 25, 1979)
(summarizing government allegations that the defendant, in order to obtain contracts, paid more
than $23,000,000 to various parties).
85. [July-Dec.] SEC. REG. & L. REP. (BNA) No. 469, at A-1 (N.D. II1. Aug. 30, 1978) (settled
by consent decree).
86. Id.
87. [July-Dec.] SEC. REG. & L. REP. (BNA) No. 513, at A-23 (D.D.C. July 19,1979) (settled
by consent decree).
88. Id.
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This category of actions is more difficult to analyze than the first group.
First, these cases involve situations where the connection between the
conduct proscribed and the action of the defendant is less direct. Second,
they involve the question of when a defendant has "reason to know" that
sums of money transferred to a representative or spent by a subsidiary will
be used to purchase influence from government officials. Difficult factual
issues, such as the extent of defendant's authority and control over its
agent, the defendant's knowledge regarding the agent's propensity for
bribery, and the defendant's intent in transferring the funds, become
important in determining liability.
The litigation posture adopted by the SEC in these cases raises several
issues. First, as Katy Industries suggests, the SEC may allege liability
under the FCPA's antibribery provisions if a defendant has any reason to
suspect that a payment will be utilized for the purpose of influencing
public officials. Unfortunately, this position has not been evaluated by
any court. Furthermore, a mere agreement to make payments may result
in liability even where actual payments and real intent to violate the Act
are lacking. The SEC's posture thus bolsters the argument of FCPA
critics that liability under the Act's antibribery provisions can flow from
the unauthorized actions of an agent not controlled by a corporate
defendant, and that it is therefore difficult to predict what actions will
constitute violations of the antibribery provisions. 89
A third category of cases involving the antibribery provisions includes
those where the SEC has sought criminal penalties. The major case in this
category appears to be United States v. C. E. Miller Co. 90 In Miller, the
government charged that the defendants, acting as subcontractors on
certain equipment contracts issued by Pemex, the Mexican government
oil company, participated in a scheme whereby Pemex officials received
about $9,000,000 for awarding contracts. The payments allegedly were
made through an agency in Mexico City established by defendants and
other alleged parties to the conspiracy9 1 who were indicted in a separate
action. Inter alia, defendants allegedly contributed sums of money which
were paid to the Pemex officials and assisted in the preparation of contract
proposals with "padded" prices.92 Defendants pleaded guilty 93 and were
89. See supra notes 53-58 and accompanying text.
90. No. 82-788 (C.D. Cal. Sept. 21, 1982), noted in 14 SEc. REG. & L. REP. (BNA) No. 38, at
1681 (Oct. 1, 1982) (summarizing complaint).
91. Offer of Proof at 1-6, United States v. C.E. Miller Co., No. 82-788 (C.D. Cal. Sept. 21,
1982). All but two of the separately indicted participants in this scheme pleaded no contest to bribery
and conspiracy charges. Remaining defendants included George McClean, who was vice president of
International Harvester's solar division in the late 1970's, and Al Lee Eyster, president of Ruston Gas
Turbines at about the same time. Wall St. J., Apr. 5, 1985, at 2, col. 5.
92. See Offer of Proof at 6-7, United States v. C.E. Miller, No. 82-788 (C.D. Cal. Sept. 21,
1982).
93. Notice of Plea Agreement and Plea Agreement, United States v. C.E. Miller, No. 82-788
(C.D. Cal. Sept. 21, 1982).
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sentenced to fines and probation."
In United States v. Kenny International Corp.,9 5 the government
alleged that the exclusive distributor for philatelic purposes of Cook
Islands stamps had illegally diverted a large sum owed to the Cook Islands
government to a candidate for political office in the islands in order to
obtain renewal of the distribution contract from the new government. The

money allegedly was used to charter an aircraft needed to bring
supporters of the political candidate to the Cook Islands to vote. 6 An
individual defendant pleaded guilty, and the corporate defendant agreed
to pay the $50,000 fine. The individual defendant also agreed to repay the
money spent on the aircraft andto appear voluntarily in the High Court of
the Cook Islands and plead guilty to the criminal charges pending therein
which had resulted from the same transaction.97
As shown by the above cases, the enforcement history of the FCPA's

antibribery provisions poses more questions than it answers. The criminal
penalties for a violation of the antibribery provisions can and have been
invoked in rather different circumstances at the discretion of the
government. Of particular concern to potential violators of the FCPA is
the possibility of being required, like the individual defendant in Kenny,

to face foreign criminal charges in addition to American criminal charges
for the same transactions.
A further difficulty is posed by the SEC's interpretation of the FCPA's
antibribery provisions. The SEC seems to have taken the position, at least

on occasion, that the "reason to know" requirement mandates liability in
all situations where sums transferred by a defendant to a third party
conceivably could be used to buy a foreign public official's influence, even

if no payments are actually made. Doubt would be resolved in favor of the
corporate defendant's liability. Because the SEC's position has not been
tested in court, an American entity dealing with agents abroad does so at
the risk of subjecting itself to severe criminal penalties9 8 as a result of
indirect actions or promises made by a foreign agent.
94. An offshoot of various Pemex cases is United States v. McLean, 738 F.2d 655 (5th Cir. 1984),
cert. denied, 105 S. Ct. 1748 (1985). The government indicted McLean and his employer,
International Harvester (Harvester), in connection with the bribery scheme discussed supra in notes
90-93 and accompanying text. Harvester pleaded guilty to a charge of conspiracy as part of a plea
agreement that barred the government from filing additional charges against it. The government then
sought to prosecute McLean individually. 738 F.2d at 656-57.
McLean claimed that the FCPA penalty provision permitted conviction of an employee who had
acted within the scope of his employment only when the employer was convicted of a substantive
violation of the FCPA. Id. The court agreed, noting that for purposes of the FCPA, a plea of guilty to
conspiracy was not equivalent to conviction for a substantive violation under the Act. The court
therefore dismissed the indictment.
95. No. 79-00372 (D.D.C. Aug. 2, 1979).
96. Offer of Proof, United States v. Kenny Int'l Corp., No. 79-00372 (D.D.C. Aug. 2, 1979).
97. Notice of Plea Agreement and Plea Agreement, United States v. Kenny Int'l Corp., No. 7900372 (D.D.C. Aug. 2, 1979).
98. See supra note 15.
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The trade-offs faced by a company in minimizing this risk could be
quite severe. For example, a risk-averse company certainly would want to
investigate any rumor that an agent was involved in making payments to
foreign officials, thus incurring additional transaction costs.9 9 Countries
where bribery is reportedly required in order to do business would be
avoided. Any unusual characteristics in a transfer of funds to an agent,
such as paying an unusual amount, routing the agent's payment through a
third party, or making payments in a third country, 10 0 might also be
avoided. In addition, dealing with agents having part-time government
jobs or close governmental connections would be risky.10 1
A company might even want to hire local counsel to confirm agents'
assertions regarding the legality of certain payments. Indeed, the
company might also wish to seek assurances regarding an agent's
understanding of and compliance with the FCPA's antibribery provisions. In short, the risk-averse company would avoid any unusual
transactions and, indeed, would eschew certain countries altogether. This
is a result that Congress neither anticipated nor desired in enacting the
FCPA. As shall be seen below,102 legislators have several options
available in dealing with enforcement issues.

III.

THE ACCOUNTING PROVISIONS OF THE

FCPA:

PROBLEMS AND

ENFORCEMENT

A. The Accounting Provisions and Their Problems
The FCPA's accounting provisions require all issuers 0 3 to maintain
books and accounting records that "in reasonable detail, accurately and
fairly reflect" their transactions.1 04 Secondly, the accounting provisions
require issuers to devise and maintain systems of internal accounting
controls providing reasonable assurances that transactions in assets are
properly recorded and executed, that access to assets is permitted only in
accordance with the authorization of management, and that the recorded
accountability for assets is compared with existing assets."0 5
Several points arise regarding the accounting provisions. First, their
language does not restrict their applicability in any way to transactions
involving questionable or illicit foreign payments. Indeed, they have
served as authority for the SEC to commence enforcement proceedings
99.
100.
101.
102.
103.
104.
105.

For a related discussion, see S. REP. No. 207, supra note 24, at 6.
See Hearings on S. 708, supra note 50, at 266 (statement of Mark B. Feldman).
See Hearing on S. 414, supra note 50, at 66 (statement of Denis Lamb, Department ofState).
See infra text accompanying notes 215-45.
For a definition of "issuer," see supra note 11.
15 U.S.C. § 78m(b)(2)(A) (1982).
15 U.S.C. § 78m(b)(2)(B).
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where the facts did not involve foreign operations at all!106 It could be
argued, therefore, that the accounting provisions more properly belong in
a statute focusing on accounting practices, rather than in a foreign
bribery statute. A possible reason for their inclusion in the FCPA may lie
in an observation by the SEC that corporate financial practices, including
those connected with dubious or illegal foreign payments, had cast doubt
on the accuracy
and honesty of American business records and account107
ing systems.
Of greater concern is the fuzzy language of the accounting provisions.
Critics, mostly business and accounting professionals, find the drafting
vague, ambiguous, and subjective.108 The accounting provisions command all public companies to achieve an ideal-"accurate and fair"
record-keeping with "reasonable detail"-but do not give any guidance
on how or to what extent this ideal can be achieved. Simply failing to
maintain business records in the degree of detail that the SEC deems
necessary, these critics fear, will expose companies to criminal penalties
under the FCPA. 0 9 The results of this risk have been business "overreaction" and considerably more record-keeping than is necessary under the
FCPA or good business practice."' There is not even any assurance that
this additional work will be acceptable to the SEC. The end result is that
the FCPA's accounting provisions have greatly increased the cost of
doing business for issuers."' Indeed, more than fifty percent of business
firms surveyed by the GAO in 1981 indicated that they viewed the cost of
complying with the FCPA's accounting provisions as greatly exceeding
any benefits derived therefrom. 1 2
It is also unclear whether the accounting provisions have a "materiality" standard (providing that only "significant" or "important" mistakes
in accounting records will create liability) or, alternatively, no standard
at all for the type of accounting violation punishable under the FCPA." 3
106. See, e.g., SEC v. Crown, Cork & Seal Co., No. 81-2065 (D.D.C. Sept. 2, 1981) (final
judgment of permanent injunction), notedin [July-Dec.] SEC. REG. & L. REP. (BNA) No. 620, at DI (Sept. 16, 1981); SEC v. Aminex Resources Corp., No. 78-0410 (D.D.C. May 24, 1978) (final
judgment of permanent injunction), noted in [1978 Transfer Binder] FED. SEC. L. REP. (CCH)
96,352 (D.D.C. Mar. 9, 1978).
107. See SEC REPORT, supra note 1, at 3.
108. See supra note 70 and accompanying text.
109. HearingonS. 414, supra note 50, at 26 (statement of William E. Brock); Hearingson S. 708,
supra note 50, at 51 (testimony of William E. Brock).
I 10. Hearing on S. 414, supra note 50, at 53-54 (testimony of John S.R. Shad); Hearings on S.
708, supra note 50, at 131-32 (testimony of Donald L. Scantlebury).
I l1. Hearingon S. 414, supra note 50, at 26 (statement of William E. Brock), 55 (testimony of
John S.R. Shad), 68 (testimony of John T. Subak, Group Vice President and General Counsel, Rohm
& Haas Co.); Hearingson S. 708, supra note 50, at 51, 55 (testimony of William E. Brock), 112-13
(statement of Donald L. Scantlebury), 159 (statement of Robert L. McNeill).
112. GAO REPORT, supra note 50, at 13, 58-59.
113. Id. at 25-37; Hearings on S. 708, supra note 50, at 114, 116 (statement of Donald L.
Scantlebury), 159 (statement of Robert L. McNeill), 299-301 (statement of John S.R. Shad).
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The SEC claims that the applicable standard is one of reasonableness.,
The American Bar Association, on the other hand, contends that a
materiality standard exists." 5 The perception among accounting professionals is that a materiality standard of some sort is needed; without it, the
amount and kind of effort required to comply with the FCPA's accounting
provisions is unclear, and the possibility exists that an insignificant
mistake will give rise to liability." 6 According to this view, the FCPA
accounting provisions7require a degree of precision in records that cannot

be met in practice.1
Regulations promulgated in connection with the FCPA have not

disspelled these concerns. On February 15, 1979, the SEC adopted two
regulations under the FCPA. One prohibited falsification of accounting

books and records,"1 ' and the other outlawed the making of false,

misleading, or incomplete representations to auditors." 9 In Release No.
15,570,120 which accompanied the new regulations, the SEC indicated its

views on the scope of the accounting provisions. As for concerns that false
or inaccurate entries of insignificant amounts would trigger liability
under the accounting provisions and that a materiality standard was
therefore required, the SEC asserted that the FCPA's "reasonable

detail" standard should resolve any problems.' 2 ' In response to concerns
that false entries in books and records resulting from inadvertent

omissions or errors would create liability under the new rules and that a
scienter requirement for accounting violations should therefore be
adopted, the SEC reasoned: (1) that a scienter requirement was inconsistent with the FCPA's accounting provisions; (2) that Congress had not
114. See infra text accompanying notes 130-33.
115. ABA Comm. on Corporate Law and Accounting, A Guide to the New Section 13(b)(2)
Accounting Requirements of the Securities Exchange Act of 1934 (Section 102 of the Foreign
Corrupt Practices Act of 1977). 33 Bus. LAW. 307, 315 (1978).
116. See supra note 113.
117. See, e.g., S. REP. No. 207, supra note 24, at 12; S. REP. No. 209, supra note 21, at 12;
Hearing on S. 414, supra note 50, at 69-70 (statement of John T. Subak); Hearings on S.708, supra
note 50, at 171 (testimony of Robert J. Runser, Vice President and Controller, Signal Companies).
118. The regulation, codified at 17 C.F.R. § 240.13b2-1 (1985), provides that "[n]o person shall,
directly or indirectly, falsify or cause to be falsified, any book, record or account subject to section
13(b)(2)(A) of the Securities Exchange Act."
119. The regulation, codified at 17 C.F.R. § 240.13b2-2, provides that:
No director or officer of an issuer shall, directly or indirectly, (a) Make or cause to be made
a materially false or misleading statement, or (b) Omit to state, or cause another person to
omit to state, any material fact necessary in order to make statements made, in light of the
circumstances under which such statements were made, not misleading to an accountant
in connection with (1) any audit or examination of the financial statements of the issuer
required to be made pursuant to this subpart or (2) the preparation or filing of any
document or report required to be filed with the Commission pursuant to this subpart or
otherwise.
120. [1979 Transfer Binder] FED. SEC. L. REP. (CCH) 81,959, at 81,391 (Feb. 15, 1979)
[hereinafter cited as Release 15,570]. This release is apparently the first official SEC commentary on
the accounting provisions of the FCPA.
121. Id. at 81,396-98.

1985]

FOREIGN CORRUPT PRACTICES ACT

intended to establish such a requirement in the FCPA; and (3) that the
FCPA's "reasonable detail" standard would cover inadvertent mistakes.122 The accounting provisions did not require perfection in keeping
records; "standards of reasonableness" (undefined and unexplained)
should be used in applying the FCPA's "reasonable detail" standard.12
The release also addressed the issue of corporate culpability for the
malfeasance of low-level employees. The SEC stated that the liability of a
business entity under the accounting provisions for false books and
records and misleading or incomplete disclosure documents did not
depend on the identity of the actor or on whether management was aware
of an employee-wrongdoer's behavior. 24 The SEC thus indicated that a
falsification of accounting records by a low-level employee without
management's knowledge or acquiescence could trigger liability. 2 5
Thus, this initial release did not eliminate questions and concerns in the
business and accounting communities about the accounting provisions.
Indeed, on January 13, 1981, SEC Chairman Harold Williams acknowledged the confusion in a speech before the SEC Developments Conference of the American Institute of Certified Public Accountants, a speech
later endorsed by the full SEC and promulgated as an official statement of
SEC policy.' 26 Williams admitted that "the anxieties created by the
[FCPA] among men and women of utmost good faith" had been "without
equal," and that uncertainties had a "debilitating effect on the activities
of those who [sought] to comply with the law." The uncertainty had
reached the point where "business resources may have been diverted from
more productive uses to overly-burdensome compliance systems which
extend beyond the requirements
of sound management or the policies
27
embodied in the Act.'
Reversing the position implied in the earlier release, 28 Williams
stressed that "inadvertent record keeping mistakes" or "falsifications of
which management, broadly defined, was not aware and reasonably
should not" have been aware would not be subject to SEC enforcement
proceedings. 29 No particular type of internal controls system was
mandated by the FCPA. Rather, a system which, taken as a whole,
reasonably met the statute's specified objectives would satisfy its requirements. Reasonableness, a "familiar legal concept," would depend on an
evaluation of all the facts and circumstances in a particular case. 30
122. Id.
123. Id. at 81,398.
124. Id.
125. Id.
126. Chairman William's speech became SEC Release No. 34-17,500, [3 Exchange Act] FED.
SEC. L. REP. (CCH) I 23,632H, at 17,233-5 (Jan. 29, 1981) [hereinafter cited as Release 17,500].
127. Id. at 17,233-6.
128. See supra text accompanying notes 124-25.
129. Release 17,500, supra note 126, at 17,233-6.
130. Id.at 17,233-7.

RUTGERS LAW REVIEW

[Vol. 38:29

Generally, the FCPA's accounting provisions do not require that a
company's business records and accounting controls conform to an ideal
standard of absolute exactitude; instead, they only require "reasonableness."3'1 Thus, the materiality standard proposed for internal control
systems would be too "narrow" in scope: Control procedures designed to
uncover only deficiencies in amounts material for financial statement
purposes would not uncover most of the questionable payments that
Congress wanted to eliminate through the accounting provisions.132
The release further stated that the SEC would show great deference in
enforcement situations to an issuer's reasonable business judgments
regarding what constitutes a "reasonable" controls system. The principal
objective of the FCPA accounting provisions was to reach knowing and
reckless misconduct on the part of an issuer, according to the release.133
With regard to subsidiaries, the SEC contended that if an issuer
controls over fifty percent of a subsidiary's voting stock, the issuer is
responsible for the subsidiary's compliance with the accounting provisions. If the issuer owns between twenty percent and fifty percent of the
subsidiary's voting stock, the issuer is responsible for the subsidiary's
compliance unless it can demonstrate that its stock ownership does not
create control of the subsidiary. If the issuer owns less than twenty
percent, the SEC has the burden of demonstrating the issuer's control and
will not prosecute unless it can do so. 134
The release contained one other important statement of the SEC's
enforcement policy. The SEC would not seek out violations of the FCPA
accounting provisions for their own sake, the release stated, but rather
would bring enforcement actions only where other violations of securities
1 35
law were involved.
The SEC's response to the problems inherent in the FCPA accounting
provisions is inadequate. As has been seen above, the SEC has expressly
admitted that the accounting provisions are difficult to apply, have been
the source of much concern, and have imposed significant burdens on the
business community.' 3 6 The SEC's response to this situation has been
that it will only require reasonably exact business records and accounting
control systems (determined on a case-by-case basis)137 and will prosecute only those who have willfully violated the accounting provisions and
other provisions of the securities laws.' 3 8 Nowhere does the SEC
adequately define or explain the term "reasonableness" used throughout
131.
132.
133.
134.
135.
136.
137.
138.

Id. at 17,233-8.
Id. at 17,233-9.
Id. at 17,233-7.
Id. at 17,233-11.
Id. at 17,233-7.
Id. at 17,233-6.
Id. at 17,233-8 to -9.
Id. at 17,233-10 to -II.
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the release. Indeed, in the case of liability for unauthorized acts of
corporate employees, it has even contradicted itself!.3 9 In short, the SEC

has not provided much guidance on the accounting provisions' requirements; it has merely issued somewhat confusing statements as to its

enforcement intentions.
B. The Enforcement of the Accounting Provisions

A number of actions under the FCPA's accounting provisions have
been filed since 1978. Most of these actions
appear to have been settled by
14 0

consent decrees rather than litigation.

These cases can be divided into two categories. The first (and largest)

category involves situations where books and records were falsified in
connection with kickbacks or fraudulent/improper payments. In all of
these cases, the SEC has alleged violations of sections 10(b), 13 (a), and
sometimes 14(a) of the Securities Exchange Act of 1934.11 These cases
clearly address the principal "accounting evil" surrounding illegal
overseas payments: the falsification of corporate books and records to

conceal illicit transactions.14 2 In each of these actions, the SEC also has

alleged that3 the defendants kept improper documentation of corporate

expenses.

4

The second category of cases does not involve illicit foreign payments.
Instead, these cases center around allegations that corporate principals
139. Compare Release 15,570, supra note 120, at 81,398, with Release 17,500, supra note 126, at
17,233-I1. The former indicates that unauthorized and unknown actions of corporate employees may
cause liability under the accounting provisions, while the latter indicates the opposite.
140. The leading litigated case is SEC v. World-Wide Coin Investments, 567 F. Supp. 724 (N.D.
Ga. 1983), discussed infra in text accompanying notes 148-73.
141. 15 U.S.C. §§ 78j(b), 78m(a), 78n(a).
142. See SEC REPORT, supra note 1, at a-c, 1-6, 54-55.
143. These cases include SEC v. Aminex Resources Corp., No. 78-0410 (D.D.C. May 24, 1978),
noted in [1978 Transfer Binder] FED. SEC. L. REP. (CCH) 1 96,352 (D.D.C. Mar. 9, 1978)
(allegation that corporate and accounting books and records were falsified to conceal kickbacks and
fraudulent payments made by corporate principals); SEC v. Page Airways, No. 78-831 (W.D.N.Y.
Apr. 8, 1980) (allegation that corporate accounting books and records were falsified to conceal
payments to government officials in Gabon, Malaysia, the Ivory Coast, Morocco, and Uganda in
connection with the sale of aircraft); SEC v. International Sys. & Controls Corp., [Jan.-June] SEC.
REG. & L. REP. (BNA) No. 534,at A-3 (D.D.C. Dec. 17, 1979),notedin (July-Dec.] SEC. REG. & L.
REP. (BNA) No. 513, at A- 19 (D.D.C. July 25, 1979) (summarizing allegations that corporate and
accounting books and records were falsified to conceal questionable foreign payments); SEC v. Clark
Oil Ref. Corp., [July-Dec.] SEC. REG. & L. REP. (BNA) No. 513, at A-23 (D.D.C. July 19, 1979)
(allegation that accounting books and records were falsified to conceal payments made to officials in
Abu Dhabi); SEC v. Sam P. Wallace Co., [July-Dec.] SEC. REG. & L. REP. (BNA) No. 617, at A-4
(D.D.C. Aug. 13, 1981) (allegation that payments of $1,400,000 were made to foreign officials in
order to obtain or retain contracts in an unnamed country and improperly accounted for in corporate
and accounting books and records). All of these cases were settled by consent decree.
Interestingly, in two cases apparently involving the falsification of books and records to conceal
improper foreign payments, the SEC proceeded on grounds other than the FCPA's accounting
provisions. See SEC v. ITT, [1978 Transfer Binder] FED. SEC. L. REP. (CCH) T 96,586 (D.D.C.,
May 4. 1978); SEC v. Joseph Schlitz Brewing Co., 452 F. Supp. 824 (E.D. Wis. 1978).
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improperly utilized corporate funds for personal expenditures without
properly disclosing the nature of these payments in the company's books
and records. The SEC also charged in these cases that the corporate
defendants' internal accounting controls systems violated the accounting
provisions because they were inadequate to distinguish between business
and nonbusiness expenditures. The complaints144typically alleged violations of other sections of the securities laws.
Only one case seems to have involved the falsification of corporate
books and records without the knowledge of the company's higher
management. In SEC v. Tate,1 45 a manager of a company's plant
allegedly falsified production reports-records used by the employer as a
basis for financial filings-to show improved performance statistics.
Allegedly the defendant also altered independent auditors' worksheets to
conceal his falsifications. The result of these alterations was an overstatement of the company's inventory by more than $1,000,000. The SEC
commenced an action against the employee only and did not name the
company as a party to the action. The case was settled by consent decree.
Tate, it can be argued, confirms fears in the business community that
the accounting provisions create liability for unauthorized actions undertaken by corporate employees without their employer's knowledge. The
case apparently indicates that it is the SEC's policy to prosecute these
types of actions, notwithstanding assertions in Release 17,500 to the
contrary.1 46 Even though Tate leaves unanswered the question of whether
the accounting provisions can make a corporate principal liable for the
unauthorized, unknown actions of an employee, the answer to this
question probably is yes. 47
Thus far, only one case filed under the FCPA's accounting provisions
has been litigated: SEC v. World-Wide Coin Investments.1 48 The case is
significant because of its analysis regarding the coverage of the accounting provisions. World-Wide Coin did not involve allegations of questionable payments overseas or of falsified books and records. Rather, the case
involved allegaticns that the inadequacy of a company's system of
internal accounting controls alone violated the accounting provisions." 9
144. These cases include SEC v. Marlene Industries, 79 Civ. 1959 (S.D.N.Y. Apr. 16, 1979)
(corporate principals allegedly utilized corporate funds improperly for personal expenditures
without adequately and accurately recording them on corporate books and records; defendants
consented to a permanent injunction); In re Playboy Enterprises, Inc., [July-Dec.] SEc. REG. & L.
REP. (BNA) No. 567, at A-I (Aug. 13, 1980) (SEC administrative proceeding against Playboy
principals Hugh and Christine Hefner, who allegedly charged approximately $1,500,000 of personal
expenses to Playboy without adequately disclosing the nature of the expenses on the corporation's
books and records; settled by consent decree).
145. 14 SEC. REG. & L. REP. (BNA) No. 41, at 1788 (S.D. Miss., Sept. 27, 1982) (settled by
consent decree).
146. See Release 17,500, supra note 126, at 17,234.
147. See infra text accompanying note 171.
148. 567 F. Supp. 724 (N.D. Ga. 1983).
149. The accounting practices of World-Wide Coin Investments (WWC) were far from
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51

In addition to the FCPA accounting provisions charges, the SEC charged
World-Wide Coin Investments (WWC) and individual defendants with

numerous other securities laws violations. 150
WWC's defense to the SEC's charges was twofold. WWC first argued

that the SEC was required to show scienter-an intention to violate the
accounting provisions.

51

Secondly, WWC raised what the court termed a

"cost/benefit argument": A small company should not be required to
maintain an "overly burdensome" internal control system, since its cost

would destroy the company. 52
As for WWC's scienter defense, the court noted that the FCPA did not*
contain language indicating that Congress intended to impose such a
requirement. The court found the supposed requirement inappropriate,
reasoning that "the difficulty of proving intent would render enforcement

extremely difficult."' 158 The court reasoned further that inadvertent

errors, like intentional violations, would inhibit the achievement of
Congress' goal in enacting the accounting provisions: preventing unauthorized use of corporate assets.'5 Thus the court concluded that the

SEC was not required to prove scienter in establishing a violation of the
FCPA's accounting provisions.
The court addressed WWC's cost/benefit argument by reasoning that
the "reasonable assurances" concept 5 5 in the FCPA's accounting provisions recognizes that issuers need not "install a fail-safe accounting

control system at all costs."'15 Congress intended that issuers be free to
make cost-effective decisions in devising systems of accounting controls,

the court asserted, provided that "judgment be exercised in applying the
exemplary. The company's books and records, for example, were kept by an individual who had not
completed high school and who worked virtually unsupervised. Id. at 735-36. Many transactions were
recorded on the company books by general entries lacking explanation or documentation. Id. at 736.
WWC had no system for keeping track of its coin and medal inventories (its major assets), thus
making it both impossible to determine valuation and "relatively simple for an employee to
improperly value and/or misappropriate large items of inventory undetected." Id. at 738.
Further, there was no company policy on signing and issuing checks, so that it was apparently
impossible to balance WWC's checking accounts. Id. at 739. One auditor found records of WWC's
subsidiaries scattered through its offices without any apparent order. Id. at 740. As a result of these
and other defects in WWC's books and records, its auditors declined to give an opinion regarding
WWC's financial statements. Id. at 737. WWC's management subsequently ignored its auditors'
recommendations concerning its accounting and internal controls systems. Id. at 741.
150. Allegedly violated were 15 U.S.C. §§ 78j(b), 78m(a), 78m(d), 78n(a), 78n(d)(1), 78n(e),
78n(f), 78p(a) (1982). World-Wide Coin, 567 F. Supp. at 750-57.
151. World-Wide Coin, 567 F. Supp. at 749.
152. Id. at 745.
153. Id. at 747.
154. Id.
155. Under 15 U.S.C. § 78m(b)(2)(B), issuers are required to maintain systems of internal
accounting controls sufficient to provide "reasonable assurances" that, inter alia, transactions are
authorized by management and recorded in a manner consistent with generally accepted accounting
practices. See supra note 16 and accompanying text.
156. 567 F. Supp. at 749.
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standard of reasonableness."'1 57 The court also noted, however, that
where, as here, a company was virtually destroyed because of inadequate
internal accounting controls, a defendant would not prevail by raising
such a cost/benefit defense.' 58 The court thus found that WWC had
violated the FCPA's accounting provisions and granted the injunctive
relief requested by the SEC.' 59

A number of points raised by the court merit examination. First, the
court noted that the SEC's intention-as indicated by the actions being
litigated-was apparently to rely heavily on the FCPA to address
"misuse of corporate assets and other conduct reflecting adversely on

management's integrity."' 60 The court acknowledged that the FCPA did
not provide specific guidelines by which to evaluate the reasonableness of
a system of internal accounting controls. Admitting that the task of
devising such a system was inherently subjective, the court nonetheless
identified a number of "factors" to consider in evaluating a company's

6 and a number of "direc"internal accounting controls environment"' '1

tives" which it "inferred" from the FCPA's internal accounting controls

provisions.162 Whether the court's criteria will be widely adopted remains
157. Id.
158. Id.
159. Id. at 758. The court also ordered a full fraud accounting by an independent auditor in order
to trace the disposition of assets and inventory since the acquisition of WWC by Joseph Hale, who was
named an individual defendant in the action.
160. Id. at 746.
161. Specifically, the court asserted:
Among the factors that determine the internal accounting control environment of a
company are its organizational structure, including the competence of personnel, the
degree and manner of delegation and responsibility, the quality of internal budgets and
financial reports, and the checks and balances that separate incompatible activities. The
efficiency of the internal control system of a company cannot be evaluated without
considering the company's organizational structure, the caliber of its employees, the
strength of its audit committee, the effectiveness of its internal audit operation, and a host
of other factors which, while not part of the internal control system itself, have an impact
on the function of the system.
Id. at 748.
162. The court inferred the following directives:
(I) Every company should have reliable personnel, which may require that some be
bonded, and all should be supervised. (2) Account functions should be segregated and
procedures designed to prevent errors or irregularities. The major functions of recordkeeping, custodianship, authorization and operation should be performed by different people to
avoid the temptation for abuse of these incompatible functions. (3) Reasonable assurances
should be maintained that transactions are executed as authorized. (4) Transactions
should be properly recorded in the firm's accounting records to facilitate control, which
would also require standardized procedures for making accounting entries. Exceptional
entries should be investigated regularly. (5) Access to assets of the company should be
limited to authorized personnel. (6) At reasonable intervals, there should be a comparison
of the accounting records with the actual inventory of assets which would usually involve
the physical taking of inventory, the counting of cash, and the reconciliation of accounting
records with the actual physical assets. Frequency of these comparisons will usually
depend on the cost of the process and upon the materiality of the assets involved.
Id. at 748-49.
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to be seen.
Also of interest is the court's discussion of scienter. The court's analysis
was based in part on the reasoning that inadvertent errors could cause the
misapplication or unauthorized use of corporate funds-a situation
which Congress intended to prevent by means of the FCPA-and thus
trigger liability under the Act's accounting provisions.16 a This conclusion,
together with the court's finding that proof of intent is not required to
establish liability, may be invoked in the future to support the argument
that unauthorized actions of corporate employees, taken without the
knowledge of their principals, can create liability under the accounting
provisions.
The cases involving the FCPA's accounting provisions do not confirm
the extreme fears of the Act's critics, however. As noted above,164 most of
the FCPA's accounting cases involve corporate misconduct where books
and records were falsified. Most of these cases confirm SEC Chairman
Williams' statement in Release 17,50016" that the agency would not
commence actions under the FCPA's accounting provisions unless other
violations of the securities laws were involved.1 6 Further, as indicated by
Tate,167 under present policy the SEC will not file an FCPA action against
a corporate principal where books and records were falsified by lowerlevel employees without the knowledge or consent of management.
Moreover, those actions commenced under the FCPA's accounting
provisions have not involved the application of criminal sanctions. 1 8 The
SEC thus appears to have utilized its prosecutorial discretion under the
FCPA's accounting provisions somewhat sparingly. At this point, it
might be argued that fears about the need for overly burdensome
accounting practices to avoid criminal liability are without merit.
Moreover, given the factors developed in World-Wide Coin, 69 the
problem of the accounting provisions' lack of guidelines for compliance
may have been partly resolved.
It is clear from the cases, however, that the business community's fears
about the FCPA's accounting provisions are not totally based on fantasy.
The SEC has commenced at least one action which apparently has not
involved questionable or illegal payments or a misappropriation of
corporate assets and where no violations of other securities laws provisions were alleged.17 0 The complaint in that case merely tracks, almost
163. Id. at 749.
164. See supra note 143 and text accompanying notes 141-43.
165. See supra note 126.
166. See supra text accompanying note 135.
167. See supra text accompanying notes 145-47.
168. All of the FCPA accounting provision cases found by the author have sought either injunctive
relief, an accounting, or a combination of the two. See supra notes 143-45, 148.
169. See supra notes 161-62.
170. SEC v. Wyoming Coal Corp., No. C79-312 (D. Wyo., Oct. 15, 1979) (settled by consent
decree).
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verbatim, the language of the accounting provisions. Thus, liability under
the FCPA's accounting provisions solely because of a dispute between the
SEC and a firm over the adequacy or accuracy of corporate books and
records remains possible.
More distressing is the possibility of liability under the FCPA's
accounting provisions because of alleged negligence or incompetence by
an issuer in keeping its corporate books and records. The SEC has
successfully alleged 1 1' that merely not knowing that a senior employee
would misuse the payment of a corporate obligation created liability
under the accounting provisions. Indeed, according to World-Wide Coin,
inadvertent accounting errors by a company can also trigger liability
under the accounting provisions. 1 2 Although the SEC charged the
defendants in World-Wide Coin with a wide variety of misconduct, the
facts used by the court to establish liability under the FCPA accounting
provisions involved incompetence and gross negligence by management
in maintaining WWC's books and records, rather than any intentional
documents, misuse of corporate assets, or other corporate
falsification of
73
misconduct.1
Thus, the cases seem to support the position that an ideal "reasonable"
system of accounting controls exists for each business entity. Since
determining this ideal is a highly subjective exercise (as acknowledged by
World-Wide Coin) and since falling short of this construct, even
inadvertently, can create criminal liability under the accounting provisions, compliance is reduced to a highly risky guessing game. Surely there
must be a better way of addressing the evil presented by fraudulent
accounting. A solution may lie in one of two approaches: Either adopt the
scienter standard rejected by World-Wide Coin for use in determining
accounting provision violations or restrict the penalties for such violations
to civil or injunctive ones.
IV. THE PROPOSED AMENDMENTS
A. Description of the Proposed Amendments
The amendments 174 retain language identical to the prohibition in the
FCPA 17 5 against corrupt payments made to foreign officials for the
17 1. See SEC v. Crown Cork and Seal, Civ. No. 81-2065 (D.D.C. Sept. 2, 198 1), noted in [JulyDec.] SEC. REG. L. REP. (BNA) No. 620, at D-I (Sept. 16, 1981).
172. See supra note 163 and accompanying text.
173. Indeed, the court in World-Wide Coin specifically asserted that inadvertent errors in an
issuer's accounting books and records could trigger liability under the FCPA's accounting provisions.
See supra note 163 and accompanying text.
174. The term "the amendments" refers to recently proposed S.430, supra note 25, and H.R.
2157, supra note 26. For discussion of prior efforts to amend the FCPA, see text accompanying notes
19-24.
175. 15 U.S.C. § 78dd-2(a)(I).
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purpose of either influencing official actions or inducing use of official
influence to obtain, retain, or direct business for the payor.' 7 6 The
provisions specifying which foreign officials are covered under the
177
antibribery provisions are substantially the same as those in the FCPA.
7
More importantly, the FCPA "reason to know" language,1 1 which
troubled so many of the FCPA's critics, would be eliminated. In its place,
language in the amendments would make it unlawful for a domestic
concern or one of its principals to corruptly "direct or authorize, expressly
or by a course of conduct, a third party in furtherance of a payment, gift,
offer, or promise of anything of value to a foreign official for any of the
purposes set forth ....
In response to the criticism that the FCPA's broad prohibitions cover a
number of transactions that are customary and legal under local law, or
which should be permitted in the interest of trade, the amendments except
certain expenditures from the statutory prohibitions; indeed, they expressly permit them. These specific exceptions include:
"( I) ... [payments to a foreign official,] the purpose of which is to expedite or
to secure the performance of a routine [act by a government official];
"(2) any payment, gift, offer, or promise of anything of value to a foreign
official which is lawful under the law and regulations of the foreign official's
country;
"(3) any payment, gift, offer, or promise of anything of value which
constitutes a courtesy, a token of regard or esteem, or in return for hospitality;
"(4) any expenditures, including travel and lodging expenses, associated with
the selling or purchasing of goods or services or with the demonstration or
explanation of products; or
"(5) any ordinary expenditures, including travel and lodging expenses,
associated with the performance of a contract with a foreign government or
agency thereof."' 80

Finally, the amendments direct the President to pursue the negotiation
of an international agreement on illicit payments and require that a
progress report on such negotiations be submitted to Congress within one
year after their enactment.18 1 No further diiection is given regarding the
type of agreement or the identity of its signatories.
The amendments differ from each other in several important respects,
however. First, the range of business entities regulated by FCPA
176. See S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1 128.
177. The FCPA provision specifically prohibiting the bribery of a foreign political party, its
candidates, or officials is eliminated in S. 430; however, since the definition of "foreign official" in S.
430 includes a foreign political party, its officials, and candidates, payments to them would be
covered. Compare 15 U.S.C. § 78dd-2(a)(2) with S. 430, supra note 25, at S 1300. The express
prohibition is retained in H.R. 2157. See H.R. 2157, supra note 26, at El 128.
178. 15 U.S.C. §§ 78dd-l(a)(3), 78dd-2(a)(3).
179. S.430, supra note 25, at S1299. Similar language is contained in H.R. 2157, supra note 26,
at E 1128.

180. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E 1128.
181. S. 430, supra note 25, at S1300; H.R. 2157, supra note 26, at E1130.
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provisions is narrowed by the Senate amendment. S.430 eliminates the

FCPA's distinction between "issuers" ' 12 and "domestic concerns" 183
(both of which may be liable under the FCPA); instead, it applies only to
"domestic concerns," a term limited to entities which are organized under

American law, have their principal place of business in the United States,
and are publicly traded.184 Thus, a nonpublicly traded company is not
covered by the antibribery provisions of S.430. The House version, on the

other hand, replaces the "issuer"/"domestic concern" dichotomy of the
FCPA with a definition of "United States person" that is substantially

equivalent to the FCPA definition of "domestic concern. '"185
There are other important differences between the House and Senate
amendments. S.430, unlike H.R. 2157, provides that it is the exclusive

remedy for transactions involving foreign bribery.'

Both amendments

provide for the creation of guidelines. The Attorney General (under S.
430) or the Secretary of Commerce (under H.R. 2157), in consultation
with other governmental officials, is authorized to issue guidelines
detailing what "common types of export sales arrangements and contracts" are in compliance with the new antibribery provisions and what
"general precautionary procedures" companies might voluntarily take to

comply with the new antibribery provisions.187 Unlike H.R. 2157,

however, S. 430 makes mandatory the issuance of these guidelines. 88
The amendments propose a number of important changes in the FCPA
accounting provisions. The amendments first convert the separate "inter182. See 15 U.S.C. § 78dd-l; see also supra note 11.
183. See supra note 12.
184. The term "domestic concern" is defined in S. 430 as:
(A) any individual who is a citizen, national, or resident of the United States; or (B) any
corporation, partnership, association, joint-stock company, business trust, unincorporated
organization, or sole proprietorship which has its principal place of business in the United
States, which is organized under the laws of a State of the United States or a territory,
possession, or commonwealth of the United States, which has a class of securities
registered pursuant to section 12 of the Securities Exchange Act of 1934, or which is
required to file reports under section 15(d) of the Securities Exchange Act of 1934.
S. 430, supra note 25, at S1300.
185. The term "United States person" is defined in H.R. 2157 as:
(A) any issuer which has a class of securities registered pursuant to section 12 of the
Securities Exchange Act of 1934 and any issuer which is required to file reports pursuant
to section 15(d) of that Act; (B) any individual who is a citizen, national, or resident of the
United States; or (C) any corporation, partnership, association, joint-stock company,
business trust, unincorporated organization, or sole proprietorship which has its principal
place of business in the United States, or which is organized under the laws of a State of the
United States or a territory, possession, or commonwealth of the United States.
H.R. 2157, supra note 26, at EI129.
This definition encompasses the types of entities which fit the definition of "domestic concern" in
the FCPA.
186. S. 430, supra note 25, at S1300.
187. S. 430, supra note 25, at S1300; H.R. 2157, supra note 26, at El 129.
188. Compare H.R. 2157, supra note 26, at El 129, with S. 430, supra note 25, at S1300. The
amendments continue the Justice Department's review procedure. See S. 430, supra note 25, at
S1300; H.R. 2157, supra note 26, at E1129.
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nal accounting controls" and "accurate books and records" sections of the
FCPA 189 into a single "internal accounting controls" provision, which
requires that for enumerated purposes, a covered entity19 shall have
books and records that accurately and fairly reflect in reasonable detail its
transactions.' 9' Thus, the separate requirements in the FCPA that an
issuer maintain a system of internal accounting controls sufficient for
certain specified purposes and maintain accurate books and records have
become a single requirement. The purpose of this change apparently is to
preclude the possibility that a covered entity might be subject to an
enforcement action because of inaccurate records that did not compromise the adequacy of its internal accounting controls system.'
Moreover, the amendments define the terms "reasonable assurances"
and "reasonable detail" (which are undefined in the FCPA's accounting
provisions) as " 'such level of detail and degree of assurance as would
satisfy prudent individuals in the conduct of their own affairs, having in
mind a comparison between benefits to be obtained and costs to be
incurred in obtaining those benefits.' "193 Thus, in addition to attempting
to provide some guidance on the degree of precision that is to be required
in a system of internal accounting controls, by defining the "reasonableness" requirement the amendments also establish the importance of a
cost/benefit analysis in determining what type of internal accounting
controls should be maintained. 94
The amendments also would make it less likely that companies would
ever be subject to criminal or civil penalties on the basis of accounting
violations. First, the amendments eliminate criminal liability for violations of their accounting provisions, 9 5 removing what many companies
saw as an unconscionable feature in light of the subjective nature of the
accounting provisions.' 96 The prospective amendments also introduce a
defense and an evidentiary requirement in civil actions for violations of
the new accounting measures. The defense provides that no liability
under the new accounting provisions shall attach to a covered entity that
can show "it acted in good faith in attempting to comply" with the new
statutory requirements.' 9 7 In cases involving a company other than an
issuer, liability under the new accounting provisions would depend on
whether the defendant "knowingly caused the [covered entity] to fail to
devise or maintain a system of accounting controls that complies with [the
189. 15 U.S.C. § 78m(b)(2).
190. The definition of "issuer" in the amendments is identical to that in the FCPA. See supra
note II and accompanying text.
191. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
192. S. REP. No. 207, supra note 24, at 14.
193. S. 430, supra note 25, at S1300; H.R. 2157, supra note 26, at E1129.
194. See S. REP. No. 207, supra note 24, at 15-16.
195. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
196. See supra text accompanying notes 108-17.
197. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at El 129.
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statute].".198 The amended version of the accounting provisions would
thus introduce a scienter requirement-absent from the FCPA and
rejected in World-Wide Coin'99-as a precondition to liability in certain
200
cases.
Finally, the amendments attempt to deal with the problem of responsibility for compliance with the accounting provisions by a subsidiary, an
issue not really addressed by the FCPA. 201 The amendments provide that
when a covered entity holds fifty percent or less of the voting power in
another foreign or domestic firm, the parent company must:
proceed in good faith to use its influence, to the extent reasonable under [its]
circumstances, including the relative degree of its ownership over the domestic
or foreign [entity] and under the laws and practices governing the business
operations of the country in which such [entity] is located, to cause such
domestic or foreign [entity] to devise and maintain
a system of internal
202
accounting controls consistent with [the statute].

Once an entity has complied with this mandate, it is conclusively
presumed to have complied with the requirements of the accounting
provisions.20 3
B. Analysis of the Proposed Amendments
1. An Overview of the Legislative Approach
Before analyzing the amendments described above, a brief overview of
the FCPA's approach towards overseas bribery is in order. As noted
above, 0 4 the FCPA is an expression of a deeply held American belief that
paying government officials for their influence is an evil that should be
universally proscribed. The FCPA "internationalizes" this belief by
prohibiting American companies from making such payments to foreign
officials. This prohibition is not universal in effect, however. As noted
above,20 5 certain types of payments to government officials that would be
considered impermissible bribes in the United States-such as grease
payments-are permitted under the FCPA.
At this point, an American perception of "evil" clashes with notions in
other societies where American entities do business. Thus, American
businesses have urged Congress to minimize the "hardship" of complying
198. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.

199. See supra notes 151, 153 and accompanying text.
200. For discussion of the scienter requirement in S. 414 (the proposed legislation preceeding S.
430), see S. REP. No. 207, supra note 24, at 15.
201. See S. REP. No. 207, supra note 24, at 16-17.

202.
203.
204.
205.

S.430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
S.430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
See supra text accompanying notes 8-10.
See supra notes 47-48 and accompanying text.
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with American "moral standards" abroad by allowing certain types of
payments to foreign officials."0 6 The result has been inconsistency and
ineffectiveness: Payments to foreign officials are proscribed, but enough
exceptions are made to permit American companies to achieve indirectly
what they are prohibited from doing directly.
2. The Choices for Congress

a. Hang tough
Congress has several options in dealing with the issue of illicit
payments to foreign officials. First, it might decide that the evil of such
payments to foreign officials is as serious as the evil of similar payments to
domestic officials. In this case, Congress might enact a blanket prohibition against all payments to foreign officials that would be illicit if made in
the United States. This would require replacing the FCPA with a statute
similar to the domestic bribery statutes. In addition, Congress would
instruct the United States government to work aggressively towards the
adoption and ratification of an international antibribery convention such
as the UN draft agreement.10 7 Given the extensive criticism of the
relatively liberal FCPA by private business groups and high ranking
officials of the present Administration, 0 8 however, it is highly unlikely
that Congress would exercise this option.
b. Abdicate
Another choice that Congress can make is to decide that payments to
foreign government officials should be regulated or prohibited by other

countries in accordance with their own cultural and ethical standards. In
line with such a decision, Congress might simply repeal the FCPA.
Several arguments support this option. First, it is clear that no foreign
bribery statute has ever made it criminal to bribe officials of another
206. See Hearings on S. 708, supra note 50, at 152-54 (statement of Emergency Committee for
American Trade). Apparently the sole purpose for legalizing the payments is to promote American
business operations abroad. See S. REP. No. 207, supra note 24.
207. See supra note 65. The UN draft agreement would make punishable the offering or soliciting
of a "payment, gift or other advantage . . . to or for the benefit of a public official as undue
consideration for performing or refraining from the performance of his duties in connexion [sic] with
an international commercial transaction." Id. at art. 1. The agreement defines the terms "public
official" and "international commercial transaction" very broadly. See id. at art. 2. The draft
agreement also provides that each signatory country "shall take all practicable measures for the
purpose of preventing" the specified offenses. Id. at art. 3.
While the UN measure is in accord with the illicit payment statutes of many nations, the United
Nations General Assembly, apparently because of substantial disagreements between industrial
nations and developing countries, has thus far failed to reach accord on the agreement. See Hearings
on S. 708, supra note 50, at 76-79.
208. See supra notes 69-78 and accompanying text.
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country.2 0 9 Second, as discussed above,2 10 the FCPA has had a number of
enforcement and interpretation problems. Third, some critics may
believe that other countries, because of their cultural, economic, and
political contexts, have perceptions different from those in the United
States regarding what practices constitute unacceptable "bribes." ''
These propositions would support the argument that a statute such as the
FCPA, given the nature of the evil it seeks to prevent, is impossible to
enforce and should be repealed. Moreover, to the extent the evil could be
controlled, either the UN draft agreement or national bribery statutes
would be more appropriate mechanisms.
On the other hand, it can also be argued that Congress, after having
thoroughly studied the cultural contexts and social effects of the widespread dubious payments to foreign officials by American companies

during the

1970's,212

has clearly decided that the problem of overseas

questionable payments is serious enough to warrant at least some action
(even if it is ineffective) by the United States government. Indeed, the
authors of the amendments themselves have reaffirmed the view that the
problem of questionable overseas payments to foreign officials by Americans warrants American legislation. 21 3 Thus, it appears highly unlikely
that Congress would abandon its efforts to legislate in this area.
c. Compromise
Another option is to pass legislation that falls short of absolutely
prohibiting questionable payments. Indeed, this is the choice made by the
authors of the proposed amendments. This approach probably is doomed
to failure, however, because it attempts to achieve two different and
conflicting policy goals. The FCPA and the amendments attempt on the
one hand to "internationalize" the American view that bribing government officials to obtain business is "bad" and should be proscribed. On the
other hand, they render this proscription virtually useless by allowing
American entities to make either small or indirect payments to foreign
officials in order to compete effectively with foreign entities who presumably are engaging in comparable conduct.
The only way of effectively achieving both goals-proscribing bribery
and protecting the competitive position of American business in global
markets-is to make all players in the international arena comply with
the same rules. Thus, the only effective solution is to repeal the FCPA and
adopt a strong international treaty proscribing the bribery of government
209.
210.
211.
212.
213.

See
See
See
See
See

NOONAN, supra note 18, at 680.
supra notes 82-102 and accompanying text.
supra notes 59-63 and accompanying text.
supra notes 1-10 and accompanying text.
S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1127.
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officials.2 14
Short of this solution, Congress should ensure that the prohibitions that
it does enact are as clear and effective as possible. As shall be seen below,
the proposed amendments are not totally successful in this regard.
3. The Antibribery Provisions
a. The "reason to know" standard
As discussed above, 15 the amendments would replace the FCPA's
"reason to know" standard2 16 with a standard making it illegal for a
principal of a domestic concern "to direct or authorize, expressly or by a
course of conduct" a third party in furtherance of a bribe. 17 Its drafters
see it as a more precise standard which assures "that the conduct of the
domestic concern, rather than of other parties would determine" liability. 21 8 The drafters envision the "course of conduct" standard as referring
to situations where a company "through its words or course of conduct"
has indirectly approved or directed the payment of a bribe. This language
would thus impose liability in cases involving, for example, a company's
refusal to respond to an agent's suggestion that a bribe be paid, or to a
company's continuing employment of a known briber. 1 9
This new standard certainly would create enforcement difficulties. On
the one hand, as suggested above, the amendments are intended to cover
all proscribed payments, whether they are made directly or indirectly. On
the other hand, the language used, which would impose a much narrower
standard than the FCPA's "reason to know" criterion, suggests that
liability could be avoided by remaining oblivious to the actual facts. A
further difficulty is presented by the amendments' failure to address the
problem of implied authorization or approval. An instruction of "we
really need that contract; I want you to do everything you can to get it,"
which is understood by both parties to include paying bribes, is clearly not
an express authorization of a bribe.220 Would it be a "course of conduct"
giving rise to liability under the amendments? The legislative history of S.
414 seems to indicate that it would not.2 2'
An enforcement dilemma is thus created by the standard applied under
the new amendments. On the one hand, Congress wants to stop all
214. For discussion of a UN draft agreement on illicit payments, see supra note 207.
215. See supra notes 178-79 and accompanying text.
216. 15 U.S.C. §§ 78dd-l(a)(3), 78dd-2(a)(3).
217. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at EI128.
218. S. REP. No. 207, supra note 24, at 17.
219. Id. at 18.
220. For discussion of this problem, see Hearings on S. 708, supra note 50, at 402 (testimony of
Theodore C. Sorensen), 487 (statement of Harold Williams, former Chairman, SEC).
221. See S. REP. No. 207, supra note 24, at 18.
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intentional payoffs without subjecting innocent behavior to criminal
liability. On the other hand, presumably it does not want guilty parties
who were astute enough to disguise their conduct to escape punishment.
One possible solution to this dilemma would be to replace the "course of
conduct" language in the amendments with the words "direct, authorize,
consent to, or approve, either directly or indirectly." Drafters should
accompany such language by a notation in the legislative history that it is
intended to cover any approval, consent, direction, or authorization,
direct or indirect, however manifested, to a third party to pay a bribe.
b. The excepted transactions
Both of the proposed amendments expressly permit companies to make
certain payments without incurring FCPA liability. The amendments'
"five exceptions" 2 2 present a number of problems, however. While their
broadly drafted language might allow American entities to compete
aggressively for business by means of small or indirect payments, without
fear of liability, determining precisely which payments were prohibited
would be extremely difficult.
The grease payments exception2 2 3 is a case in point. The FCPA
exempts the makers of such payments from liability by excluding from
the definition of "public official" those individuals whose duties are
"essentially ministerial or clerical. 22 4 Clearly, focus on the position of
the recipient of the payment, as opposed to its nature and purpose, is
ineffective: Some of the transactions viewed by the drafters as excluded
from liability, such as arranging for adequate police protection,2 25 may
require payments to higher level officials (such as chiefs of police) whose
duties are not "essentially ministerial or clerical."
Admittedly, a major problem with any grease payment exception is
definitional: It is inherently difficult to distinguish between a grease
payment and an otherwise unacceptable bribe. The FCPA's legislative
history clearly indicates that the "transactions" sought to be legalized are
those involving payment of a token sum of money to expedite a required
and routine governmental action.2 26 The exception in the Act seems
premised on a notion that despite laws to the contrary, grease payments
are more acceptable in other societies than in ours.227 Indeed, they
represent an evil that cannot be eradicated by statutory means. Legislation in this country would therefore succeed merely in tying the hands of
American business abroad.
222.
223.
224.
225.
226.
227.

See S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
15 U.S.C. § 78dd-2(d)(2).
See S. REP. No. 114, supra note 8, at 10.
Id.
For discussion of this idea, see supra notes 59-67.
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The amendments' grease payment exception, however, has additional
problems. It can exempt from liability the payment of substantial sums as
well as token sums, so long as they are expediting an otherwise slow and
"routine" awarding, processing, or payment of a contract.22 a The question of what is a "routine governmental action" would thus become
extremely crucial in distinguishing between a permitted grease payment
and an unacceptable bribe. Because this may be a very difficult matter to
establish, the amendments provide a potential loophole for bribers. By
adding a quantity limit to this exception, Congress might ensure that only
nominal "expediting" transactions are permitted.
Further problems would arise from the amendments' exception for
gifts or tokens of esteem.229 This exception exempts from liability
transactions where something of value is given to an official not to gain
any favor in return, but merely to follow a local social convention. While
in many countries the exchange of gifts among parties doing business
together is an acceptable social custom, and not intended as a quid pro
quo, 130 there is a problem with this exception. As noted by a witness
during the hearings on S. 708: "It would be difficult to prove that the most
lavish bribe was not 'intended' in an innocent vein if the donor papers the
record with care. ' 23 1 Payments that would otherwise constitute "bribes"
could thus be labeled "gifts" and liability would be avoided. Again,
setting a minimal value for such gifts would close this loophole and would
also provide clearer guidance as to the identity of permissible gifts.23 2
The exceptions carved out for expenses associated with sales efforts2 3
or incurred in the performance of a contract with a foreign government
raise a similar problem. As presently drafted, the amendments contain no
limitation on the amount of payments that can be made under these
exceptions. As with the gifts or tokens of esteem exception, the possibility
exists that a briber, by careful planning, could disguise significant
payments to a foreign official as "payment of expenses." The solution,
again, is to impose a quantity limitation on these payments.
c. The treatment of nonpublicly-traded companies
Another major problem with S. 430 is that, by definition, its bribery
provisions would exclude from liability business organizations which are
not publicly traded.2 3' This exclusion might create a situation where a
large number of nonpublic business entities (including the nonpublic
228. See Hearings on S. 708, supra note 50, at 4 (opening statement of Senator William
Proxmire).
229. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
230. See supra note 77.
231. Hearings on S. 708, supra note 50, at 402 (testimony of Theodore Sorensen).
232. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E 1129.
233. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E1129.
234. S. 430, supra note 25, at S1299.
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subsidiaries of public companies) would be able to bribe with impunity.
Thus, the H.R. 2157 definition of covered actions, which extends to
nonpublic business entities, is vastly preferable. 35
4. The Accounting Provisions
The proposed amendments' accounting provisions represent a substantial improvement over those in the FCPA. First, the new amendments
make clear that the statute aims to ensure that reporting companies will
create and maintain workable internal accounting control systems that
adequately achieve certain enumerated goals. Total accuracy in accounting records is not demanded. Moreover, the new amendments attempt to
decrease subjectivity by providing compliance guidelines, which the
present accounting provisions lack. Furthermore, by eliminating the
possibility of criminal liability for a violation of highly subjective and
onerous accounting provisions, the amendments eliminate substantial
and unacceptable risks posed by the present Act.2 36 The amendments also
attempt to deal with a troublesome situation left uncovered by the FCPA:
whether a parent or a subsidiary is responsible for compliance by the
subsidiary with the statutory accounting requirements.
Finally, by introducing a scienter, or actual intent, prerequisite for
imposing liability on someone who is not the reporting entity, the
amendments reduce the possibility that executives of reporting companies may be held liable for unintentional violations of the accounting
provisions. Since the scienter prerequisite has not been extended to the
reporting entity itself, the court's fear in World-Wide Coin as to the
difficulty of establishing intentional violations of the accounting provisions2 a7 is not material. Thus, the amendments would alleviate many of
the problems seen as plaguing the FCPA.
The amendments create a number of uncertainties, however. One
involves the role of the cost/benefit analysis contained in the amendments' definition of "reasonable detail" and "reasonable assurances. '3 8
How much effect should the cost of an internal accounting control system
have on the determination of whether or not it satisfies the amendments'
statutory requirements? The required cost/benefit analysis would appear
to make the burden of establishing liability for a violation of the amended
accounting provisions extremely difficult. Further, if a system's cost is
235. H.R. 2157, supra note 26, at El129.
236. Since the amendments do not contain an exclusivity provision relating to actions involving a
reporting entity's books and records (as opposed to overseas bribery, see S. 430, supra note 25, at
S1300), actions relating to corporate books and records that would be criminally punishable
otherwise under the securities laws would still be subject to sanctions. See 15 U.S.C. § 78ff(a) (1982).
Thus, the amendments would not have the effect of decriminalizing violations of the securities laws
relating to corporate books and records.
237. See World-Wide Coin, 567 F. Supp. at 749.
238. See S. 430, supra note 25, at S1300; H.R. 2157, supra note 26, at El 129.
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viewed as highly significant or determinative, then the argument raised in
World-Wide Coin that a small company is not required to have a
sophisticated system of internal accounting controls 3 9 will be validated.
The amendments would thus create a loophole for small companies,
which would need little more than rudimentary accounting controls
systems. The best solution to this problem would be to revise the
amendments, making it clear that an "excessive cost" will not validate a
system of internal accounting controls that is inadequate for the company's business.
The "good faith" compliance defense for reporting companies2 40 also
creates uncertainties and enforcement problems. First, it is unclear what
level of effort constitutes compliance. For example, if a company's
incompetent management acting in good faith were to institute an
inadequate system of internal accounting controls, its conduct presumably would not be subject to any injunctive action; thus the statute would be
unenforceable 2 41 against what could be a significant number of reporting
companies. The good faith defense renders the statutory requirements for
an internal accounting controls system difficult if not impossible to
enforce, and it should therefore be abandoned.
Finally, the provision on liability for subsidiary compliance 2 2 also
requires modification. The provision's purpose is to make a reporting
entity with voting control over a subsidiary responsible for the latter's
compliance. The fifty percent ownership test for control of a subsidiary is
inadequate, however; it is quite possible for a company to control another
without owning so much of the subsidiary's voting securities. The test
outlined by Chairman Williams in Release 17,500243 is far preferable and
should be incorporated into any attempt to amend the FCPA. Under this
test, a reporting entity that controls more than fifty percent of a
subsidiary's voting securities is responsible for the subsidiary's compliance. Where the reporting entity controls between twenty percent and
fifty percent of a subsidiary's voting securities, it is responsible for the
subsidiary's compliance subject to a showing that its ownership does not
amount to control. Where the reporting entity controls less than twenty
percent of the subsidiary's voting securities, it is presumed not responsible
for the subsidiary's compliance unless the SEC can establish that
ownership amounts to control. 244 This test would more effectively
guarantee that reporting entities which actually control subsidiaries will
239. See World-Wide Coin, 567 F. Supp. at 751.
240. See S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at E 1129.
241. Since criminal penalties for violations have been removed, a reporting company alleged to
have an inadequate system of internal accounting controls would be subject only to an injunctive
action seeking to have the alleged deficiencies corrected.
242. S. 430, supra note 25, at S1299; H.R. 2157, supra note 26, at El129.
243. See supra note 134 and accompanying text.
244. Id.
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be held responsible under the new accounting provisions.
V. CONCLUSION

The FCPA has proven to be a most troublesome statute. No doubt some
of its problems stem from the fact that in enacting the FCPA, Congress
embarked on previously uncharted waters. In attempting to eliminate
overseas bribery, Congress, instead of following the pattern of blanket
prohibition adopted by the domestic bribery statute2 4 5 enacted prohibitions that are riddled with ambiguity. 46 Aggressive (though sporadic)
enforcement by the Justice Department and the SEC has further clouded
the issue of what conduct is proscribed by the FCPA's antibribery
provisions.2 4
The Act's accounting provisions have suffered a similar fate. In
attempting to curtail the falsification of accounting records, Congress
imposed a somewhat unpredictable standard. 4 8 The public statements
issued by the SEC have not been helpful in this area. 49 As a result, the
lack of clarity regarding the level of accounting accuracy required under
the FCPA has led to costly over-accounting in some instances.2 50 This
tendency is no doubt exacerbated by the as yet unrealized possibility that
criminal penalties might attach from inadvertent failures to achieve the
vaguely defined goals set forth in the accounting provisions.2 51 The
present situation is clearly unacceptable.
The amendments most recently contemplated by Congress fall short of
an ideal solution to the FCPA's shortcomings, however. The amendments' antibribery provisions are so reduced by exceptions as to allow
companies to achieve indirectly what the statute prohibits companies
from doing directly. 52 A preferable solution would follow the example of
the domestic bribery statute and prohibit all bribe payments to foreign
officials, or alternatively, repeal the Act entirely and allow other countries
or international organizations to regulate bribery. 53 Absent either of
these solutions, Congress should ensure that the bribery prohibitions it
does enact achieve as nearly as possible the goals of clarity, costeffectiveness, and fairness.
The amendments' accounting provisions, on the other hand, represent a
considerable improvement over the FCPA's current treatment and
should therefore be adopted by Congress, although with some modifica245.
246.
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35-36 and accompanying text.
37-38, 50-58, 77-78 and accompanying text.
77-101 and accompanying text.
103-10 and accompanying text.
118-39 and accompanying text.

250. See supra note 112 and accompanying text.
251. See supra notes 168-73 and accompanying text.
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tion. As argued above, the introduction of a cost/benefit approach
towards determining the sufficiency of an accounting system should not
be allowed to validate thoroughly inadequate accounting systems. 25" In
addition, the good faith defense should be eliminated.2 55 Finally, the
provision for determining when an issuer is responsible for a subsidiary's
compliance with the Act should be abandoned in favor of the approach
advocated in SEC Release 17,500.256

254. See supra notes 238-39 and accompanying text.
255. See supra notes 240-41 and accompanying text.
256. See supra notes 242-44 and accompanying text.
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