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I.

INTRODUCTION

Frequently, in my role as a lawyer for parents in dependency cases' in
Philadelphia's Juvenile Court, I find myself representing a young person-a
young person who has a child of her own. These teen parents may often be in
foster care themselves. Even when these young parents are not in foster care,
they commonly report a history of abuse or neglect by their own parents or other
adults, and some of them have spent time in placement through the dependency
or delinquency systems. Considering the strong link between child abuse and
neglect and poverty 2 and the effect of past trauma as a contributing factor to
child abuse and neglect, 3 it is not surprising that these teenagers enter the child
welfare system as parents. Yet I am startled by how quickly the system turns the
tables on young parents, holding them accountable for their lack of independent
living skills or poor judgment as parents 4-the very proficiencies that the
5
dependency and delinquency systems are supposed to provide in loco parentis.
Research shows that teenagers aging out of foster care or the juvenile justice
system are less likely to complete high school or receive a GED, less likely to be
able to secure employment to support themselves, more likely to become
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1. Although the name for civil child abuse and neglect proceedings varies from state to state, this
Article uses the term "dependency" to refer to those cases where the implementation of mandatory in-

home services is required or the temporary removal of children from their families is threatened.
2. See Bernardine Dohrn, Keynote Address at the Symposium on Domestic Violence, Child
Abuse, and the Law: Bad Mothers, Good Mothers, and the State: Children on the Margins, in 2 U.

CHI. L. SCH. ROUNDTABLE 1, 2 (1995) (observing that some feminists view failure to consider factors
like poverty when adjudicating child abuse or neglect as problematic).
3. See Sandra Bloom, The Neglect of Neglect: Part 1, 2(5) PSYCHOTHERAPY REV. 208 (2000),
reprinted in COMMUNITY

WORKS, NEGLECT OF NEGLECT:

PART I, at 3 (2004), available at

http://www.sanctuaryweb.conVDocumentslDownloads/Neglect%20of%2ONeglect%2OPart%201.pdf
(noting long-term effects of maltreatment).
4. See infra notes 7-9, 93, and accompanying text for a discussion of the author's experience with
clients who received child welfare and became parents before turning eighteen.
5. JOSEPH M. HAWES, THE CHILDREN'S RIGHTS MOVEMENT: A HISTORY OF ADVOCACY AND
PROTECTION 11-25 (1991).
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6
homeless, more likely to end up in prison, and more likely to face health risks.
Considering these poor outcomes for "alumni" of the foster care and juvenile
justice systems and their children, it is particularly shocking that our child
welfare system is so ill prepared to address the needs of young parents.
Consider the story of one of my clients, W.B., whose case I took on
appeal:
W.B. entered foster care when she was fifteen years old because her
mother was battling a drug addiction and there were no relatives to
take her in. W.B. lived in a group home for almost two years, but when
she turned seventeen, she moved to an independent living program.
The program allowed her to maintain her own apartment while being
supported by case management services, which assisted her in
developing "life skills" to be able to live on her own. W.B. completed
her GED and got a full-time job.
While she was still seventeen, W.B. became pregnant by her
longtime boyfriend. She worked with her case manager and her
boyfriend to make plans for the baby, particularly in light of the fact
that she would turn eighteen soon after the baby was born and "age
out" of foster care. She received good prenatal care and ensured that
she would have housing and child care so that she could return to her
job. She shared all of these plans with her Children and Youth 7 worker.
Despite all these carefully laid plans, two days after the baby was
born, and while W.B. was still in the hospital, Children and Youth filed
a petition in court to have W.B.'s baby adjudicated dependent-it
asked the court to find that the baby was "without proper parental care
and control." And the court so found-the sole basis for its decision:
8
that W.B. was seventeen years old and in foster care.
W.B. is an incredible young woman-bright, articulate, and full of energy
and aspirations for her future and her baby's future. But when I first met her, she
was also full of questions for me: What did I do wrong? How did I not provide
proper care of my baby? The answer was simple: You did nothing wrong. The
court did something wrong when it assumed that just because you are young, you
could not be a good mother to your child.

6. PEw COMM'N ON CHILDREN IN FOSTER CARE, FOSTERING THE FUTURE: SAFETY,
PERMANENCE AND WELL-BEING FOR CHILDREN IN FOSTER CARE 10-11 (2004), available at
http://pewfostercare.org/research/docs/FinalReport.pdf, YouTH ADVOCACY CTR., INC., THE FUTURE
FOR TEENS IN FOSTER CARE 17-18 (2001), available at http://www.youthadvocacycenter.org/

pdf/FutureforTeens.pdf; Mark E. Courtney et al., Midwest Evaluation of the Adult Functioning of
Former Foster Youth: Outcomes at Age 19, at 3 (Chapin Hall Ctr. for Children at the Univ. of Chi.,
Working Paper, May 2005), availableat http://www.childadvocate.nj.gov/ downloads/CS116.pdf.
7. Children and Youth is the division of the Philadelphia Department of Human Services
responsible for investigating reports of child abuse and neglect and for providing services to ensure the
well-being of children and their families. Welcome to the Children and Youth Division Home Page,
http://dhs.phila.gov/intranet/pgintrahome-pub.nsf/content/cydhomepage (last visited Nov. 30, 2006).
8. Juvenile hearings are confidential. Pursuant to 42 PA. CONS. STAT. 6336(d) (2000), the public
is generally excluded from hearings regarding juvenile matters.
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The court's decision was easily overturned on appeal, 9 and today, W.B. and
her baby are doing great. Although she is no longer with the baby's father, W.B.
maintains her own apartment and her full-time job. She plans to return to college
once the baby is a little older.
W.B.'s story tells us something more important, however-too often our
child welfare system gives up on teenage parents, assuming that they are too
immature to take on the responsibilities of parenting. In some ways this is a fair
assumption-parenting at any age is tremendously challenging, and is even more
so when one is a parent before one has reached adulthood and has had the
opportunity to gain financial and emotional stability. But by giving up on
teenage parents, the child welfare system creates a self-fulfilling prophecysetting up teenage parents to fail.
This Article argues that when teenage parents are involved with the child
welfare system, whether as foster children themselves or as parents accused of
child maltreatment, the child welfare system owes a special duty to those
parents. Judges, advocates, and social workers must take into consideration the
special circumstances that affect teen parents' abilities to meet the needs of their
children. This Article outlines the rights of teenage parents in the child welfare
context and identifies some of these parents' specific needs and how they can be
effectively addressed. Although advocates for children and parents in the child
welfare system generally view themselves as having conflicting roles,10 the issue
of minor parents accused of child maltreatment actually presents a unique nexus
of child and parent advocacy agendas. Contrary to what is commonly believed,
teenage parents are the least likely age group of parents to perpetrate child
abuse or neglect. 1 Nevertheless, when young parents do enter the child welfare
system, they have distinct needs.
II.

How WE VIEW TEEN PARENTS

The mere existence of teenage parents has been taboo since the beginning
of United States history. 12 From the moral prohibitions of the Puritans against
out-of-wedlock birth, to the hysteria around "babies having babies" of the 1980s,

9. In re K.M.M., No. 354 EDA 2005 (Pa. Super. Ct. Aug. 9,2005) (unpublished judgment order).
10. See, e.g., Emily Buss, "You're My What?" The Problem of Children'sMisperceptionsof Their
Lawyers' Roles, 64 FORDHAM L. REV. 1699, 1699 (1996) (discussing challenges facing attorneys
representing children in child welfare cases and describing two distinct representation perspectives as
"best interests" and "expressed interest"); cf. Bruce A. Boyer, EthicalIssues in the Representation of
Parents in Child Welfare Cases, 64 FORDHAM L. REV. 1621, 1624 (1996) (examining ethical challenges
of representing parents in child welfare cases).
11. Data from the Administration for Children and Families shows that only 6.2% of all male
perpetrators of child maltreatment were under twenty years old and 4.2% of all female perpetrators
were under twenty years old. A perpetrator was counted based on indicated reports of child abuse and
neglect. ADMIN. FOR CHILDREN AND FAMILIES, U.S. DEP'T OF HEALTH & HUMAN SERVS., CHILD
MALTREATMENT 2003, at 63 (2003), available at http://www.acf.hhs.gov/programs/cb/pubscmO3/
figure5_l.htm.
12. KRISTIN LUKER, DUBIOUS CONCEPTIONS: THE POLITICS OF TEENAGE PREGNANCY 15
(1996).
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teenage parents have been vilified as the cause of societal ills. 13 Teenage parents
have been unequivocally dismissed as unfit parents, characterized as welfare
queens, and labeled morally despicable for their unwed status.14 As Kristin
Luker has effectively argued in her seminal work on teenage pregnancy,
Dubious Conceptions, much of the public's furor over teenage pregnancy is
misguided; in the United States, although teenagers represent about a third of all
unmarried mothers, they give birth to only twelve percent of all babies. Of the
942,500 adolescents living in households receiving assistance through Temporary
15
Assistance for Needy Families ("TANF"), about thirteen percent are parents.
6
Further, two-thirds of all teenage mothers are eighteen or nineteen1 -not
exactly consistent with the image of "babies having babies."
Our society remains incredibly conflicted about how we address the needs
of young parents. 17 "Although there is considerable disagreement about the
nature and extent of the harm caused by adolescent parenting," teenage
parenthood is associated with a variety of negative outcomes for both parent and
child. 18 Teenagers who have a child are more likely to live in poverty, less likely
to finish high school or attain a college degree, and therefore less likely to be
able to obtain or maintain stable employment. 19 Children of teenage parents are
at increased risk of health, educational, and developmental problems and are
more likely to experience instability in their home environment. 20 Another issue
of debate is whether these risk factors result in higher rates of child
21
maltreatment by minor parents.

13. Id. at 15-16, 85.
14. Id. at 15.
15. Jodie Levin-Epstein, Ctr. for Law & Soc. Policy, The Temporary Assistance for Needy
Families Program and Disconnected Youth, in LEAVE No YOUTH BEHIND: OPPORTUNITIES FOR
CONGRESS TO REACH DISCONNECTED YOUTH 65, 66 (Jodie Levin-Epstein & Mark Greenberg eds.,
2003).
16. LUKER, supranote 12, at 16.
17. Some argue that our society should provide better support to teen parents in becoming
successful parents, while others seek to eradicate the existence of teen pregnancy. Compare UNIV. OF
ILL. EXTENSION, PROVIDING CHILD CARE FOR THE TEEN PARENT, http://www.urbanext.uiuc.edu/
teencare (last visited Nov. 30, 2006) (advocating respectful support for teenage parents), with IDAHO
DEP'T OF PUB. HEALTH & WELFARE, LIFE IN THE FAST LANE, www.teenageparent.org/english
engindex.html (last visited Nov. 30, 2006) (warning teenagers about implications of pregnancy and
child rearing).
18. Emily Buss, The Parental Rights of Minors, 48 BUFF. L. REV. 785, 789 (2000) [hereinafter
Buss, ParentalRights of Minors].
19. Mary E. Corcoran & James P. Kunz, Do Unmarried Births Among African-American Teens
Lead to Adult Poverty?, 71 SOC. SERV. REV. 274, 275-85 (1997); Saul D. Hoffman et al., Reevaluating
the Costs of Teenage Childbearing, 30 DEMOGRAPHY 1, 1-11 (1993); Peter Kivisto, Teenagers,
Pregnancy,and Childbearingin a Risk Society: How do High-Risk Teens Differfrom Their Age Peers?,
22 J. FAM. ISSUES 1044, 1044-45 (2001).
20. Robert Haveman et al., Children of Early Childbearersas Young Adults, in KIDS HAVING
KIDS 257,262,276 (Rebecca A. Maynard ed., 1997); David M. Stier et al., Are Children Born to Young
Mothers at Increased Risk of Maltreatment?, 91 PEDIATRICS 642,646 (1993).
21. Stier, supra note 20, at 642; cf. Arline T. Geronimus & Sanders Korenman, The
Socioeconomic Consequences of Teen ChildbearingReconsidered, 107 Q.J. ECON. 1187, 1187 (1992)
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As a result of these costs to both mother and child, teenage parenthood is
widely perceived as a negative outcome in our society, and we have gone to great
lengths to prevent teenage parenthood. From widespread distribution of
condoms to abstinence campaigns, from welfare "reform" to increased
enforcement of statutory rape laws, we continue to attack teenage pregnancy
from all sides. 22 Perhaps these efforts have worked: childbearing rates among
23
teens have declined in recent years.
The fact remains, however, that teenagers continue to have babies. In the
United States, a majority of the teenagers ages fifteen to nineteen are sexually
active.2 4 The average age that boys begin to have sexual intercourse is thirteen
and one-half to fourteen and one-half, while the average age that girls begin to
have sexual intercourse is fifteen and one-half.25 "Over 400,000 minors get
pregnant every year, and of those pregnancies, half end in miscarriage or
abortion, and half end in live birth. '26 A large percentage of the minors who give
birth keep their babies. 27 Thus, teenageparents are here to stay.
III.

THE RIGHTS OF TEEN PARENTS

Teenage parents have most of the same rights and responsibilities as parents
of any age. All parents, even when they are under age eighteen, have a
constitutional right to the care and custody of their children 28 and the right to
29
make important legal decisions about their children.

(arguing that consideration of family background in studies of negative socioeconomic consequences
of teenage childbearing may reveal that such consequences are overstated).
22. Buss, ParentalRights of Minors, supra note 18, at 791 (citing Lynn D. Wardle, Parents'Rights
vs. Minors' Rights Regarding the Provision of Contraceptives to Teenagers, 68 NEB. L. REv. 216, 218

(1989)).
23. See ALAN GUTrMACHER INST., U.S. TEENAGE PREGNANCY STATISTICS NATIONAL AND
STATE

TRENDS

AND

TRENDS

BY

RACE

AND

ETHNICITY

2

(2006),

available

at

http://www.guttmacher.org/pubs/teen-stats.pdf (summarizing that rate of teenage pregnancies is at
lowest level in thirty years and is down thirty-six percent since the peak in 1990).
24. ALAN GUTrMACHER INST., FACTS IN BRIEF: TEEN SEX AND PREGNANCY 1 (1999), available

at http://www.guttmacher.org/pubs/fb-teensex.pdf.
25. Talk of the Nation: Analysis: Teen Attitudes Toward Sex and Sexual Identity (NPR radio

broadcast Apr. 27, 2000) (interviewing Dr. Robert Blum, Director of the Division of General
Pediatrics and Adolescent Health at the University of Minnesota).
26. Buss, Parental Rights of Minors, supra note 18, at 787 (citing U.S. DEP'T OF HEALTH &
HUMAN SERVS., TRENDS IN PREGNANCIES AND PREGNANCY RATES BY OUTCOME: ESTIMATES FOR

THE UNITED STATES, 1976-96, at 26-27 (2000), available at http://www.cdc.gov/nchs/data/series/

sr_21/sr2l_056.pdf).
27. Id. at 787-88

(citing ALAN GUTIMACHER INST., ISSUES IN BRIEF: TEENAGE PREGNANCY AND

THE WELFARE REFORM DEBATE (1995), http://www.guttmacher.org/pubs/ib5/html).

28. Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
29. See Santosky v. Kramer, 455 U.S. 745, 753 (1982) (discussing "[t]he fundamental liberty
interest of natural parents in the care, custody, and management of their child").
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The Rights of Parents

Under case law, it is well established that parents have a fundamental right
30
to custody and control of their child, which is superior to that of any person.
The United States Supreme Court, in Troxel v. Granville,31 stated that "the
liberty interest at issue in this case-the interest of parents in the care, custody,
and control of their children-is perhaps the oldest of the fundamental liberty
interests recognized by this Court. '32 The Court has repeatedly characterized
state interference with parental rights in dependency proceedings as
compromising a liberty interest so important as to guarantee heightened due
process. 33 "Few consequences of judicial action are so grave as the severance of
34
natural family ties."
The Supreme Court has concluded that the interests of parents in their
relationship with children are fundamental and protected by the Fourteenth
Amendment. 35 Although there is no absolute constitutional right to counsel in
dependency proceedings, 36 many states have created a statutory guarantee for
parents to be appointed counsel, 37 and receive other procedural protections, 38 at
30. See, e.g., Wisconsin v. Yoder, 406 U.S. 205, 232 (1972) (discussing fundamental interest of
parents to shape their children's religious and educational paths); Stanley v. Illinois 405 U.S. 645, 658
(1972) (recognizing constitutional right of parent to hearing before losing custody of child); Pierce v.
Soc'y of Sisters, 268 U.S. 510, 534-35 (1925) (declaring contested provision of 1922 Compulsory
Education Act "unreasonably interfere[d]" with fundamental right of guardian to direct child's
education).
31. 530 U.S. 57 (2000) (plurality opinion).
32. Troxel, 530 U.S. at 65.
33. See, e.g., Santosky, 455 U.S. at 747-48 (holding that "Due Process Clause of the Fourteenth
Amendment demands" that the state support factual allegations by clear and convincing evidence
when "completely and irrevocably" severing parents' rights in their natural child).
34. Id. at 787 (Rehnquist, J., dissenting).
35. Id. at 747-48 (majority opinion).
36. Lassiter v. Dep't of Soc. Servs., 452 U.S. 18, 27 (1981). Notably, the Lassiter Court based its
decision on the presumption established in its right-to-counsel rulings that there is a constitutional
guarantee to counsel only in situations where there is potential loss of physical liberty for the litigant.
Id. at 25-27. While the Court envisioned some situations where a right to counsel would not be
necessary, the Court acknowledged that these situations would be limited. Id. Taking this reasoning
into account, it is not clear that Lassiter poses a significant barrier to the argument for heightened due
process guarantees in termination proceedings. The Court acknowledged that a termination
proceeding does "not simply.., infringe upon" the parent's interest, it "end[s] it" and this is "a unique
kind of deprivation." Id. at 27.
37. See, e.g., 42 PA. CONS. STAT. § 6337 (2002) (stating that unless provided otherwise, "a party is
entitled to representation by legal counsel at all stages of any proceedings"); WASH. REV. CODE ANN.
§ 13.34.090 (2004) (providing that "the child's parent, guardian, or legal custodian has the right to be
represented by counsel"). Some state constitutions also provide a right to counsel. See, e.g., Danforth
v. State Dep't of Health & Welfare, 303 A.2d 794,800 (Me. 1973) (holding that procedural due process
requires appointment of counsel at state's expense to represent indigent parents in proceedings for
removal of child from parental custody).
38. M.L.B. v. S.L.J., 519 U.S. 102, 116-17, 128 (1996) (holding fee requirement for appeal in
termination of parental rights cases is unconstitutional as a violation of due process and, because right
to parent is fundamental, proceedings seeking to terminate that right require a high degree of
procedural protection).
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every stage of proceedings where abuse or neglect of a child is alleged. These
procedural protections are more limited than those provided in criminal
proceedings, 39 and many critique the increasingly lax due process in dependency
proceedings. 40 At all stages of proceedings that interfere with the weighty and
important right to family integrity, "fundamentally fair" procedures must be in
4
place. '

B.

The Rights of Children

The Supreme Court has also carved out a series of constitutional
protections for children. 42 The Court has concluded that the protections afforded
minors are more limited than those of their adult counterparts. 43 For example,
although children have the right to free speech, what they can read and the
circumstances under which they can speak are notably limited, at least in the
context of the school environment."a Children's right to free expression of their
45
religion is also more restricted than their parent's right to exercise religion.

39. See, e.g., Santosky v. Kramer, 455 U.S. 745, 747-48 (1982) (finding that intermediate "clear
and convincing" evidence standard is the constitutionally required standard of proof in termination of
parental rights proceedings); Wyman v. James, 400 U.S. 309, 326 (1971) (stating that home visit by
welfare case worker did not constitute search within meaning of Fourth Amendment); Alsager v. Dist.
Ct. of Polk County, 406 F. Supp. 10, 24 (S.D. Iowa 1975) (holding parents denied procedural due
process where state court, in proceeding for termination of parental rights, used preponderance of
evidence standard rather than required clear and convincing standard). But see In re Petition to
34-35, 37-38 (2005)
Compel Cooperation with Child Abuse Investigation, 2005 PA Super. 188,
(finding juvenile court order compelling cooperation with home visit by youth agency violated state
and constitutional rights against unreasonable searches and seizures because petition was not
supported by probable cause).
40. See, e.g., Amy Sinden, "Why Won't Mom Cooperate?": A Critique of Informality in Child
Welfare Proceedings, 11 YALE J.L. & FEMINISM 339, 351-55 (1999) (arguing that deformalization of

child dependency proceedings suppresses full assertion of rights and creates pressure for parents and
social workers to compromise).
41. See 42 U.S.C. § 675(5)(c) (2000) (articulating procedural safeguards for permanency hearings
for foster children); Santosky, 455 U.S. at 753-54 (providing that any state challenge to parental
custody rights must be accompanied by "fundamentally fair procedures").
42. Belotti v. Baird, 443 U.S. 622, 634 (1979) (recognizing that children's constitutional rights
cannot be equated with those of adults because of "the peculiar vulnerability of children"); see also
WILLIAM BLACKSTONE, 1 COMMENTARIES ON THE LAWS OF ENGLAND *464 (noting that children
have certain legal "disabilities").
43. Belotti, 443 U.S. at 634; see also Buss, ParentalRights of Minors, supra note 18, at 794-97
(discussing limitations placed on children's rights when compared to adults' rights).
44. Buss, Parental Rights of Minors, supra note 18, at 795; see also Hazelwood Sch. Dist. v.
Kuhlmeier, 484 U.S. 260, 273 (1988) (holding that First Amendment is not violated where limits on
style and content of student speech were reasonable, expressive activity was school sponsored, and
limits were "reasonably related" to educational concerns); Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S.
675, 685 (1986) (stating that school officials did not violate First Amendment when prohibiting vulgar
speech they had determined undermined pedagogical goals): Ginsberg v. New York, 390 U.S. 629, 637
(1968) (declining to say that state statute prohibiting sale of "sex material" to minors under age
seventeen violated minors' First Amendment rights).
45. Buss, Parental Rights of Minors, supra note 18, at 795; see also Prince v. Massachusetts, 321
U.S. 158, 170 (1944) (finding that state had broader authority to control children's proclamation of
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Despite children's right to procreation, their access to birth control and to
abortion can be more easily limited than adult's access to birth control and to
abortion. 46 Additionally, although children have the right to counsel in
delinquency proceedings that may lead to incarceration 47 and in at least some
judicial proceedings arising out of abuse or neglect allegations, 48 children's rights
to criminal procedural safeguards such as representation by counsel are severely
limited in other types of proceedings because of the context in which these
claims arise and the superseding rights of the child's parents to care and
control.

49

Rather than carving out affirmative rights for children, the United States
Supreme Court has carved out a series of protections. Thus, the obligation to
provide for the child and protect the rights of the child is incumbent in the
fundamental right to parental custody and control. In dependency cases, where
the juvenile court determines that the child's parent is not meeting the needs and
welfare of the child, the fundamental right to parent can be abrogated only by
grievous cause or necessity. 50 Examples of grievous cause or necessity permitting
displacement of or intrusion on parental control are fault or omission by the
parent seriously affecting the welfare of a child; the preservation of the child's
freedom from serious physical harm, illness, or death; or the child's right to an
education. 51 More simply, parents are responsible for meeting the basic needs of
their children, such as providing for their child financially and ensuring their
religion on streets than it did to control same conduct by adults).
46. Buss, ParentalRights of Minors, supra note 18, at 795; see also Lambert v. Wicklund, 520 U.S.
292, 298-99 (1997) (per curiam) (upholding constitutionality of state parental notification requirement
that provided for limited bypass option where minor could obtain judicial authorization for abortion
procedure); Carey v. Population Servs. Int'l, 431 U.S. 678, 692 (1977) (plurality opinion) (affording
minors less due process when assessing whether state's restriction on minors' access to birth control
violated minors' due process rights).
47. In re Gault, 387 U.S. 1, 36-37 (1967) (defining right to representation by counsel in
delinquency proceedings as essential because such proceedings may lead to confinement); Kent v.
United States, 383 U.S. 541, 557-62 (1966) (providing for right to representation by counsel in
proceedings to waive juvenile court jurisdiction and be tried in adult criminal court).
48. See, e.g., 45 C.F.R. § 1340.14(g) (2005) (requiring appointment of guardian ad litem for
abused or neglected children in judicial proceedings); see also Robert E. Shepherd, Jr. & Sharon S.
England, "I Know the Child isMy Client, But Who Am 1?", 64 FORDHAM L. REV. 1917, 1921-22 (1996)
(observing that many state statutes providing for representation for abused or neglected children are
inadequate).
49. Vernonia Sch. Dist. v. Acton, 515 U.S. 646, 655 (1995) (acknowledging that "custodial and
tutelary" power exercised by schools over minors exceeded that which could be exercised over adults);
New Jersey v. T.L.O., 469 U.S. 325, 341 (1985) (concluding that searches of students' personal
property at school do not require a finding of probable cause); Parham v. J.R, 442 U.S. 584, 600, 604
(1979) (finding a child's interest in avoiding commitment "inextricably linked with the parents'
interest," majority concluded that parental rights in child's commitment were "substantial, if not ...
dominant").
50. Stanley v. Illinois 405 U.S. 645,657-58 (1972).
51. Compare Wisconsin v. Yoder, 406 U.S. 205, 213-15 (1972) (acknowledging a state's power to
create reasonable educational requirements but noting such power may be trumped by parental rights
to provide education), with Pierce v. Soc'y of Sisters, 268 U.S. 510, 534-35 (1925) (finding act an
"unreasonabl[e] interfere[ence]" with parental right to guide child's "upbringing and education").
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child receives appropriate medical care and the education to which the child is
entitled.
C.

Limitations on the Rights of Minor Parents

Due to their status as minors, meeting the obligation to provide for and
protect their child is sometimes difficult for teenage parents. On the one hand,
teen parents' rights are limited in a variety of different ways, simply because of
their status as children .inthe eyes of the law. 52 The justification for children's
differential treatment under the law is grounded in assumptions about the
developmental differences between children and adults. In Belotti v. Baird,53 the
Supreme Court reasoned that children's constitutional rights should be curtailed
because of "the peculiar vulnerability of children; their inability to make critical
decisions in an informed, mature manner; and the importance of the parental
role in child rearing." 54 These justifications form the basis for most of the agebased legislative distinctions described in Part III.B.
In other contexts, however, "teenagers are treated as fully mature adults,
who are competent to make decisions, accountable for their choices and entitled
to no special accommodations. '55 For example, even minor parents can be sued
for child support. 56 More importantly, there are no age-based distinctions
applied to minor parents in dependency proceedings where minor parents are
alleged to have abused or neglected their own children; minor parents are held
to the same standards of care and control of their children as any other parent. 57
The courts rarely take into account how the limitations on minors' rights serve to
inhibit the fulfillment of their duties as parents.5 8 Often, the courts disregard
these minors' rights as parents altogether, on the assumption that because of
their minor status, they are not entitled to the same procedural protections as
59
their adult counterparts.
While teenagers in many states can seek legal emancipation from their own
parents, their status as parents does not automatically emancipate them.
"[R]oughly half of the states have enacted legislation that allows a court to
declare a minor emancipated upon the filing of a petition by the minor and/or his
parents." 60 Although there is some variance among the specific state statutes,
52. Belotti v. Baird, 443 U.S. 622,634 (1979).
53. 443 U.S. 622 (1979).
54. Belotti, 443 U.S. at 634.

55. Elizabeth S. Scott, The Legal Construction of Adolescence, 29 HOFSTRA L. REV. 547, 548
(2000).
56. See, e.g., State ex rel. Hermesmann v. Seyer, 847 P.2d 1273, 1279 (Kan. 1993) (declining to
exempt father from child support obligations on basis of his minority).
57. See 45 C.F.R. § 1340.14(g) (2005) (providing for appointment of guardian ad litem for abused
or neglected children).
58. See Buss, Parental Rights of Minors, supra note 18, at 829 (contending that teenage parent's
child may benefit from affording minor parents same rights as adult parents).
59. See Belotti, 443 U.S. at 635 (noting that state can "adjust its legal system to account" for
unique "vulnerability" of minors).
60. AM. BAR Ass'N, FACTS ABOUT CHILDREN AND THE LAW 2, available at
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many states require that the minor (1) has reached a minimum age (usually
sixteen), (2) does not live with his or her parents, and (3) is "economically selfsufficient." ' 61 Approximately half of the states also "provide for automatic

emancipation if the minor enters a valid marriage or joins the armed services"
(both of which require parental consent). 62 Because emancipation is rare, most
63
teen parents are not legally emancipated.
Even when a teenager is emancipated, she does not have all of the legal
rights of an adult because she is still subject to the limitations on the rights of
minors. 64 The legal effect of emancipation is really to relieve the parent of legal
responsibility for the child, rather than to create new rights for the emancipated
minor.65 For example, minors cannot sign legally binding contracts.66 This

limitation has a direct effect on minors' ability to provide for their children, such
as their ability to sign a lease to rent an apartment. Although an emancipated
minor may have the right to consent for herself, emancipation does not
67
necessarily have the legal effect of making the contract binding.
D.

The Effects of the Limitations on the Rights of Minor Parents

Whether emancipated or not, many of the age-based limitations on the
rights of minors have a direct effect on teenage parents' ability to provide
properly for their children. The following are some examples of other age-based
limitations that affect minors' abilities to parent.

http://www.abanet.org/media/factbooks/childlaw.pdf.
61. Id.
62. Id.
63. See Adebola 0. Akanbi, Reproductive and Sexual Health in the Adolescent Population,in
PUBLIC HEALTH MANAGEMENT AND POLICY: AN ON-LINE TEXTBOOK, pt. H.4 (7th ed. 2006),
http://www.case.edu/ med/epidbio/mphp439fReproduction.htm (stating that most teens are unaware of
emancipation).
64. CTR. FOR LAW & SOC. POLICY, EMANCIPATED TEEN PARENTS AND THE TANF LvING
ARRANGEMENT RULES 1 (1998), http://www.clasp.org/publications/emancipated-teen-parents.pdf.
65. Juvenile Law Ctr., Emancipation, http://www.jlc.org/index.php/factsheets/emancipation (last
visited Nov. 25, 2006).
66. See, e.g., 13 PA. CONS. STAT. § 3305(a)(1)(i) (2002) (stating that infancy is defense to contract
enforcement); 23 PA. CONS. STAT. § 5101 (2004) (stating that persons over age eighteen can enter into
binding contracts). "In all 50 states and the District of Columbia, the contract rights of youth under
age 18 are restricted and/or infancy of the obligor is a defense to the enforcement of a simple
contract." Juvenile Law Ctr., Contracts, http://www.jlc.orgindex.php/agerequirements/contracts (last
visited Nov. 25, 2006).
67. In Pennsylvania, emancipated minors' signatures on contracts are not binding in the same
way as those of adults. See, e.g., 23 PA. CONS. STAT. § 5101(a) (providing that any person eighteen
years of age and older may enter into legally enforceable contracts; defense of minority is not available
to such people); see also Rivera v. Reading Housing Auth., 819 F. Supp. 1323, 1325, 1333 (E.D. Pa.
1993) (holding effect of emancipation varies depending on context in which determination is made;
county housing authority may require judicial decree of emancipation as condition of eligibility for
public housing, regardless of fact that minor female who sought public housing had been free of
parental control for several years and had two children).
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Access to Medical Services

68
Most medical treatment of minors requires the consent of their parents;
therefore, teenagers cannot receive routine medical care on their own, and they
are not able to refuse treatment that their doctors and parents conclude is
necessary. 69 Competent, informed consent is required to perform medical
treatment-otherwise the treatment provider commits a battery on the patientand parental consent is necessary because minors are presumed to be
incompetent to give informed consent. In many cases, this restriction is not a
problem because parents can usually be counted on to take into consideration
70
their children's best interests when making medical decisions.
Under Pennsylvania state law, there are exceptions to this rule. First,
teenagers who are pregnant or who have been pregnant may consent to their
own medical care. 71 Second, for particular kinds of treatment, such as birth
control and treatment for sexually transmitted diseases, substance abuse, mental
health problems, and pregnancy, Pennsylvania allows minors to consent to
treatment. 72 Taking into consideration the tension that may arise between parent
and child if a parent discovers her child's drug use or sexual activity and the
reality that teenagers may be hesitant to inform their parents in anticipation of
their parents' reactions, these laws encourage minors' access to critical health

care.

73

Nevertheless, whether the increased accessibility of these forms of
treatment under the law always translates into increased access to health care is
questionable. Minors, accustomed to accessing health care with the assistance of
their parents, may not know they can pursue these forms of treatment on their
own, or they may experience difficulties navigating the bureaucracy of the health
care system. Further, access is not universal-states still implement various limits
74
to minors' access to the forms of treatment that fall within the exceptions.
While only one-third of pregnant teenagers obtain inadequate prenatal care,

68. Susan D. Hawkins, Protecting the Rights and Interests of Competent Minors in Litigated
Medical Treatment Disputes, 64 FORDHAM L. REV. 2075,2075-76 (1996).

69. Id.
70. Id. at 2081.
71. Juvenile Law Ctr., Teenage Pregnancy and Parenthood in Pennsylvania, http://www.jlc.org/
index.php/factsheets/teenpreg#1 (last visited Nov. 25, 2006).
72. LOURDES M. ROSADO, JUVENILE LAW CTR., CONSENT TO TREATMENT AND
CONFIDENTIALITY PROVISIONS AFFECTING MINORS IN PENNSYLVANIA 3-4, 9 (2d ed. 2006), available
at http://www.jlc.org/ File/publications/consent2ndedition.pdf.
73. ALAN GUTrMACHER INST., LAWMAKERS GRAPPLE WITH PARENTS' ROLE IN TEEN ACCESS
TO REPRODUCTIVE HEALTH CARE (1995), available at http://www.guttmacher.org/pubs/ib6.htn[hereinafter GUTTMACHER INST., LAWMAKERS GRAPPLE].

74. See Carey v. Population Servs. Int'l, 431 U.S. 678, 692 (1977) (plurality opinion) (affording
minors less due process when assessing whether state's restriction on minors' access to birth control
violated minors' due process rights); GUTTMACHER INST., LAWMAKERS GRAPPLE, supra note 73

(summarizing state laws that affect minors' abilities to make their own decisions regarding medical
services).
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early childbearing poses increased health risks for both mother and baby.75 Thus,
it is important that health care continue to be accessible to minors, not just when
they are pregnant, but also while they are parenting.
2.

Access to Abortion

Abortion is a hotly contested issue with moral and ideological dimensions
and, as a result, there are significantly greater limitations on minors' access to
abortion than other forms of treatment that fall within the exceptions discussed
in the previous section. While state laws vary as to whether they allow minors to
consent to the procedure, the United States Supreme Court has upheld the
constitutionality of state parental notification requirements as long as minors
have the option to go before a judge to gain authorization if parental consent is
not possible. 76 Twenty-six states have laws in effect mandating the involvement
of at least one parent in the decision-making process. 77 Thus, although the
teenager will be subject to all of the legal obligations of parenthood once the
baby is born, some states deem that same teenager is too immature to make the
decision not to have the baby.
Even in states where abortion is accessible to teenagers, paying for it
presents another obstacle. In 1976, just three years after Roe v. Wade, 78 Congress
passed the Hyde Amendment, which banned the use of federal Medicaid funds
for abortion. 79 Since that time, thirty-three states have prohibited the use of
Medicaid for abortions entirely or limited it to cases where it is medically
necessary or the result of rape or incest. 80 As a result, many teenagers (and adult
women) simply do not have the option not to have the baby.
3.

Access to Public Benefits

The Personal Responsibility and Work Opportunity Reconciliation Act,81
commonly known as welfare "reform," placed limits on teenage mothers'
eligibility for welfare benefits. The law requires mothers under the age of

75. Kivisto, supra note 19, at 1044.
76. Lambert v. Wicklund, 520 U.S. 292, 293 (1997) (per curiam). The Court reiterated this
position in its recent decision in Ayotte v. Planned Parenthood of Northern New England, 126 S. Ct.
961, 964, 969 (2006) (upholding New Hampshire statute that prohibits physicians from performing
abortion on pregnant minor until forty-eight hours after written notice of such abortion is delivered to
her parent or guardian, as long as statute is modified to allow physicians to bypass parental notification
and waiting period in case of medical emergencies).
77. AM. BAR ASS'N, supra note 60, at 4.

78. 410 U.S. 113 (1973).
79. Hyde Amendment, Pub. L. No. 94-439, § 209,90 Stat. 1418, 1434 (1976) (codified as amended
at 42 U.S.C. § 1396a (2000)). The United States Supreme Court has held that the Hyde Amendment
provisions are constitutional. Beal v. Doe, 432 U.S. 438, 444-45 (1977); Maher v. Roe, 432 U.S. 464,474
(1977).
80. NAT'L NETWORK OF ABORTION FUNDS, ABORTION FUNDING: A MATTER OF JUSTICE 2
(2005), availableat http://www.nnaf.org/NNAF Policy-Report.pdf.
81. Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104193, 110 Stat. 2105 (1996) (codified as amended in various titles of U.S.C.).
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eighteen to live with their parents and to remain in high school or an equivalent
training program (if not yet graduated) in order to obtain welfare.8 2 A minor can
be exempted from this rule if (1) the minor has no parent, guardian or adult
relative who is living or whose whereabouts are known; (2) the minor has no
parent, guardian, or adult relative who will allow her to live in their home; (3)
the state agency determines that the minor or her child is being or has been
subjected to serious physical or emotional harm, sexual abuse, or exploitation in
the parent, guardian, or adult relative's home; (4) the state agency determines
that living with a parent, guardian, or adult relative presents a risk of imminent
or serious harm to the minor or her child; or (5) the state agency determines that
it is in the best interests of the minor's child to waive the rule.8 3 If the minor
parent qualifies for one of these exemptions, the state agency must assist her in
finding an "adult-supervised supportive living arrangement" where she can learn
parenting and independent living skills, unless the state agency determines that
84
the current living arrangement is appropriate.
While some research has concluded that the legislation has resulted in the
expected goal of reduced childbearing and increased school attendance among
teenagers,85 other research suggests that welfare reform has created a higher risk
of births to teenage girls in welfare families as well as an increased risk of school
drop out.

86

Clearly, teenagers are severely limited in their ability to access benefits if
they are living outside their parents' home or not enrolled in school. The rules
make it very difficult for teenagers to access benefits, even if they are qualified,
because the determination of whether their current living arrangement is
appropriate is left to the discretion of a welfare caseworker. Further, many
caseworkers do not even inform teenagers of the exemption to the adultsupervised living arrangement requirement. This lack of access to benefits has a
clear impact on their ability to support their children.
It should be noted that the same limitations on access to TANF for teenage
parents do not apply to Medicaid, Food Stamps, and Women Infants and
Children ("WIC"). 87 Nevertheless, because of the limits on access to TANF,
many otherwise eligible teenage parents assume they are not eligible for other
government programs; therefore, they do not apply.

82. 42 U.S.C. § 608(a)(4), (a)(5)(A)(i) (2000).
83. Id. § 608(a)(5)(B)(ii).
84. CrR. FOR LAW AND SOC. POLICY, supra note 64, at 2-3.
85. Paul Offner, Welfare Reform and Teenage Girls,86 Soc. Sc. Q. 306, 312-313, 319 (2005).
86. Lingxin Hao & Andrew J. Cherlin, Welfare Reform and Teenage Pregnancy, Childbirth and
School Dropout,66 J. MARRIAGE & FAM. 179, 188 (2004).

87. Medicaid, Food Stamps, and WIC are not funded through TANF block grants and are not
subject to the TANF limitations. 42 U.S.C. § 608 (2000); id. § 1396 et seq.; id. § 1786; id. § 2011 et seq.
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Access to the Court System

In general, minors cannot initiate or defend lawsuits without adult
assistance unless they are emancipated. 88 Usually, they must rely on a parent or
other guardian to ensure that their interests are adequately represented. 89 If the
parent or other guardian is unavailable, incompetent, or has conflicting interests,
the court usually appoints a guardian ad litem. 90 If there is not already pending
litigation, however, no guardian ad litem is appointed simply for the purposes of
bringing a suit. This means that, in general, minors cannot initiate a legal
proceeding on their own behalf.
The limitations on minors' access to the courts are particularly relevant with
regard to custody disputes and protection from abuse orders. All parents,
including minor parents, have the right to seek custody, partial custody, or
visitation of their children. 91 Minors also have the right to seek relief from
abuse 92 but cannot file in court by themselves, and it is therefore often difficult
for them to enforce these rights.
IV.

TEEN PARENTS IN THE DEPENDENCY

& DELINQUENCY

SYSTEMS

The rights of teen parents are often disregarded when the teen is already
engaged in the dependency system as a child or is engaged in the juvenile
delinquency system. Teen parents involved in these systems retain the same
constitutional rights to family integrity and the same obligations to provide for
their children as parents who are not involved in these systems. This means that
they retain their right to make legal, educational, and medical decisions for their
children. Courts, advocates, and social service providers in these systems must be
careful to protect the rights of minors with children.
No client's story better underscores the flaws in the child welfare system
93
when it comes to young parents than that of my client Elizabeth:
When Elizabeth was growing up, her family was involved with
Children and Youth because of allegations of physical abuse by
Elizabeth's father. Elizabeth spent time in foster care but eventually
returned home, where her father continued to abuse her. By the time
she was fourteen, she was pregnant with her first child. While pregnant,
she began running away from home and, as a result, was eventually
placed in foster care again.
Over the next couple of years, Elizabeth ran away from several
placements and also gave birth to a second child. When she was

88. 1 DONALD T. KRAMER, LEGAL RIGHTS OF CHILDREN §§ 11.1-.2, at 848-49 (rev. 2d ed. 1994).

89. Id.
90. Id.
91. See, e.g., 23 PA. CONS. STAT. §§ 5301-5314 (2004) (declaring it policy of state for child to have
reasonable and continual contact with both parents when it is in child's best interests and setting forth
considerations and procedures for determination of child custody).
92. See, e.g., id §§ 6106-6122 (2004 & Supp. 2005) (setting forth measure by which minors may
seek relief from abuse).
93. Name and identifying features have been changed to protect this young woman's identity.
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sixteen, the Juvenile Court discharged her from foster care because she
was "noncompliant"-she would not accept the type of help the system
offered.
Although Elizabeth returned to her parents' house, she did not stay
for long. Around this time, she met a man who was about twenty years
older than her. She soon moved in with him and became pregnant
again.
By the time Elizabeth became my client, she had three children and
was pregnant with a fourth. She was eighteen years old. Children and
Youth had become involved with her again, due to allegations of
neglect of her children and domestic violence between Elizabeth and
her older boyfriend. Although Children and Youth temporarily placed
Elizabeth and the children in a "mother-baby program" (a shelter for
young mothers and their children), her children were ultimately
removed to foster care as a result of her inability to meet their basic
needs.
Elizabeth's four children are still in foster care. She is completely
dependent on her older and abusive boyfriend and will not leave him
because she has no other support system. She has not been regularly
enrolled in school since she was fourteen years old, and she has few
coping mechanisms or independent living skills. She is depressed and
suffers from low self-esteem. Further, it appears that the Children and
Youth caseworker will not provide more assistance.
The system has failed Elizabeth and her children in every possible way.
Elizabeth can be easily dismissed as an unfit parent because of her apparent lack
of judgment in bearing four children before the age of eighteen and before she
had the education, support, and financial stability to support them. But it is
important to remember that the child welfare system is responsible for that
outcome. The system failed Elizabeth when she was a child, by returning her to
an abusive parent, and failed her again by discharging her from foster care while
she was still a vulnerable minor. Now that Elizabeth demonstrates shortcomings
as a parent, the same child welfare system holds her accountable for failing to
have learned the skills that it never taught her in the first place.
A.

Important Considerationsfor Parenting Teens in Foster Care

While Elizabeth was no longer a teenage parent "in foster care" by the time
she became my client, she did have children while a teenager and still in the
foster care system. This situation did not make her unusual. Teenagers represent
an estimated thirty-eight percent of the foster care population. 94 Studies suggest
that teenagers in foster care have higher rates of sexual activity and higher rates
of teen pregnancy than their peers outside the foster care system. 95 For example,
94. U.S.

DEP'T OF HEALTH & HUMAN SERVS., ADMIN. FOR CHILDREN AND FAMILIES, THE

AFCARS REPORT: PRELIMINARY FY 2005 ESTIMATES AS OF SEPTEMBER 2006 (13), at 1 (2006),

http://www.act.hhs.gov/ programs/cb/stats research/afcars/tar/reportl3.pdf.
95. LoIs THIESSEN LOVE ET AL., FOSTERING HOPE: PREVENTING TEEN PREGNANCY AMONG

YOUTH IN FOSTER CARE 7 (2005), available at http://www.teenpregnancy.org/resources/reading/
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the National Casey Alumni Study found that the birth rate to teenage girls in
foster care was 17.2%, more than double the rate for teenage girls not in foster
care (8.2%).96 Because much of the available research about rates of teenage
pregnancy in foster care has focused on youth aging out of the foster care system
and may not be representative of teenagers in the foster care system as a whole,
there is a clear need for further study in this area. But we do know that when a
teenager in foster care, like Elizabeth, becomes pregnant or already has a child,
there are a number of important considerations with regard to health care,
placement, education, and right to counsel.
1.

Health Care

A pregnant or parenting teen has distinct health care needs as compared to
other foster children. The teenager may need help accessing prenatal care or
family planning services, or may need mental health services to adjust to the
impending birth. 97 For example, even while in foster care, Elizabeth did not
receive proper prenatal care. As a result, her children have some developmental
delays. She also reports never having had regular access to family planning
services.
2.

Placement

If a teen becomes pregnant while in foster care, her foster placement and
permanency plan may no longer be appropriate. Systems should be in place to
quickly adjust the placement and permanency plan to address the needs of the
pregnant teen and ensure that she is not separated from the baby once the baby
is born. In my experience, pregnant teens in foster care often spend much of
their pregnancy waiting in a temporary placement to find out where they will be
placed, and too often they experience a period of separation from the baby while
the child welfare agency searches for an appropriate placement.
The baby of a teenager in foster care is not automatically dependent. 98 First,
a court must find that the teen is a danger to the baby. 99 Under federal law,
foster care maintenance payments can be increased to allow the baby to be
t °°
Thus,
placed with the mother without the need to find the baby dependent.
pdf/FosteringHope.pdf.
96. PETER J.PECORA

ET AL., ASSESSING THE EFFECTS OF FOSTER CARE: EARLY RESULTS FROM

THE CASEY NATIONAL ALUMNI STUDY 23 (2003), available at http://www.casey.org/NR/rdonlyres/

CEFBB1B6-7ED1-440D-925A-E5BAF602294D/302/caseyalumnistudies-report.pdf.
97. Eva J. Klain, Achieving Permanency for Pregnant and Parenting Teens in Foster Care, 23
CHILD. L. PRAC. 153,158 (2004).

98. See, e.g., In re Hall, 703 A.2d 717, 718-19 (Pa. Super. Ct. 1997) (finding that child of mother in
foster care had been improperly adjudicated dependent).
99. See 42 PA. CONS. STAT. § 6302 (2002) (defining dependent child as "without proper parental
care or control, subsistence, education as required by law, or other care or control necessary for his
physical, mental, or emotional health, or morals"); Hall, 703 A.2d at 718 (finding no evidence of
neglect on which to base adjudication as dependent for baby of child in foster care).
100. 45 C.F.R. § 1356.210) (2005) (stating that: "Foster care maintenance payments made on
behalf of a child placed in a foster family home or child care institution, who is the parent of a son or

2006]

WHEN THE CHILD IS A PARENT

only in situations where the baby is found dependent is it appropriate for the
teen parent and child to be separated.
Every teenager sixteen years old and older is entitled to Independent Living
Services and an Independent Living Plan, which should be incorporated into the
Family Service Plan.' 0' Independent living services are the services a youth needs
to help her transition to become a health and productive adult. These services
can include instruction in daily living skills such as home management,
budgeting, career planning, and support; education planning and support
services to enter postsecondary education and training; assistance in finding
appropriate housing; assistance in accessing public benefits services; physical and
mental health care; and support in developing a network of reliable adults and
mentors. 10 2 When the teenager is a parent, it is important that the independent
living plan encompass services that will support the teenager in caring for her
child independently. One example might be day care services so that the youth
can pursue her educational, vocational, and treatment goals. 0 3
The rules with regard to placement apply not only to teen mothers, but also
to teen fathers. Nothing in the law limits a teen parent's right to custody based
on whether the parent is male or female. Thus, teenage fathers in foster care
retain the same rights to custody and visitation as teenage mothers. The
Independent Living Plan for a teenage father in foster care should also
encompass services that will enable him to meet his obligations as a father to his
child.
3.

Right to Education

When a teenager in foster care becomes pregnant or has a child, she still
retains her right to an education. Under Title IX, pregnant students are
guaranteed access to the public schools.1 n Although "educational attainment has
'10 5
a clear link to positive outcomes for teenage mothers and their children,"
10 6
childbearing too often causes the teen to drop out of school. For example, it is
daughter in the same home or institution, must include amounts which are necessary to cover costs
incurred on behalf of the child's son or daughter.").
101. See 42 U.S.C.A. § 675(1)(D) (West 2006) (providing that, where appropriate, case plans for
foster care children ages sixteen and older should include information on programs and services that
will aid their transition to independent living); id. § 677(a) (stating that John H. Chafee Foster Care
Independence Program provides funding to states so that they may "identify children who are likely to
remain in foster care until eighteen years of age and help these children make the transition to selfsufficiency" by providing independent living training services).
102. JUVENILE LAW CrR., DEPENDENT YOUTH AGING OUT OF FOSTER CARE: A JUDICIAL
GUIDE 2 (2003), available at http://www.jlc.org/File/publications/agingoutpa.pdf.

103. Id. at 6.
104. 20 U.S.C. § 1681 (2000); 34 C.F.R. § 106.21(C)(1)-(3) (2005); see also ANNE DELLINGER,
INST. OF GOV'T OF THE UNIV. OF N.C., PUBLIC SCHOOLS AND PREGNANT AND PARENTING
ADOLESCENTS: A LEGAL GUIDE 21 (2004), available at http://www.adolescentpregnancy.unc.edu/pdf/
PubSchoolPregAdfinal.pdf (listing requirements of Title IX regulations with respect to pregnancy
and related conditions).
105. Klain, supra note 97, at 159.
106. Saul D. Hoffman, The Socio-Economic Effects of Teen Childbearing Re-Considered: A
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unacceptable that Elizabeth's educational needs went completely unmet while
she was in foster care as a teenager and continued to be unmet while she was still
a teenager and engaged in the child welfare system as a parent. Courts and
advocates for children must ensure that pregnant and parenting teens retain their
rights to pursue their education by protecting their right to an education and
supporting them with services that will assist them in attaining this goal.
4.

Right to Counsel

In abuse and neglect proceedings, children are often, although not always,
appointed a guardian ad litem or child advocate to protect their interests and
advocate on their behalf.10 7 In many states, this lawyer for the child must not
only advocate for the interests expressed by the child, but the lawyer must also
express her opinion as to the best interests of the child. 10 8
When the child being represented is also a parent, the lawyer for the child
must be careful to protect all of the teenage parent's rights and interests. The
lawyer should not assume that the teenager is unable to parent her child but
rather should advocate for services that will best support the teenager in
parenting her child. As mentioned above, the fact that the teenager is herself a
dependent child does not require that her baby be adjudicated dependent. 10 9
When the teenager is alleged to have maltreated her child, it is important
that her guardian ad litem or child advocate not undertake to represent her as a
parent. A "common example" of conflict of interest is when a guardian ad litem
attempts to represent a dependent youth as a dependent minor and as a
parent.110 Common sense suggests that this is a classic conflict of interest-the
guardian ad litem already may have intimate knowledge of the teenager's
mistakes or foibles which could be used against her in determining whether her
child is to be adjudicated dependent."' Further, to the extent the guardian ad
litem seeks to substitute her judgment for that of her young client, the teenager,
as a parent, is entitled to zealous advocacy on her behalf, unobstructed by the
opinion of her advocate.

Reanalysis of the Teen MiscarriageExperiment 8-9 (Univ. of Del., Dep't of Econ., Working Paper No.
2003-08, 2003), available at http://www.lerner.udel.edu/economics/workingpapers/papers/paper200308.pdf.
107. KRAMER, supra note 88, § 11.2, at 849.
108. See, e.g., 42 PA. CONS. STAT. § 6311(b)(9) (2002) (stating that, in addition to making
recommendations as to child's needs, guardian ad litem must also communicate wishes of child to
extent possible, and that discrepancy between attorney's recommendation and child's wishes will not
be considered conflict of interest for attorney).
109. In re Hall, 703 A.2d 717, 718 (Pa. Super. Ct. 1997); 45 C.F.R. § 1356.210) (2005).
110. JENNIFER L. RENNE, LEGAL ETHics INCHILD WELFARE CASES 57 (2004).
111. See MODEL RuLES OF PROF'L CONDuCT R. 1.8(b) (1983) ("A lawyer shall not use
information relating to representation of a client to the disadvantage of the client unless the client
gives informed consent, except as permitted or required by these Rules.").
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Important Considerationsfor ParentingTeens in the Juvenile Justice System

A teen parent involved in the delinquency system still retains her parental
rights. The teenager's rights as a parent must be respected and considered by
courts, advocates, and service providers working with the youth prior to
adjudication and in the formulation of a disposition if the teenager is adjudicated
delinquent.
If the youth is held in a secure facility prior to adjudication or after
adjudication, provisions should be made to ensure that the teenager can
participate in decisions about the care and custody of her child. The teen should
be informed of her rights as a parent and have the opportunity to exercise her
right to transfer custody or guardianship to a relative or other caregiver
(depending on how long she will be held). The teenager should also be allowed
to have visitation with her child as frequently as possible under the state's
statutory guidelines. 112 An adjudication of delinquency does not mean that the
teenager's child is automatically dependent; the state's statutory definition of
13
dependency must still be proven.
If the teenager is adjudicated delinquent, the juvenile court will generally
craft a disposition that takes into consideration the need to protect the
community and hold the youth accountable for her actions and that is
individualized to assist the youth in developing competencies so she will be
productive and will not reoffend.1 4 When the teenager is a parent, the court
should, whenever possible, craft a disposition that allows the teen to continue to
parent her child. Sometimes, it is possible for delinquent youth to be placed in a
placement that is reimbursable under federal foster care funds, known as Title
IV-E. 115 In a Title IV-E placement, the youth is entitled to the protections and
services required under the Adoption and Safe Families Act. 116 Thus, the youth
must be in the least restrictive, most family-like placement, should have a
permanency goal that favors reunification, should receive all services that meet
her needs, and should have permanency reviews every six months, just as any
dependent youth would." 7 In addition, as with dependent youth, the cost of the
placement for mother and child is reimbursable through the mother's Title IV-E
1
eligibility. 18

112. See, e.g., 55 PA. CODE § 3800.32(f) (2006) (providing for minimum of one visitation every
two weeks between parent and her dependent child).
113. See 42 PA. CONS. STAT. § 6302 (2002) (defining dependent child).
114. See, e.g., id. § 6352(a) (stating conditions that must be met for child to be considered
dependent).
115. See 42 U.S.C. § 672 (2000) (setting forth requirements for placement under Title IV-E
program).
116. See id. § 671 (setting requirements for state plans under Title IV-E).
117. JUVENILE LAW CTR., DEPENDENT YOUTH AGING OUT OF FOSTER CARE, supra note 102, at
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RECOMMENDED STRATEGIES FOR ADDRESSING THE NEEDS OF TEEN
PARENTS

Even when a teenage parent is not involved in the dependency or
delinquency system, many of the same concerns about protecting the teenager's
rights as a parent arise when a teenage parent is accused of abuse or neglect of
her child. Courts, advocates, and social service providers often assume that the
teenager is a per se unfit parent or may bypass the teenager's parental rights
simply because of her youth. Courts need to take special consideration of the
age-based distinctions that prevent teenagers from exercising their parental
rights and meeting their parental obligations. While this Article does not
advocate that courts apply a more lenient standard to evaluate abuse or neglect
by a teenage parent as compared to an adult parent, the limitations on the rights
of teenage parents must factor into the dispositional plans for these minor
parents and their children. The mandate of the juvenile courts should be to
protect the right to family integrity of both the child and the young parent.
Examples of areas where courts, advocates, and social service providers can
focus their attention include:
A.

Housing

Often, securing safe and appropriate housing is a challenge for teenage
parents. Because living with their own parents may not be an option and lack of
funds and inability to sign a lease may prevent them from securing housing on
their own, child welfare systems should support teenage parents in securing safe
housing with their children. Mother-baby placements that are available to
teenagers with children as dependent or delinquent placements should be
equally available to teenagers who enter the child welfare system as parents
accused of child maltreatment. Similarly, subsidized rent programs, designed to
transition young parents from living in placement to living on their own, should
be implemented more widely. In my experience, although mother-baby
subsidized rent programs do exist, they are usually limited in scope and are not
accessible to all the young parents who need them.
B.

Public Benefits

Teenage parents often have difficulty securing access to the public benefits
to which they are entitled because of the complexity of the rules and the
bureaucratic processes that are required. Ensuring that teenage parents can
access the benefits to which they are entitled can be an effective preventive and
stabilizing child welfare intervention. Even if a teenager is not eligible for cash
assistance, programs such as health insurance, food stamps, WIC, and subsidized
day care will assist the teenager in providing appropriately for their child.

2006]
C.

WHEN THE CHILD IS A PARENT

Education

Parenting teens often are unable to complete high school or pursue
postsecondary education.11 9 Child welfare systems need to incorporate
interventions into the Family Service Plans for parenting teens that support their
pursuit of education. Research shows that the educational attainment of a parent
is one of the best investments that can be made in improving outcomes for the
1 20
child of a young parent.
D. Medical Care
Because youthful childbearing carries health risks for both mother and
child, advocates need to focus on increasing health care accessibility for
parenting teens and their children. State laws should be changed to allow a
teenage parent full rights to consent to medical care for themselves. Mental
health and substance abuse services also need to be more accessible to teenagers
than they are now.
E.

Legal Rights

Courts and advocates need to ensure that teenage parents' rights as parents
are protected, regardless of their youthful status. The right to family integrity
benefits not only the young parent, but also the child of that parent. Young
parents should be informed of their rights to custody and control and have access
to legal advice and counsel.
VI. CONCLUSION

To effectively address the needs of teenage parents accused of child neglect
or abuse, courts, advocates, and social service providers need to develop
interventions and strategies that encompass these young parents' rights and
needs as children and as parents. All children who come within the jurisdiction
of the juvenile courts should be entitled to the court's protection, even those
children who are parents. Similarly, all parents who come within the jurisdiction
of the juvenile courts, even if entering the child welfare system as a dependent or
delinquent child, should be guaranteed their constitutional rights to family
integrity.
Whether we like it or not, teenage parents are here to stay. Rather than
punish these young parents for failing to heed our advice to 'say no' or use
contraception, when teenage parents enter the child welfare system, we need to
support and protect both parent and child.

119. GUTTMACHER INST., LAWMAKERS GRAPPLE, supra note 73.
120. Nat'l Ctr. for Family Literacy, The Effects of Maternal Education on Child Achievement,
ALL ABOUT FAMILIES, Jan. 2003, at 1, 1, http://www.famlit.org/atf/cf/{3DOCOCE7-6FDA-40BA-88F3AA78546501E7)/The%2OEffects%20of%2OMaternal%2OEducation%20on%2OChild's%2OAchievem
ent%20.pdf.
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