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SILOS OF INTERNATIONAL LAW: 
OCCUPATION AND FORCED MIGRATION 

 
Jaya Ramji-Nogales1 

 
 
In March 2003, a coalition led by the United States invaded Iraq.2  The United Nations Security 
Council recognized the United States as an occupying power in Iraq two months later.3  Though 
the occupation formally ended in June 2004, United States troops remained in Iraq until 
December 2011.  The political instability caused by the invasion and occupation led to sectarian 
violence and civil war.  Millions of Iraqis were forced to abandon their homes, some seeking 
shelter in other parts of Iraq and others crossing borders to protect themselves and their families.  
By the end of 2007, an estimated 2 million Iraqi refugees had fled the country, and another 1.5 
million were displaced within Iraq.4  What responsibility did the United States bear under 
international law for the protection of these Iraqi forced migrants? 
 
Using the United States occupation of Iraq as a case study, this chapter asks what international 
law has to say about state responsibility for forced migrants in situations of occupation.  The 
legal status of these migrants is governed by at least three special regimes: international 
humanitarian law, international human rights law, and international refugee law.  Each of these 
special regimes has something to say about the protection of migrants forcibly displaced by 
occupation, but none speaks adequately to the question of the occupying power’s responsibilities 
for such migrants.   
 
Despite this gap in formal international treaty obligations, the United States evidenced its belief 
that it bore at least some moral responsibility for the protection of forced migrants created by the 
occupation.  Given the United States’ role in the humanitarian crisis, other nations also expressed 
their belief that the U.S. should foot the bill for the United Nations’ efforts to protect these 
                                                 
1 Associate Professor of Law and Co-Director, Institute for International Law and Public Policy, Temple University, 
Beasley School of Law.  The author would like to thank Jeffrey Dunoff, Lina Maria Cespedez Baez, Margaret 
deGuzman, Jean Galbraith, Salar Ghahramani, Matiangai Sirleaf, Pammela Quinn Saunders, and David Zaring for 
comments on earlier drafts of this chapter.  Many thanks also to Andrew Thomas and Kenneth Holmboe for 
excellent research assistance. 
2 Though many of its allies opposed the invasion, the United States was supported by a coalition comprised of the 
United Kingdom, Australia, and Poland.  The United Kingdom provided less than 10% of the total troops; Australia 
and Poland provided even fewer.  James Dobbins, Seth G. Jones, Benjamin Runkle, and Siddharth Mohandas, 
Occupying Iraq: A History of the Coalition Provisional Authority, at xiv (RAND National Security Research 
Division 2009).  Given limitations of space, this chapter focuses on the responsibility of only the United States as 
occupying power. 
3 On May 22, 2003, the United Nations Security Council recognized the United States and the United Kingdom as 
occupying powers in Iraq.  United Nations Security Council, Resolution 1483, U.N. Doc. No. S/RES/1483 (2003).  
The US government pinpoints the beginning of occupation to “no later than April 16, 2003.”  Jack L. Goldsmith III, 
Assistant Attorney General, “Protected Persons” Status in Occupied Iraq Under the Fourth Geneva Convention: 
Memorandum Opinion for the Office of Legal Counsel to the President, at 2 (Mar. 18, 2004). 
4 Rhoda Margesson, Andorra Bruno, and Jeremy M. Sharp, Iraqi Refugees and Internally Displaced Persons: A 
Deepening Humanitarian Crisis?, CONGRESSIONAL RESEARCH SERVICE REPORT FOR CONGRESS, at 4, 6 (Feb. 13, 
2009). 

Electronic copy available at: https://ssrn.com/abstract=2450228



 Electronic copy available at: https://ssrn.com/abstract=2450228 

2 
 

migrants.  But these opinions standing alone are insufficient to create new customary 
international law.   
 
This chapter explores the international legal silos created by narrowly-focused treaty regimes and 
static customary international law.5  It begins with a roadmap of current international law 
relevant to the question of international legal responsibility for forced migrants in situations of 
occupation, finding three relevant bodies of law but no clear answers.  The chapter then 
examines actions of the United States that demonstrate at least some belief in the occupying 
power’s responsibility to protect forced migrants in situations of occupation.  It concludes by 
discussing the problem of international legal silos more broadly and suggests methods for 
bringing greater coherence to this and other areas of international law. 

Defining Responsibility for Forced Migrants in Situations of Occupation 

The topic of this chapter, international legal responsibility for forced migrants in situations of 
occupation, presents several definitional questions that must be addressed at the outset.  While 
many general humanitarian and human rights duties attach to occupiers with individuals under 
their jurisdiction, this volume is concerned with the particular issues faced by those who have 
fled their homes due to violent unrest.  This chapter, then, focuses on three needs germane to 
forced displacement: loss of shelter, separation from family members during flight, and fear of 
forcible return to the area from which migrants fled.6  For purposes of this chapter, the 
parameters of “responsibility” focus on housing, family reunification, and non-refoulement.7 
 
The term “forced migrants” is generally defined, as it is in this chapter, to include refugees and 
internally displaced persons.  Refugees are outside the borders of their state of nationality.  An 
international treaty, the 1951 United Nations Convention Relating to the Status of Refugees, 
prohibits their forcible return to that state, among other protections.8  In contrast, internally 
displaced persons (IDPs) are inside the borders of their state of nationality and are not the subject 
of a specialized treaty regime.  IDPs may be protected by international human rights law and 
international humanitarian law, both of which constitute source material for the non-binding 
“Guiding Principles on Internal Displacement” promulgated by the United Nations Office for the 
Coordination of Humanitarian Affairs.9  The paper assumes that these forced migrants are non-
combatants, but the exclusion of combatants may of course require a complicated assessment in 
many situations. 
 
Finally, the term “in situations of occupation” requires clarification.  The Fourth Hague 
Convention defines occupation as the exercise of authority over foreign territory by a hostile 

                                                 
5 Sir Hersch Lauterpacht, THE FUNCTION OF LAW IN THE INTERNATIONAL COMMUNITY, at 81 (1933). 
6 Forced migrants created by occupation face many other problems; due to constraints of space, this chapter focuses 
on the three needs most relevant to the problem of forced displacement. 
7 Iraq: Still no clear policy to tackle displacement, IRIN (Sept. 4, 2012) (noting that 90% of displaced families still 
do not want to return to their regions of origin, and that many prioritize housing as their central need). 
8 1951 United Nations Convention Relating to the Status of Refugees, 189 U.N.T.S. 150; 1967 United Nations 
Protocol Relating to the Status of Refugees, 606 U.N.T.S. 267. 
9 United Nations Office for the Coordination of Humanitarian Affairs, Guiding Principles on Internal Displacement, 
U.N. Pub. No. E/CN.4/1998/53/Add.2. 
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state.10  Though the case study of Iraq falls squarely within the scope of this definition, few 
occupations of the modern era result from unilateral belligerent military invasion.11  As a result, 
this chapter highlights the law relevant to the United States’ occupation of Iraq but also considers 
the forced migration impact of occupations resulting from peace operations performed with 
explicit authorization from the United Nations Security Council.12  This chapter focuses on 
forced migrants who fled their homes due to unrest caused by occupation and resulting violence.  
Such migrants lie along a spectrum of causation, from those who fear violence in direct 
retaliation for assistance they provided to the occupier to those fleeing instability caused by the 
occupation.  At least some members of the latter group might be reasonably be viewed as falling 
outside the boundaries of international humanitarian law’s requirement that the occupier ensure 
public order.13  In defining that requirement, this paper assumes that the occupier bears 
responsibility for its failure to prevent reasonably foreseeable consequences of its invasion.14 

Three Bodies of Law, But No Answers 

There are at least three bodies of law that might speak to the question of state responsibility for 
forced migrants in situations of occupation: international human rights law, international 
humanitarian law, and international refugee law.  Unfortunately, none of the relevant treaties 
appear to have been drafted with an eye to the particular circumstances of forced migrants in 
situations of occupation.  As a result, none of these bodies of law offers sufficient guidance on 
the question of whether an occupying power bears responsibility for the protection of internally 
displaced persons and refugees forced to move because of occupation.  This section discusses the 
provisions of the lex specialis relevant each type of forced migrant: occupation law for internally 
displaced persons and refugee law for refugees, and also discusses the ways in which the lex 
generalis, human rights law, might buttress those regimes.  It focuses on the rights to housing, 
family reunification, and non-refoulement. 

                                                 
10 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the 
Laws and Customs of War on Land, Art. 42 (The Hague: 1907 Hague Convention, Oct. 18, 1907). 
11 Simon Chesterman, Occupation as Liberation: International Humanitarian Law and Regime Change,18 ETHICS 

AND INT’L AFFS. 61, 61, 64 (2004) (noting that occupation law is “something of an embarrassment” following the 
UN Charter’s prohibition on the use of force); Adam Roberts, Transformative Military Occupation: Applying the 
Laws of War and Human Rights, 100 AM. J. INT’L L. 580, 608 (2006); David Scheffer, Beyond Occupation Law, 97  
AM. J. INT’L L. 842, 843 (2003). 
12 For discussions of occupation under the auspices of the United Nations, see Simon Chesterman, Occupation as 
Liberation: International Humanitarian Law and Regime Change,18 ETHICS AND INT’L AFFS. 61, 66-69 (2004); 
Adam Roberts, What is a Military Occupation?, 55 BRIT. Y.B. INT’L L. 249, 289-91 (1984); Ralph Wilde, From 
Trusteeship to Self-Determination and Back Again: The Role of the Hague Regulations in the Evolution of 
International Trusteeship, and the Framework of Rights and Duties of Occupying Powers, 31 LOYOLA L.A. INT’L & 

COMP. L. REV. 85 (2009). 
13 Article 43 of the Fourth Hague Convention requires that the occupying power “shall take all the measures in his 
power to restore, and ensure, as far as possible, public order and safety. . .”  Convention (IV) respecting the Laws 
and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on Land (The 
Hague: 1907 Hague Convention, Oct. 18, 1907). 
14 See, e.g., Adam Roberts, What is a Military Occupation?, 55 BRIT. Y.B. INT’L L. 249, 285-86, 288 (1984).   
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Internally Displaced Persons: Linking Responsibility to the Occupying Power 

During the civil war sparked by the U.S. invasion, Iraqi civilians were subject to suicide attacks, 
car bombs, abduction, torture, and extra-judicial killings.15  These attacks, carried out by all 
parties to the conflict, targeted in particular government and party officials; perceived or actual 
collaborators with the Multi-National Forces in Iraq, the Iraqi government, or the “Sons of Iraq”; 
journalists and professionals; religious and ethnic minorities; women; and homosexuals.16  An 
estimated 1.5 million Iraqis fled their homes and sought shelter elsewhere in Iraq to escape such 
violence.17  By April 2008, more than one million Iraqi IDPs were in need of food and shelter.18  
Eleven of Iraq’s 18 governorates imposed restrictions on the entry and residence of IDPs or 
refused to register them as displaced persons, thereby preventing access to public services.19 
 
As these forced migrants were civilians in occupied territory, the law of occupation places some 
responsibility in the hands of the occupying power to protect them.20  International humanitarian 
law, however, was not drafted with forced migrants created by occupation in mind, so does not 
speak clearly or comprehensively to their specific situation.  The law envisages occupation as 
temporary and aimed at maintaining the status quo.21  As a result, it does not adequately address 
political instability and other problems that arise from “transformative occupation” aimed at 
regime change and political reconstruction.22  Because occupation law focuses on the occupied 
territory, it does not protect refugees, who by definition have crossed a border in their flight from 
persecution. 
 
The international legal obligations owed by the United States as occupying power in Iraq shifted 
as the nature of the occupation changed.  During military operations leading to occupation, a 
broad range of duties attach to the occupier.23  One year after these military operations end, these 
duties cease.24  Even so, for occupiers who continue to “exercise the functions of government” in 
                                                 
15 United Nations Assistance Mission for Iraq, Human Rights Office, Human Rights Report 1 January – 30 June 
2008, at p. 11 (Dec. 2008), available at 
http://www.uniraq.org/documents/UNAMI_Human_Rights_Report_January_June_2008_EN.pdf.  
16 United Nations High Commissioner for Refugees, UNHCR Eligibility Guidelines for Assessing the International 
Protection Needs of Iraqi Asylum-Seekers, at paras. 237, 277- (Apr. 2009). 
17 Rhoda Margesson, Andorra Bruno, and Jeremy M. Sharp, Iraqi Refugees and Internally Displaced Persons: A 
Deepening Humanitarian Crisis?, CONGRESSIONAL RESEARCH SERVICE REPORT FOR CONGRESS, at 4 (Feb. 13, 
2009).  
18 United Nations High Commissioner for Refugees, Internal Displacement in Iraq (Apr. 2, 2008). 
19 United Nations Assistance Mission for Iraq, Human Rights Office, Human Rights Report 1 January – 30 June 
2008, at p. 21 (Dec. 2008), available at 
http://www.uniraq.org/documents/UNAMI_Human_Rights_Report_January_June_2008_EN.pdf.  
20 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 47. See Bartram S. Brown, Intervention, Self-Determination, Democracy and the Residual 
Responsibilities of the Occupying Power in Iraq, 11 U.C. DAVIS J. INT’L L. & POL’Y 23, 55-58 (2004).   
21 Adam Roberts, Transformative Military Occupation: Applying the Laws of War and Human Rights, 100 AM. J. 
INT’L L. 580, 582 (2006); David Scheffer, Beyond Occupation Law, 97  AM. J. INT’L L. 842, 848-49 (2003). 
22 On “transformative occupation,” see Simon Chesterman, Occupation as Liberation: International Humanitarian 
Law and Regime Change,18 ETHICS AND INT’L AFFS. 61, 62 (2004). 
23 International Court of Justice, Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, at ¶ 125 (July 9, 2004); Convention (IV) relative to the Protection of Civilian Persons in Time of War 
(Geneva: 1949 Geneva Convention, Aug. 12, 1949), 
24 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 6.  
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the occupied territory, many of the same obligations remain.25  Whether and when the United 
States fit within these various definitions with respect to Iraq has been the subject of some 
debate.26  This chapter interprets the Fourth Geneva Convention as applying in full through June 
2005, a year after the official end to occupation, and applying in part until U.S. troops withdrew 
from Iraq in December 2011.27 
 
During military occupation, international humanitarian law requires that parties to the conflict 
facilitate reunification of families separated because of the war – but the “war” envisioned is the 
international conflict that precedes occupation, rather than civil war sparked by occupation.28  A 
generous reading of the family rights that attach to those living in occupied territory could rely 
on this provision to establish a right to family reunification even where separation is a result of 
post-occupation civil war.29   
 
The law has less to say about provision of housing to forced migrants whose displacement was 
caused by occupation.  This gap appears to result from a mismatch between the 
conceptualization of the treaty as protecting persons in occupied territory from mistreatment at 
the hands of the occupier and its application in situations of transformative occupation in which 
the occupier’s efforts at regime change create political instability.  The Fourth Geneva 
Convention discusses situations in which the occupying power evacuates an area in order to 
protect the population, requiring the occupier to provide proper accommodation to those 
evacuated “to the greatest practicable extent.”30  In all other situations, the Fourth Geneva 
Convention requires that the occupier provide humanitarian relief, including food, medical 
supplies, and clothing, but does not specifically mention housing or shelter.31  Similar to the 

                                                 
25 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 6.  
26 See, e.g., Zouhair Al Hassani, International humanitarian law and its implementation in Iraq, 90 INT’L REV. OF 

THE RED CROSS 51 (Mar. 2008); M. Cherif Bassiouni, Legal Status of US Forces in Iraq from 2003-2008, 11 
CHICAGO J. INT’L L. 1, at 7, 15 (2010); Eyal Benvenisti and Guy Keinan, The Occupation of Iraq:A Reassessment, 86 
INT’L LEGAL STUDIES 263, 268-69  (2010); Knut Dormann and Laurent Colassis, International Humanitarian Law in 
the Iraq Conflict, 47 GER. Y.B. INT’L L. 293 (2004).  See also Tristan Ferraro, Determining the beginning and end of 
an occupation under international humanitarian law, 94 INT’L REV. OF THE RED CROSS 133 (2012). 
27 The US government’s position was that the legal regime governing US forces in Iraq after June 2004 was no 
longer the Geneva Conventions but instead UN Security Council Resolution 1546 and its annexes.  Brian J. Bill, 
Detention Operations in Iraq: A View from the Ground, 86 INT’L LAW STUDIES 411, at 415-17 (2010).  In 
September 2003, the US government confirmed that “Coalition Forces remain committed to the spirit and letter of 
the Geneva Conventions.”  Marc Warren, The “Fog of Law”: The Law of Armed Conflict in Operation Iraqi 
Freedom, 86 INT’L LAW STUDIES 167, at 168 (2010) (quoting Sept. 6, 2003 letter from V Corps and Combined Joint 
Task Force-7 Commander to Mr. Jean-Daniel Tauxe, Head of Delegation, International Committee of the Red 
Cross, Baghdad). 
28 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 26. This provision ceases to take effect a year after the end of military occupation.   
29 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 27; Regulations concerning the Laws and Customs of War on Land (The Hague: 1907 Hague 
Convention, Oct. 18, 1907), at Art. 46. 
30 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 49. 
31 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Arts. 50, 55-59.  Article 59, requiring occupying powers to facilitate humanitarian relief, 
particularly food, medical supplies, and clothing, for the members of the population of the occupied territory who 
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Fourth Hague Convention, it mentions property only by way of prohibiting the occupier from 
destroying property.32   
 
Finally, occupation law does not explicitly prohibit forcible return to areas in which the 
internally displaced fear harm.  Though some treaty provisions might be construed to provide 
such protection, such an interpretation would be novel and contestable.  Common Article 3’s ban 
on violence, cruel treatment and torture in non-international armed conflicts might be read 
broadly to require an occupying power to protect civilians against return to regions in which they 
reasonably fear such treatment.33  The Fourth Geneva Convention notes that parties to the 
conflict should try to “conclude local agreements” to remove the wounded, sick, and infirm as 
well as pregnant women and children from conflict zones.34  This provision is too tentative and 
narrow in scope to form the basis of a right of IDPs not to be forcibly returned to areas in which 
they fear harm; moreover, it applies only in the early stages of occupation.  Other provisions of 
occupation law relating to forced migration are concerned with preventing the occupying power 
from forcibly transferring populations to other countries and regulating internment, rather than 
prohibiting forcible transfer within the country and requiring that the occupying power protect 
IDPs from such forced return.35   
 
Though occupation law recognizes the occupier’s responsibility to ensure public order and the 
safety of civilians within occupied territory, this specialized regime does not provide sufficient 
guidance with respect to the problems faced by forced migrants in situations of occupation.  
International human rights law as lex generalis might fill some of the gaps, but has yet to be 
interpreted to do so.36  For example, the International Covenant on Civil and Political Rights 
requires protection of the family by the state, which might be read to require the occupying 
power to engage in family reunification efforts.37 The Convention Against Torture and Other 
                                                                                                                                                             
are inadequately supplied with such basic needs, applies as long as an occupying power continues to exercise the 
functions of government in occupied territory.  Id. at Art. 6. 
32 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 53; Convention (IV) respecting the Laws and Customs of War on Land and its annex: 
Regulations concerning the Laws and Customs of War on Land (The Hague: 1907 Hague Convention, Oct. 18, 
1907), at Art. 46. 
33 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 3.  This might be read in combination with Article 1, which requires that High Contracting 
Parties “respect and ensure respect for the present Convention in all circumstances.” 
34 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Art. 17. 
35 Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva: 1949 Geneva Convention, 
Aug. 12, 1949), at Arts. 49, 78. 
36 On the question of the applicability of international human rights law in situations of occupation, see Martti 
Koskenniemi, Occupation and Sovereignty – Still a Useful Distinction?,  in Ola Engdahl and Pal Wrange, eds., LAW 

AT WAR: THE LAW AS IT WAS AND THE LAW AS IT SHOULD BE 163, 168 (2008); Adam Roberts, Transformative 
Military Occupation: Applying the Laws of War and Human Rights, 100 AM. J. INT’L L. 580, 594-95 (2006); Adam 
Roberts, The applicability of human rights law during military occupations, 13 REV. OF INT’L STUDIES 39 (1987); 
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004 
ICJ REP. 136, para. 111 (July 9) (noting applicability of International Covenant on Civil and Political Rights in 
situations of occupation).  But see Adam Roberts, Transformative Military Occupation: Applying the Laws of War 
and Human Rights, 100 AM. J. INT’L L. 580, 597 (2006) (criticizing the reasoning of the Wall decision). 
37 International Covenant on Civil and Political Rights, 999 U.N.T.S. 171, at Art. 23(1) (1976).  This is one of the 
derogable provisions of the ICCPR, so it is possible that an occupier might claim a derogation based on a public 
emergency.  ICCPR, Art. 4. 
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Cruel, Inhuman or Degrading Treatment or Punishment requires states to prevent acts of torture 
or cruel, inhuman or degrading treatment or punishment in any territory under their 
jurisdiction.38  This provision could prevent an occupying power from returning an IDP to an 
area in which she fears such mistreatment, but protects only those who are harmed with the 
consent or acquiescence of the state.  The right of IDPs to housing is on even shakier ground, 
protected only by the International Covenant on Economic, Social, and Cultural Rights 
(ICESCR), which guarantees only “progressive” realization of rights therein.39  In the case of 
Iraqis under U.S. occupation, the right to housing is non-existent, as the United States is not a 
party to the ICESCR.  While both occupation law and international human rights law establish 
the occupier’s responsibility to protect forced migrants in situations of occupation, neither 
addresses adequately the particular problems faced by these migrants. 

International Refugee Law: Addressing the Situation of Forced Migrants 

International refugee law is the mirror image of occupation law.  While refugee law and policy 
address in detail the particular problems faced by forced migrants – namely family reunification, 
housing, and non-refoulement – they do not provide a sufficient framework for determining an 
occupying power’s responsibility for the protection of such migrants.  Both the Refugee 
Convention and relevant soft law fail to mention occupation.  Moreover, the refugee law regime 
envisions individuals fleeing a state to seek protection in a third state.  In situations of 
occupation, the question is whether the state occupying the territory from which the refugee fled 
bears responsibility for protection of that refugee.  This procedural posture is unimagined in 
refugee law. 
 
From 2003 to 2008, nearly two million Iraqis sought refuge in Syria and Jordan.40  Neither 
country is a party to the Refugee Convention, and Iraqi refugees within those countries faced 
very serious problems, ranging from exploitation to refoulement.41  Between 2003 and August 
2009, the United States admitted 33,000 Iraqi refugees.42  Though the United States was the 
primary instigator of the invasion that led to the civil war in Iraq and has far greater material 
resources than Syria or Jordan, international refugee law has little to say about the disparity in 
levels of protection.  
 
The United Nations Convention Relating to the Status of Refugees is focused on the criteria for 
establishing refugee status and the treatment of refugees, not on which state bears responsibility 
for protection.  The treaty protects only those who have crossed a border, by definition excluding 

                                                 
38 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1465 U.N.T.S. 
112, at Arts. 2, 16 (1987). 
39 International Covenant on Economic, Social, and Cultural Rights, 993 U.N.T.S. 3, at Arts. 2(1), 11(1) (1976).  
40 Rhoda Margesson, Andorra Bruno, and Jeremy M. Sharp, Iraqi Refugees and Internally Displaced Persons: A 
Deepening Humanitarian Crisis?, CONGRESSIONAL RESEARCH SERVICE REPORT FOR CONGRESS, at 5 (Feb. 13, 
2009).  An estimated 350,000 fled to the Gulf States, Egypt, Iran, Lebanon, and Turkey. Id. 
41 Rhoda Margesson, Andorra Bruno, and Jeremy M. Sharp, Iraqi Refugees and Internally Displaced Persons: A 
Deepening Humanitarian Crisis?, CONGRESSIONAL RESEARCH SERVICE REPORT FOR CONGRESS, at 6-7 (Feb. 13, 
2009); Kelly O’Donnell and Kathleen Newland, The Iraqi Refugee Crisis: The Need for Action, at 11-15 (Migration 
Policy Institute 2008); Patricia Weiss Fagen, Iraqi Refugees: Seeking Stability in Syria and Jordan, INSTITUTE FOR 

THE STUDY OF INTERNATIONAL MIGRATION AND CENTER FOR INTERNATIONAL AND REGIONAL STUDIES, 
GEORGETOWN UNIVERSITY (2007). 
42 Dep’t of State, Bureau of Population, Refuges, and Migration, Refugee Admissions Report as of August 31, 2009.  
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internally displaced persons.43  States parties are bound to the principle of non-refoulement; that 
is, once a refugee has entered their territory, they must not return her to a country where her life 
or freedom would be threatened on account of her race, religion, nationality, political opinion, or 
membership in a particular social group.44  Member states are also required to provide “refugees 
lawfully staying in their territory” with housing on terms equal to or better than those applicable 
to other non-citizens lawfully present.45  Again, the treaty is silent regarding state responsibility 
to provide housing to a refugee in a third state.  Though the treaty does not discuss refugee 
camps, much of the work of its implementing body, the United Nations High Commissioner for 
Refugees, involves the provision of shelter to refugees in camp situations.46  Similarly, though 
the Refugee Convention makes no mention of family reunification, UNHCR policy places heavy 
emphasis on reuniting families separated due to forcible displacement.47 
 
International refugee law offers protection tailored to the problems of those who have crossed 
borders and face individualized persecution, but places no responsibility placed on occupiers.  In 
contrast, occupation law places responsibility on the occupying power but protects only those 
within the occupied territory and does not adequately address the situation of forced migrants.  
These two bodies of lex specialis, narrowly focused on highly specialized fields, have become 
silos of international law.  They speak in great detail to a specific problem, but fail to anticipate 
variations and complexities in presentation.  Though specialization may enable “experimentation 
and exploration,”48 it also risks the creation of rigid categories that stunt conversations across 
fields – conversations that are crucial for the coherent development of international law.49 
 
The relevant lex generalis, international human rights law, also fails to resolve the question at 
hand.  Human rights treaties allocate responsibility to the state with jurisdiction over the relevant 
territory, offering a link stronger than international refugee law but weaker than occupation law.  
Moreover, while nearly all states are parties to the Geneva Conventions, fewer have signed onto 
relevant human rights treaties.50  Human rights law provides protection more relevant than 

                                                 
43 United Nations Convention Relating to the Status of Refugees, 189 U.N.T.S. 150, at Art. 1(A)(2) (1951). 
44 United Nations Convention Relating to the Status of Refugees, 189 U.N.T.S. 150, at Art. 33 (1951). 
45 United Nations Convention Relating to the Status of Refugees, 189 U.N.T.S. 150, at Art. 21 (1951). 
46 United Nations High Commissioner for Refugees, Shelter A Roof Over their Heads, available at 
http://www.unhcr.org/pages/49c3646cf2.html (last visited July 26, 2013). 
47 Office of the United Nations High Commissioner for Refugees, Note on Family Reunification (July 1983). 
48 Jonathan I. Charney, The Impact on the International Legal System of the Growth of International Courts and 
Tribunals, 31 N.Y.U. J. INT'L L. & POL. 697, 700 (1999). See also Gerhard Hafner, Pros and Cons Ensuing from 
Fragmentation of International Law, 25 MICH. J. INT'L L. 849, 859 (2004); Joost Pauwelyn, Bridging Fragmentation 
and Unity: International Law as a Universe of Inter-Connected Islands, 25 MICH. J. INT’L L. 903, 904 (2004). 
49International Law Commission, Fragmentation of International Law: Difficulties Arising from the Diversification 
and Expansion of International Law, U.N. Doc. No. A/CN.4/L.682, at para. 16 (Apr. 13, 2006) (“the emergence of 
new and special types of law, “self-contained regimes” and geographically or functionally limited treaty-systems 
creates problems of coherence in international law.”)  
50 As of July 11, 2013, 195 states are parties to the Geneva Conventions.  International Committee of the Red Cross, 
States Parties to the Following International Humanitarian Law and Other Related Treaties as of 11-Jul-2013.  See 
also Adam Roberts, Transformative Military Occupation: Applying the Laws of War and Human Rights, 100 AM. J. 
INT’L L. 580, 593 (2006). In contrast, 167 states are parties to the International Covenant on Civil and Political 
Rights, 154 states are parties to the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, and 161 states are parties to the International Covenant on Economic, Social and Cultural Rights.  
United Nations Treaty Collections Databases, Chapter IV: Human Rights, available at 
http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en (last visited November 8, 2013). 
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occupation law to the needs of forced migrants, but do not offer the detailed and tailored set of 
rights laid out in international refugee law.  The lex generalis presents a middle ground that is 
not sufficient on either end.51 

Moral Obligations and the Development of Customary International Law 

Neither international refugee law nor international humanitarian law requires the occupying 
power to provide protections tailored to the needs of forced migrants created by occupation.  Yet 
in practice, the United States as occupying power recognized its moral responsibility to protect 
forced migrants in occupation through refugee processing, domestic immigration laws, and fiscal 
appropriations.  Its contributions in these areas evidence the beginnings of a norm around state 
responsibility for forced migrants in situations of occupation. 
 
The United States was slow to recognize its duty to protect Iraqis who were individually targeted 
because of their particular relationship with American forces on the ground.  As late as 2007, 
John Bolton, then-U.S. Ambassador to the United Nations said, “The refugees have nothing to do 
with our overthrow of Saddam.  Our obligation was to give them new institutions and provide 
security.  We have fulfilled that obligation.  I don’t think we have an obligation to compensate 
for the hardships of war.”52  Yet the grave perils facing those Iraqis were repeatedly raised, not 
only by the usual human rights organizations, but also by members of the US military, who had 
worked closely with Iraqis and saw the risks they were facing.53 
 
In February 2007, the U.S. Refugee Admissions Program began large-scale processing of Iraqi 
refugees.  This involved the deployment of nearly fifty officers to the Middle East to determine 
Iraqi refugee claims.  Former employees of the U.S. Mission in Iraq and other Iraqis who worked 
for the U.S. government, contractors, media organizations, or non-governmental organizations 
and their family members were given direct access to resettlement processing whether they were 
inside or outside of Iraq.  As of April 2012, over 165,000 Iraqis had been referred for 
resettlement, of which the U.S. Citizenship and Immigration Services had interviewed over 
100,000; approved nearly 85,000 for resettlement; and brought nearly 60,000 to the United 
States.54 
 
In June 2007, Senator Edward Kennedy introduced a bill that further expanded refugee 
resettlement programs for Iraqis who had worked with U.S. government, media, or non-
governmental organizations in Iraq and their families as well as religious minorities with close 
relatives in the United States.55  Congress stated in the bill’s findings that, “the United States has 
a fundamental obligation to help the vast number of Iraqis displaced in Iraq and throughout the 

                                                 
51International Law Commission, Fragmentation of International Law: Difficulties Arising from the Diversification 
and Expansion of International Law, U.N. Doc. No. A/CN.4/L.682, at para. 60 (Apr. 13, 2006) (noting that special 
rules are generally more on point and more effective at regulating problems than general rules).  
52 Nir Rosen, The Flight From Iraq, N.Y. TIMES MAGAZINE, at 10 (May 13, 2007). 
53 Kirk Johnson, Hounded by Insurgents, Abandoned by Us, N.Y. TIMES (Apr. 18, 2007); The List Project, available 
at  http://www.thelistproject.org. 
54 U.S. Citizenship and Immigration Services, Iraqi Refugee Processing Fact Sheet (Apr. 25, 2012). 
55 S.1651, A Bill to assist certain Iraqis who have worked directly with, or are threatened by their association with, 
the United States, and for other purposes, 110th Cong., 1st Sess. (June 19, 2007). 
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region by the war and the associated chaos, especially those who have supported America’s 
efforts in Iraq.”56  When it became law, the bill also established special immigrant visas that 
provided permanent residence to Iraqis who had worked for or on behalf of the U.S. government 
in Iraq for at least a year beginning in March 2003.57  The bill created 25,000 such visas, which 
were also available to the spouses and minor children of eligible Iraqis.  These visas were in 
addition to the special immigrant visas created in 2006 for Iraqi translators or interpreters who 
had worked directly with US Armed Forces or at the US Embassy in Baghdad.58  Though 
processing has been criticized as excessively slow,59 these bills evidence the occupying power’s 
belief in its moral duty to protect at least certain groups of forced migrants in situations of 
occupation. 
 
The United States also contributed substantial funds to assist Iraqi forced migrants.  From fiscal 
years 2003 through 2008, the US government expended approximately $1.2 billion to assist Iraqi 
internally displaced persons and refugees through the Department of State and the U.S. Agency 
for International Development.60  The U.S. also contributed nearly 60% of UNHCR’s Iraq 
operation appeals from 2003 through 2008.61  When asked to contribute to the Iraq appeals, other 
countries that are frequent donors to UNHCR suggested that the US should bear most of the 
funding costs given its role in the humanitarian crisis.62  Again, the American financial 
contributions to humanitarian assistance and the responses of other countries indicate a belief 
that the occupying power bears particular responsibility for forced migrants in situations of 
occupation. 
 
The opinions of the United States and other UNHCR donor countries regarding state 
responsibility for forced migrants in situations of occupation, even as evidenced through 
substantial financial commitments, may suggest the germination of a new customary 
international law norm.  But these actions are not sufficient, standing alone, to establish a rule of 
customary international law. In order for a practice to reach the level of customary international 
law, numerous states must deem it to be obligatory as a matter of law.  The rule must be 
generally and consistently followed.  Although no precise amount of time is required, the 
accumulation of practice of sufficient density to constitute custom generally takes a fairly long 
period of time.  This is particularly true in the circumstances discussed here; fortunately, the 
incidence of military occupation producing internally displaced persons and refugees is relatively 

                                                 
56 Id. at Sec. 2 ¶ 5. The bill also quoted Under Secretary of State Paula Dobriansky’s May 2007 statement that, “’We 
are committed to honoring our moral debt to those Iraqis who have provided assistance to the United States military 
and embassy.’”  Id. at Sec. 2 ¶ 6. 
57 National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, Sec. 1244. 
58 National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, Sec. 1059. 
59United States Government Accountability Office, Iraqi Refugee Assistance: Improvements Needed in Measuring 
Progress, Assessing Needs, Tracking Funds, and Developing an International Strategic Plan, at 15 (Apr. 2009). 
60United States Government Accountability Office, Iraqi Refugee Assistance: Improvements Needed in Measuring 
Progress, Assessing Needs, Tracking Funds, and Developing an International Strategic Plan, at 26, 55-56 (Apr. 
2009). The beneficiaries of these funds included vulnerable local populations, who are often impossible to 
differentiate from forced migrants.  Id. at 62-63. 
61United States Government Accountability Office, Iraqi Refugee Assistance: Improvements Needed in Measuring 
Progress, Assessing Needs, Tracking Funds, and Developing an International Strategic Plan, at 27, 58  (Apr. 2009). 
(the appeals came to $542 million total; the U.S. contribution was approximately $314 million) 
62United States Government Accountability Office, Iraqi Refugee Assistance: Improvements Needed in Measuring 
Progress, Assessing Needs, Tracking Funds, and Developing an International Strategic Plan, at 27  (Apr. 2009). 
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rare.  In situations such as this one, where state practice is infrequent, customary norms will be 
relatively slow to develop or change, and custom will be unlikely to fill the gaps created by the 
parallel treaty regimes. 63   

Cross-Pollenating the Specialized Regimes 

The lack of clear answers to the question of state responsibility for forced migrants in situations 
of occupation points to a broader problem in international law: that of treaty-based specialized 
regimes that don’t occupy the field.  Given the slow pace of development of customary 
international law in some fields, these silos of international law can create a lack of clarity, or 
incoherence, around questions that are not explicitly answered in the treaty text.  Koskenniemi, 
wearing his International Law Commission hat, would respond that there is always background 
law that can be used to fill in these gaps.64  But Benvenisti and Downs suggest that this problem 
is a more deeply troubling symptom of the ways in which international law reflects global power 
imbalances.  They point out that international law’s highly fragmented order composed of many 
narrow regimes benefits stronger states.  This is in part because this narrow focus combined with 
the heterogeneity of developing nations limits the ability of these weaker states to coordinate and 
build majority voting coalitions.65  One-time multilateral treaties such as the Geneva 
Conventions and the Refugee Convention are nearly impossible to modify, leaving weaker states 
unable to subsequently alter the law to better reflect their interests.  In addition, fragmentation 
creates greater ambiguity in the law, leading to fewer legal restraints on powerful states.66  To 
push their argument a step further, the lack of an executive or judiciary with significant 
independent policy-making authority works to the benefit of more powerful states, who have few 
checks on their ability to control the content of international treaty law.  The case study of state 
responsibility for forced migrants created by occupation in Iraq demonstrates that the theoretical 
merit of Koskienniemi’s suggestion may be outweighed by the practical merit of Benvenisti and 
Downs’ argument. 
 
Koskienniemi is of course correct that there is background law that comes into play and could be 
used to fill the gaps.  The principle of pacta sunt servanda from the Vienna Convention on the 
Law of Treaties could be used to interpret broadly the duties of the occupying power to protect 
forced migrants in situations of occupation occupation.67  The duty to other states not to cause 
transboundary harm, derived from the Corfu Channel case, might be read to require the 
occupying power not to create refugee outflows.68  Given that monetary compensation was 
required to rectify the harm in that case, the United States might be ordered to offer payment of 

                                                 
63 Sir Hersch Lauterpacht, THE FUNCTION OF LAW IN THE INTERNATIONAL COMMUNITY, at 81 (1933). 
64International Law Commission, Fragmentation of International Law: Difficulties Arising from the Diversification 
and Expansion of International Law, U.N. Doc. No. A/CN.4/L.682, at ¶¶ 120-22 (Apr. 13, 2006) (on “the 
omnipresence of ‘general law’”, noting that specialized law does not apply in a vacuum, and that its normative 
environment includes relevant general law as well as principles).  
65 Eyal Benvenisti and George W. Downs, The Empire’s New Clothes: Political Economy and the Fragmentation of 
International Law, 60 STAN. L. REV. 595, 612-13 (2007). 
66 Eyal Benvenisti and George W. Downs, The Empire’s New Clothes: Political Economy and the Fragmentation of 
International Law, 60 STAN. L. REV. 595, 614 (2007). 
67 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, at Art. 26 (1969). 
68 The Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. Albania), 1949 ICJ Rep. 4. 
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expenses for the internally displaced in Iraq and for refugees in bordering states, and even to 
offer resettlement.69 
 
The problem that Benvenisti and Downs point to is the practicality of obtaining such a decision.  
The institutional structure of international law makes obtaining any authoritative statement of US 
responsibility in this fact pattern highly unlikely.  The two most common forms of international 
lawmaking will be unavailing.  The United States will not sign any treaty containing such a rule.  
And, as demonstrated above, the process of creating new custom is sufficiently cumbersome that 
this form of law is unlikely to be helpful.  Other international law mechanisms are also likely to 
be unavailing.   
 
The United Nations Security Council, for example, could have waited to announce the official 
ending of the occupation until U.S. troops withdrew in December 2011, and might have specified 
U.S. obligations for internally displaced persons and refugees.  Given the United States veto, 
however, such a resolution would not get far.  Similarly, the UN High Commissioner for 
Refugees might create soft law that spoke specifically to the responsibility of the occupying 
power for refugees created by occupation.  The United States, however, has historically been the 
largest single donor to the UNHCR, which might consequently be reluctant to establish an 
obligation on the occupying power to protect forced migrants in situations of occupation.70 
 
Even international tribunals are not likely to be much use because it is difficult to obtain 
jurisdiction over a case such as this one.  The International Court of Justice is the only 
international court with jurisdiction over the United States, but cases before it must be brought 
by states.  Syria and Jordan might have filed suit before the ICJ requesting compensation for 
refugee flows into their territory and assistance with resettlement.  Such a case is extremely 
unlikely to proceed for several reasons.  Neither Jordan, Syria, nor the United States has accepted 
the compulsory jurisdiction of the ICJ.71  As a result, the parties would have to conclude a 
special agreement in order for the ICJ to hear the case – an unlikely step for the United States to 
take.  Even if the ICJ had a ready route to jurisdiction over this case, given the levels of financial 
assistance the United States was already providing for refugees in Syria and Jordan, these nations 
might not have been willing to risk losing those funds by bringing a lawsuit.72  Syria, whose 
relations with the United States were strained for many decades, would have been the more 

                                                 
69 See, e.g., Jeremy M. Sharp, Syria: Background and U.S. Relations, CONGRESSIONAL RESEARCH SERVICE REPORT 

FOR CONGRESS, at 24 (May 1, 2008) (noting that the Syrian government estimated the cost of providing public 
benefits to Iraqi refugees at several billion dollars per year). 
70 In 2008, the United States donated over $510 million dollars to the UNHCR, an amount that was nearly four times 
larger than the second-largest donor, the European Commission.  UNHCR, Donor Profiles: 2008. 
71 International Court of Justice, Declarations Recognizing the Jurisdiction of the Court as Compulsory, available at 
http://www.icj-cij.org/jurisdiction/?p1=5&p2=1&p3=3 (last visited Nov. 8, 2013). 
72 Jordan, which received $660 million in foreign assistance from the United States in 2008, would have been 
particularly unlikely to sue the U.S. government before the ICJ.  Jeremy M. Sharp, Jordan: Background and U.S. 
Relations, CONGRESSIONAL RESEARCH SERVICE REPORT FOR CONGRESS, at 1 (April 1, 2013).  Given Syria’s 
strained relations with the United States at the time, however, it may have been willing to bring a lawsuit before the 
ICJ.   
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likely candidate to bring a case before the ICJ.73  Even if it had done so successfully, past 
practice tells us that the U.S. might simply ignore the decision.74 
 
A rule of international law establishing the occupying power’s responsibility for forced migrants 
in situations of occupation would be an opportunity to foreground the voices of refugees and the 
less powerful states required to host them, as well as the internally displaced whose state has 
been occupied.  But the siloed nature of relevant legal regimes and the static character of 
customary international law in such cases limit the ability of weaker states to contribute to the 
development of international law.  Looked at a different way, silos and stagnancy help more 
powerful states bend international law to fit their interests.  Concern about the development of 
international law is typically framed around problems of fragmentation and conflict, but narrow 
treaty regimes and static customary international law contribute to incoherence in international 
law in equally troubling ways. 

                                                 
73 Jeremy M. Sharp, Syria: Background and U.S. Relations, CONGRESSIONAL RESEARCH SERVICE REPORT FOR 

CONGRESS, at 25 (May 1, 2008) and USAID, Syria – Complex Emergency Fact Sheet #20, FY 2013 (July 18, 2013) 
(the Syrian government did not receive foreign assistance from the U.S. government between 1981 and 2012). 
74 Medellin v. Texas, 552 U.S. 491 (2008). 
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