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In our globalized world, international law increasingly facilitates freer movement
of goods, services, capital, and knowledge across borders. The same cannot be said of
people, for many of whom freedom of movement is still a distant goal.' This Article
asks what role international human rights law plays in enabling free movement of
people, focusing on the situation of undocumented migrants. It explores three aspects
of freedom of movement: The ability to move freely across borders, the ability to
move freely within a country that is not one's own, and the ability to remain in such a
country.

The first and last rights are found nowhere in international human rights law
when it comes to undocumented migrants.2 The right to enter can be found only in the

* I. Herman Stem Professor of Law and Co-Director, Institute for International Law and Public
Policy, Temple University, Beasley School of Law. Many thanks to Andrea Saylor for terrific research
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1. See Vincent Chetail, The Transnational Movement of Persons Under General International Law -
Mapping the Customary Law Foundations of International Migration Law, in RESEARCH HANDBOOK ON
INTERNATIONAL LAW AND MIGRATION 1, 1 (Vincent Chetail & C6line Bauloz eds., 2014) (asserting that
international law has a nebulous role in the field of migration).

2. Jaya Ramji-Nogalcs, Undocumented Migrants and the Failures of Universal Individualism, 47
VAND. J. TRANSNAT'L L. 699,725-26 (2014).
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aspirational and non-binding Universal Declaration of Human Rights (UDHR), which
provides a right to asylum.' Both this right and the right to remain, conferred by the
United Nations Convention Relating to the Status of Refugees (the Refugee
Convention) and the United Nations Convention Against Torture (CAT), require
recipients to meet a set of protection criteria in order to be eligible for asylum.' Most
undocumented migrants are unable to fulfill these requirements. They are also
excluded from the right to move freely within the host country. The freedom of
movement provision of international human rights law, Article 12(1) of the
International Covenant on Civil and Political Rights (ICCPR), applies only to
individuals lawfully within a State territory-not to the undocumented.

This examination of treaty language and treaty-body-created soft law
interpreting that language highlights the shortcomings of international human rights
law with respect to undocumented migrants. Though human rights law claims to
represent universal values and apply to all individuals by virtue of their humanity,
undocumented migrants are left out on both counts.' This examination of the right to
freedom of movement exemplifies the ways in which the story that international
human rights law tells about itself is deeply flawed.

I. INTERNATIONAL LAW AND FREEDOM OF MOVEMENT

The contemporary era is characterized by global movement of people -massive

flows of migrants heading from economically impoverished and politically troubled
States to more stable and wealthier destinations.' The direction of these mass
movements is often from the Global South to the Global North, but South-South
movements are increasingly frequent.! These migrant movements are the subject of
regular media headlines, including Central American migrants amassing at the
southern border of the United States, Syrian migrants undertaking risky boat journeys
across the Mediterranean, and Rohingya migrants fleeing Myanmar in an attempt to
reach Australia by sea."o

3. See G.A. Res. 217 (III) A, Universal Declaration of Human Rights, art. 14 (Dec. 10, 1948)
[hereinafter Universal Declaration of Human Rights] (providing that everyone may seek asylum from
persecution).

4. Convention Relating to the Status of Refugees art. I(A)(2), July 28, 1951, 189 U.N.T.S. 137 (entered
into force April 22, 1954) [hereinafter Refugee Convention]; Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment art. 3, Dec. 10, 1984, 1465 U.N.T.S. 85 (entered into force
June 26, 1987) [hereinafter Convention Against Torture].

5. International Covenant on Civil and Political Rights art. 12(1), adopted Dec. 16,1966, S. ExECDOC.
No. E, 95-2, 999 U.N.T.S. 171 (entered into force Mar. 23, 1976) [hereinafter ICCPR].

6. Universal Declaration of Human Rights, supra note 3, at pmbl. (referring to the "equal and

inalienable rights all members of the human family" and promoting "a common understanding of' and
"universal respect for" "human rights and fundamental freedoms").

7. See Ramji-Nogales, supra note 2, at 702 (stating that human rights law actually affords
undocumented migrants very little protection).

8. See Stefanie Grant, Migrants' Human Rights: From the Margins to the Mainstream, MIGRATION
POL'Y INST. (Mar. 1, 2005), http://www.migrationpolicy.org/article/migrants-human-rights-margins-
mainstream/ (identifying the "push factors" that "trigger migration," including low quality of life and "civil
conflict").

9. Dilip Ratha & William Shaw, South-South Migration and Remittances, MIGRATION POL'Y INST.
(Sept. 4, 2007), http://www.migrationpolicy.org/article/south-south-migration-and-remittances.

10. See, e.g., Frances Robles, Fleeing Gangs, Children Head to U.S. Border, N.Y. TIMEs (July 9, 2014),
http://www.nytimes.com/2014/07/10/worldamericas/fleeing-gangs-children-head-to-us-border.html
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But where is the law in these scenarios? International law has little to say about
the movement of people across borders. If the central function of international law is
cooperation, or even simply coordination, among States," international migration is a
phenomenon in search of a legal regime.12  It is movement without freedom of
movement; in the absence of a governing international legal framework, the vast
majority of migrants, upon leaving their home States, are situated outside of the law.
This liminal status entails substantial vulnerabilities and fertile grounds for
exploitation."

The free movement of people across borders might have been incorporated into
any one of a number of international legal regimes. International labor law, for
example, might have coordinated the movement of migrants who cross borders to find
work. The international labor regime might have helped to match willing employees
with employers and could have regulated the passage of labor migrants to ensure their
safety and minimize exploitations. Efforts to expand international labor law to cover
labor migration have failed.14 Similarly, international trade law, which aims to reduce
barriers to movement of goods and capital, has made little headway in minimizing
barriers to movement of people." This Article focuses on a third international legal
regime-human rights law-perhaps the most likely candidate for enabling freedom
of movement. However, international human rights law protects the right to freedom
of movement for only a very small subset of migrants.

II. DEFINING FREEDOM OF MOVEMENT FOR THE

UNDOCUMENTED

Freedom of movement, when it comes to human beings, encompasses at least
three different components: Departure from one's country of origin, entry into a host

(revealing that Central American children are fleeing to the United States as a result of gang violence);
Somini Sengupta, Record Number of Refugees Crossing to Europe, U.N. Says, N.Y. TIMEs (July 1, 2015),
http://www.nytimes.com/2015/07/01/world/europe/record-number-of-migrants-crossing-to-europe-un-
says.html (explaining the large number of refugees crossing the Mediterranean Sea to escape war and
persecution); Chris Buckley & Austin Ramzy, Migrants Flooding into Malaysia and Indonesia Trade One
Nightmare for Another, N.Y. TIMES (May 25, 2015), http://www.nytimes.com/2015/05/26/world/asial
migrants-flooding-into-malaysia-trade-one-nightmare-for-another.html (detailing the migration of
Rohingya refugees and other ethnic groups from Asian countries due to religious persecution).

11. See Harold Hongju Koh, Why Do Nations Obey International Law?, 106 YALE L.J. 2599,2614 (1997)
(conceptualizing the complex international law framework that emerged after World War II as "a creative
medium for organizing the activities and relations of numerous transnational players").

12. See Chetail, supra note 1, at 1-2 (comparing the international legal framework governing migration,
composed of rules and principles belonging to various branches of international law, to an unassembled
jigsaw puzzle with an uncertain number of pieces and a still emerging grand design).

13. See INT'L LABOUR ORG., FAIR MIGRATION: SETTING AN ILO AGENDA 12 (2014) ("It is clear that
migration which takes place outside regular channels leaves the workers concerned vulnerable to abuse and
exploitation, often of the most extreme type.").

14. See Virginia A. Leary, Labor Migration, in MIGRATION AND INTERNATIONAL LEGAL NORMS 227,
231 (T. Alexander Aleinikoff & Vincent Chetail eds., 2003) ("The international effort to develop norms on
labor migration through legally binding conditions has had limited success.").

15. See Steve Charnovitz, Trade Law Norms on International Migration, in MIGRATION AND
INTERNATIONAL LEGAL NORMS 241, 242-43 (T. Alexander Aleinikoff & Vincent Chetail eds., 2003)
(expressing doubt about the exact parameters of the WTO General Agreement on Trade in Services with
respect to migration but noting that there appear to be enormous coverage exclusions).
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country, and sojourn in that host country.16 Setting to one side the first feature, this
Article focuses on the second two, further dividing them into constitutive parts. Free
movement into a host country depends on both permission to cross a border to enter
the territory of that country and a safe route of passage from one's country of origin
to that territorial border. Free movement during the sojourn in the host country
includes both the ability to move freely within the country and the ability to remain in
that country. This Article focuses on those four aspects of freedom of movement.

Once freedom of movement has been unbundled into its constituent parts, we
can see that international law accords some of these components to a subset of
migrants who meet certain criteria." Yet the vast majority of people who move
between countries, undocumented migrants, have no international legal claim to any
of these features of freedom of movement. Even international human rights law,
which presents itself as applicable to all persons by simple virtue of their humanity and
representing shared human values,18 does not offer these rights to the undocumented.1 9

Before exploring what current human rights law says about each of these component
rights with respect to undocumented migrants, that term requires a definition.

For purposes of this Article, undocumented migrants are defined as those without
any lawful immigration status or any special claim to protection against deportation,
such as asylum or protection under the CAT.2 o In other words, the following analysis
focuses on those who are not able to avail themselves of any lawful migration status
under the domestic laws of their host country. This definition of undocumented
migrants hinges on awareness of legal status, labeling as undocumented those who may
have a valid claim to lawful status but are unaware of that claim and therefore unable
to raise it in a legal forum. It does not classify as undocumented those migrants whose
lawful status is lost because of criminal convictions.21 The loss of lawful status is
distinct from the absence of lawful status; this Article focuses on the latter situation.
This definition is of course complicated by the reality that migration status is fluid, and
the same migrant may hold different statuses at different times based on a variety of
factors.

16. Chetail, supra note 1, at 9.
17. See generally Refugee Convention, supra note 4; Convention Against Torture, supra note 4.
18. See Ramji-Nogales, supra note 2, at 702-03.
19. Id. at 699.
20. Other scholars have defined undocumented migrants as individuals who entered without

authorization onto State territory or who stayed beyond their authorized period of residence. E.g., Elspeth
Guild, Who Is an Irregular Migrant?, in IRREGULAR MIGRATION AND HUMAN RIGHTS: THEORETICAL,
EUROPEAN AND INTERNATIONAL PERsPECTIVES 3 (Barbara Bogusz et al. eds., 2004). Because this Article
analyzes rights under international law, the narrower definition is more appropriate as it excludes those with
claims to asylum or protection under the CAT. These migrants are eligible for protection against
deportation under the domestic laws of host countries who have ratified the Refugee Convention and the
Convention Against Torture, and so are in a materially different situation from those without any claim to
lawful status. Id. at 17. .

21. See, e.g., Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 56 AM.
U. L. REv. 367, 368-69 (2006) (describing the criminalization of immigration law); Daniel Kanstroom, Post-
fleportation Human Rights Law: Aspiration, Oxymoron, or Necessity?, 3 STAN. J. C.R. & C.L. 195, 204
(2007) (explaining the modern trend of crime-based deportation).
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III. FREEDOM OF MOVEMENT: THE HUMAN RIGHTS DOCTRINE

This Part explores what international human rights law has to say about the right
to freedom of movement when it comes to undocumented migrants. Specifically, it
examines binding treaty law and persuasive soft law created by treaty interpretive
bodies pertaining to the right to enter, the right to safe passage, the right to move
freely, and the right to remain in a host country.2 2

A. The Right to Enter

For undocumented migrants, international human rights law does not offer a
right to enter. The treaty law and the soft law locate the authority to control borders
squarely within the powers of the sovereign State.3 The UDHR steps the closest to a
right to enter, offering the "right to seek and to enjoy in other countries asylum from
persecution."2 4 This right, of course, is applicable only to asylum seekers, excluding
undocumented migrants who do not meet the definitional criteria. Moreover, the
UDHR is aspirational and non-binding.

The Refugee Convention, drafted three years after the ICCPR, approached the
right to enter, even for asylum seekers, quite differently.27 That treaty, binding on the
148 States who have signed it or its related protocol,n provides lex specialis relating to
asylum seekers. It offers protection against return (non-refoulement) to those who
have already entered the territory of a State Party, but does not provide a right to enter
a State in order to seek asylum.7 Indeed, the drafters of the Refugee Convention

22. Statute of the International Court of Justice art. 38(1), June 26, 1945, 33 U.N.T.S. 993 (listing as
sources of international law: "a. international conventions, whether general or particular, establishing rules
expressly recognized by the contesting states; b. international custom, as evidence of a general practice
accepted as law; c. the general principles of law recognized by civilized nations; d. subject to the provisions
of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law"). A determination of the custom and
general principles of human rights law applicable to undocumented migrants is beyond the scope of this
Article, which focuses on the first and last types of sources. For a description of human rights treaty
interpretive bodies, see Tara J. Melish, From Paradox to Subsidiarity: The United States and Human Rights
Treaty Bodies, 34 YALE J. INT'L L. 389,404-05 (2009).

23. Human Rights Comm., General Comment No. 15: The Position of Aliens Under the Covenant,
para. 5, U.N. Doc. HRI/GEN/1/Rev.9 (Apr. 11, 1986) [hereinafter General Comment No. 15].

24. Universal Declaration of Human Rights, supra note 3, art. 14.
25. The Refugee Convention defines refugees as having a "well-founded fear of persecution for reasons

of race, religion, nationality, membership of a particular social group or political opinion." Refugee
Convention, supra note 4, art. 1(A)(2). Those who face violence or threats on other grounds are not eligible
for asylum.

26. James Hathaway, THE RIGHTS OF REFUGEES UNDER INTERNATIONAL LAW 45-46 (2005).

27. See generally Refugee Convention, supra note 4.
28. States Parties to the 1951 Convention Relating to the Status of Refugees and the 1967 Protocol,

UNHCR, http://www.unhcr.org/3b73b0d63.html (last visited Apr. 21, 2016); United Nations Protocol
Relating to the Status of Refugees, opened for signature Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267
(entered into force Oct. 4, 1967;). The Protocol incorporates Articles 2 through 34 of the Convention.
Protocol Relating to the Status of Refugees, supra art. 1(1) ("The States Parties to the present Protocol
undertake to apply articles 2 through 34 inclusive of the Convention to refugees as hereinafter defined.").

29. Guy S. GOODWIN-GTLL & JANE MCADAM, THE REFUGEE IN INTERNATIONAL LAW 232-33, (3d
ed. 2007).

2016] 177



TEXAS INTERNATIONAL LAW JOURNAL

specifically ensured that the treaty did not offer a means of entry into a State.0 Even
for migrants eligible for special protection, binding treaty law does not provide the
right to enter. For undocumented migrants, this right is non-existent in international
human rights treaties.

There is some contestation in international soft law and regional law regarding
the right to enter for asylum seekers. The UNHCR Executive Committee, which
creates soft law interpreting the Refugee Convention," has interpreted the principle
of non-refoulement to include non-rejection at the frontier.3 2 In the Executive
Committee's view, State Parties must "admit refugees into [their] territories...,
which includes no rejection at frontiers without fair and effective procedures for
determining status and protection needs."33 This interpretation of the Refugee
Convention provides a limited right to entry with no corollary right to safe passage.
Only those able to access the territorial border are allowed to enter,4 and then only
for the purpose of having their asylum claims determined. Undocumented migrants
who do not fit into the refugee definition may be allowed to enter for this limited
purpose but will not be allowed to remain. Regional bodies have interpreted their
human rights treaties to forbid collective expulsion of asylum seekers on the high seas,
which may afford a right to temporary entry in some cases. The American Declaration
of the Rights and Duties of Man, binding on all members of the Organization of
American States, provides the right "to seek and receive asylum in foreign territory,
in accordance with the laws of each country and with international agreements."" The
second clause makes clear that this provision does not establish a blanket right to entry.
The Inter-American Commission on Human Rights has interpreted this language to

30. UN HIGH COMM'R FOR REFUGEES [UNHCR], THE REFUGEE CONVENTION, 1951: THE

TRAVAUX PREPARATOIRES ANALYSED WITH A COMMENTARY BY DR. PAUL WEIS 234 (1990) (quoting the

Swiss representative as saying, "Article 28 covered only refugees residing lawfully in a country and not those
who applied for admission or entered the country without authorization," referencing what is now Article
33, the non-refoulement provision).

31. Composed of representatives of ninety-eight Member States, the Executive Committee
"determine[s] the general policies under which the High Commissioner shall plan, develop, and administer"
its programs. Economic and Social Council Res. E/RES/672 (XXV), para. 2(a) (April 30, 1958); see also
G.A. Res. 1166 (XII), International Assistance to Refugees Within the Mandate of the United Nations High
Commissioner for Refugees, para. 5(b) (Nov. 26, 1957) ("To advise the High Commissioner, at his request,
in the exercise of his functions . . . .").

32. UNHCR Exec. Comm., Conclusions Adopted by the Executive Committee on International
Protection of Refugees, No. 81, General, para. (h), U.N.Doc. A/52/12/Add.1 (1997); UNHCR Exec. Comm.,
Conclusions Adopted by the Executive Committee on International Protection of Refugees, No. 22,
Protection of Asylum-Seekers in Situations of Large-Scale Influx, para. II(A)(2), U.N.Doc. A/52/12/Add.1
(1981).

33. UNHCR Exec. Comm., Conclusions Adopted by the Executive Committee on International
Protection of Refugees, No. 82, Safeguarding Asylum, para. (d)(iii), U.N.Doc. A/52/12/Add.1 (1997);
UNHCR Exec. Comm., Conclusions Adopted by the Executive Committee on International Protection of
Refugees, No. 85, Conclusion on International Protection, para. (q), U.N.Doc. A/52/12/Add.1 (1998);
UNHCR Exec. Comm., Conclusions Adopted by the Executive Committee on International Protection of
Refugees, No. 99, General, para. (i), U.N. Doc A/59/12/Add.1 (2004).

34. For a thoughtful critical analysis of this approach to protection, see Moria Paz, Between the
Kingdom and the Desert Sun: Human Rights, Immigration, and Border Walls, 34 BERKELEY J. INT'L L.
(forthcoming Winter 2016).

35. O.A.S., Res. XXX, adopted by the Ninth International Conference of American States, Bogota,
Colombia, Mar. 30-May 2, 1948, OEA/Ser.LIV/II.23/doc. 2 rev. 6 (English 1979), art. XXVII; see also
American Convention on Human Rights, art. 22, para. 7, Nov. 22, 1969, 1144 U.N.T.S. 123 (entered into
force July 18, 1978) ("Every person has the right to seek and be granted asylum in a foreign territory, in
accordance with the legislation of the state and international conventions . . . .").
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mean that State Parties may not interdict and repatriate migrants on the high seas
without a hearing to determine whether or not they are refugees." In this case, the
U.S. government processed the claims of Haitian asylum seekers on its military base
in Guantanamo, circumventing a right to entry.37

European regional human rights law has also extended a right to non-refoulernent
beyond national borders, offering a similar variation on a right to entry for the purpose
of processing asylum claims. Though the European Convention on Human Rights
does not include a right to seek asylum," the European Court of Human Rights has
interpreted Protocol 4 to forbid collective expulsion outside national territory.39 In the
Hirsi v. Italy decision, the couit held that where a State exercises jurisdiction outside
of national territory (in this case, on an Italian ship), it is required to take into account
individual migrants' circumstances (i.e., process their claims to protection) before
returning them.n In Sharifi v. Italy and Greece, the court determined that Protocol 4
required Italy to allow undocumented migrants to enter the. national territory for a
determination of their asylum claims.1 In other words, Italy could not reject asylum
seekers at its border without an individualized analysis of their situations.

These regional bodies have extended the right to entry but only for a very limited
purpose: Individualized examination of applications for protection. Those who meet
the refugee definition or the requirements of the Convention Against Torture will be
able to remain as a result of that entry. Migrants fleeing generalized violence, severe
povei ty, o simply to give their family a better life do not benefit from this limited Iight
to entry available under international and regional human rights law.

In certain situations, family members of migrants lawfully in the territory of a
host State may benefit from a right to entry under soft international human rights law
and regional human rights treaties. The UNHCR Executive Committee has

36. Haitian Centre for Human Rights et al. v. United States, Case 10.675, Inter-Am. Comm'n H.R.,
Report No. 51/96, OEA/Ser. L/V/II.95 Doc. 7 rev., para. 163 (1997). The Inter-American Commission on
Human Rights is composed of seven members nominated by Member States and elected individually by the
Council of the Organization of American States to serve a four-year term. Introduction, ORGANIZATION
OF AMERICAN STATES, http://www.asn.orglen/inchr/mandadt[3asies/introduction-basic documents pdf
(last visited Apr. 22,2016). The Commission investigates individual human rights petitions, analyzes human
rights in Member States, and makes site visits to Member States. Id. The Inter-American Court of Human
Rights is composed of seven judges elected for a six-year term. Id. Only the Commission and States Parties
to the Ameri'an Convention on. the Pights and Duties of Man are authorized to submit cases to the Court.

Id.

37. Haitian Centre for Human Rights et al., Report No. 51/96, OEA/Ser. L/VII.95 Doc. 7 rev, para. 20.
As a matter of domestic law, the United States Supreme Court declined to extend the right to non-
refoulement to asylum seekers on the high seas. Sale v. Haitian Ctrs. Council, 509 U.S. 155, 183 (1993).

38. Convention for the Protection of Human Rights and Fundamental Freedoms, art. 3, Nov. 4, 1950,
213 U.N.T.S. 221.

39. See Jamaa v. Italy, 2012-II Eur. Ct. H.R. 97, para. 178 (concluding that to permit collective expulsion

outside of States' national jurisdiction would violate the principle of Article 4 of Protocol No. 4).

40. See id. para. 195 ("[E]ach person should be interviewed by the national authorities to obtain an
individual decision on his or her application."); see also African Charter on Human and Peoples' Rights, art.
12 3, lIne 27, 1981, 1520 U lN.T.S. 217 (providing a similarly worded right "to seek and obtain asylum in
other countries in accordance with laws of those countries and international conventions"). The African
Commission on Human and Peoples' Rights has not yet interpreted this provision with respect to a right to
entry.

41. Sharifi v. Italy & Greece, App. No. 16643/09, Eur. Ct. H.R., paras. 240-43, (2015).

42. Id. paras. 216, 226.
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recommended that host countries admit family members of those who have been
granted asylum in order to further principles of family unity.43 Beyond the refugee
context, the European Court of Human Rights has interpreted the family life provision
of the European Convention on Human Rights to include a limited right to entry." In
Tuquabo Tekle v. Netherlands, the court made clear that Article 8 does not "impose
oi a State a general obligalion . . lo aitihorise family reunion in its territory."" In this
case, however, the court found an insurmountable objective obstacle preventing the
migrant from developing family life in a different location." As a result, the
Netherlands' refusal to allow the applicant's daughter to enter the country constituted
a violation of Article 8.4 For foreign workers lawfully present, the European Social
Charter requires Member States to facilitate the entry of the workers' spouses and
unmarried dependent minor children." Again, this right to entry is dependent upon
the lawful status of the migrant in the home State; undocumented migrants can
eslablish no such ight t rrity for their family niembers."

B. The Right to Safe Passage

While human rights treaty bodies have spilled much ink on the right to entry,
there is simply no discussion of the question of safe passage from the home country to
the host country. Given the treacherous risks faced by migrants in transit,0 this is a
serious oversight for a legal framework that depicts itself as responsible for protecting
vulnerable populations. The current system of minimal entry rights and no safe
passage rights leaves migrants susceptible to exploitation and human rights abuses in

*51transit countries.

International human rights law, be it territorial or extraterritorial, requires States
to respect certain fundamental rights with respect to all individuals under their

43. UNHCR Exec. Comm., Conclusions Adopted by the Executive Committee on International
Protection of Refugees, No. 15, Refugees Without an Asylum Country, para. (e), U.N. Doc. No.
12A(A/10012/Add.1) (1979); UNHCR Exec. Comm., Conclusions Adopted by the Executive Committee
on International Protection of Refugees, No 24, Family Reunification, para (5), I.N.Doc. A/52/12/Add.1
(1981); UNHCR Exec. Comm., Conclusions Adopted by the Executive Committee on International
Piotection of Refugees, No. 85, Conclusion on Interntional Proection, para (w), T.N.DoL. A/52/12/Add.1
(1998).

11. See generally Tuquabo Telde v. Netherlands, App. No. 60665/00, Eur. Ct HR, (2005),
45. Id. para. 43.
46. Id. paras. 45-52. The insurmountable objective obstacle in the Tuquabo-Tekle case was her two

clijldlen who had Alway'.. !ived in the Netherlands. 1-f R'nanor t ehe Nede'blnds, App N. 417R6/0,1, at
pp 7-8 (Eur. Ct. HR. Apr. 5, 2005) (finding no such insurmountable objective obstacle).

47. Id. para. 52. See also Sen v. Netherlands, App. No. 31465/96,36 Eur. Ct. H.R. 7, paras. 41-42 (2001)
(finding a violation of Article 8 in the Netherlands' refusal to allow a Turkish couple an entry permit to a
daughter in Turkey, where the couple's other children had been born and raised in the Nothorlands).

48. Council of Europe, European Social Charter, art. 19.6 and Appendix, Part II, May 3, 1996, E.T.S
No. 163.

49. See infra Part III.B.
50. See, e.g., Univ. of Amsterdam, Deaths at the Borders of Southern Europe, HUM. COSTS BORDER

CONTROL, http://www.borderdeaths.org/ (last visited Apr. 22, 2016) (illustrating the number of deaths of
people trying to reach Europe between 1990 and 2013).

51. See, e.g., Sarah Stillman, Where Are the Children?, NEW YORKER (Apr. 27, 2015),
http://www.newyorker~com/magazine/2015/04/27/where are the children ("In 2007, a spokesman for
Immigration and Customs Enforcement noted an uptick in immigrant kidnappings in Arizona 'related to
th fact that it's tougher to get across the buidii' which 'makcs peuple vulncrablc to exploitAtion."').

180 [VOL. 51:2



FREEDOM OF MOVEMENT AND UNDOCUMENTED MIGRANTS

jurisdiction, be it territorial or extraterritorial.5 2 It is not clear whether this
requirement extends to undocumented migrants in the entry process." The ICCPR,
for example, prohibits States from arbitrarily depriving any human being of life and
from subjecting any human being to torture or cruel, inhuman, or degrading treatment
or punishment.u The UN Human Rights Committee, the treaty body responsible for
interpreting the ICCPR, has explained that these rights apply to migrants who have
been allowed to enter State territory, leaving open the question of their applicability
during the entry process." The European Court of Human Rights has extended the
prohibition of arbitrary deprivation of life under the European Convention on Human
Rights to individuals in transit zones between States, but not explicitly to
undocumented migrants.56 Moreover, both of these human rights treaty bodies have
held that procedural due process rights do not apply to undocumented migrants in
immigration proceedings."

Beyond the entry process, migrants routinely suffer both arbitrary deprivation of
life and torture or cruel, inhuman, or degrading treatment when transiting from their
home country to their intended destination country." In some cases, transit countries
may be responsible for preventing these human rights violations, but other deaths are
caused by the harsh conditions of passage." International human rights law does not
allocate State responsibility for the lives of migrants who die crossing treacherous seas
in rickety boats or hiking through miles of inhospitable desert. It has so far said little
about the brutal abuse of migrants in transit, let alone commonplace exploitation. In
other words, a right to safe passage is not even conceptualized in international human
rights law.

Yet, for freedom of movement to be realized for migrants, their safety must be
guaranteed during the passage from home country to host country. This is true both
of migrants in need of protection and those seeking to fill labor needs. For the former,

52. ICCPR, supra note 5, art. 2; see also, e.g., General Comment No. 15, supra note 23, para.1 ("In
general, the rights set forth in the Covenant apply to everyone ... irrespective of his or her
nationality . . . .").

53. Cf INT'L COMM'N OF JURISTS, MIGRATION AND INTERNATIONAL HUMAN RIGHTS LAW: A
PRACTITIONER'S GUIDE 53 (2014) [hereinafter ICJ] (arguing that these rights do apply in the entry process).

54. ICCPR, supra note 5, arts. 6-7; General Comment No. 15, supra note 23, para. 7.
55. General Comment No. 15, supra note 23, para. 6 ("[O]nce aliens are allowed to enter the territory

of a State party they are entitled to the rights set out in the Covenant.").
56. Solomou v. Turkey, App. No. 36832/97, Eur. Ct. H.R., paras. 69-78 (2008).
57. See Maaouia v. France, App. No. 39652/98, Eur. Ct. H.R. paras. 35-40 (2000) (holding that an

immigration proceeding does not entail any determination of civil rights or obligations). The UN Human
Rights Committee has stated that the procedural due process rights in Article 13 should be interpreted in
light of Article 14's guarantees of impartiality, fairness, and equality of arms. See, e.g., Ahani v. Canada,
Communication No. 1051/2002, U.N. Doc. CCPRIC/80/D/1051/2002, para. 10.9 (2004) (stating that the
general provisions of Article 14 do not directly apply, while the due process provisions do apply); Everett v.
Spain, Communication No. 961/2000, U.N. Doc. CCPR/C/81/D/961/2000, para. 6.4 (2004). As a result,
procedural due process rights are imported into immigration proceedings only where the applicant is
lawfully present. See Protocol No. 7 to the 1950 European Convention for the Protection of Human Rights
and Fundamental Freedoms, E.T.S. 117 (1988) (granting due process rights only to lawful residents); Nolan
v. Russia, App. No. 2512/04, Eur. Ct. H.R., paras. 48-50 (2009). See generally Ramji-Nogales, supra note 2
(discussing the procedural due process rights of undocumented migrants).

58. See generally INT'L ORG. FOR MIGRATION, FATAL JOURNEYS: TRACKING LIVES LOST DURING
MIGRATION (2014); THE INVISIBLES (Amnesty International 2011), https://www.youtube.com/user/
invisiblesfilms.

59. See generally INT'L ORG. FOR MIGRATION, supra note 58.
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the allocation of rights upon entry into a territory creates a problematic hierarchy in
which the most able-bodied are the most likely to find protection." This is a
paradoxical state of affairs for a body of law aiming to protect the vulnerable." For
the latter, the prospect of real labor needs inspires movement, but safe passage
becomes nearly impossible when that employment does not provide lawful means of
entry. Safe passage, in other words, is a corollary to the right to entry, but must be
conceived separately.

C. The Right to Move Freely Within the Host State

Under international human rights law, the rights to liberty of movement and
freedom to choose residence apply only to those lawfully within the territory of a
State.62 In other words, undocumented migrants may be subject to restrictions on their
freedom of movement until and unless their status is regularized. Detention of the
undocumented is more strictly regulated by international human rights law, which
requires that detention be conducted in accordance with national law and procedures,
which must not be arbitrary.4

International human rights law does not provide undocumented migrants with
the right to freedom of movement within the territory of their respective host States.
This approach can be contrasted with, for example, the African Charter on Human
and Peoples' Rights, which establishes that "[e]very individual shall have the right to
freedom of movement and residence within the borders of a State provided he abides
by the law."60 The treatment of undocumented migrants can also be contrasted with
that of asylum seekers, who receive special treatment under the Refugee Convention.
That treaty requires that States Parties refrain from penalizing refugees who enter
without authorization.60 Specifically, it prohibits Member States from applying
restrictions on movement "other than those which are necessary" until a refugee's
status is regularized.

For undocumented migrants who are detained, international human rights law
provides greater protections. The UN Human Rights Committee has held that a State
Party may not justify detention based solely on unlawful entry.0 States must provide

60. Paz, supra note 34.
61. Id.

62. See, e.g., ICCPR, supra note 5, art. 12(1) (detailing the right of an individual within the territory of
a State to liberty of movement and freedom to choose residence); Human Rights Comm., General
Comments Adopted by the Human Rights Committee Under Article 40, Paragraph 4, of the International
Covenant on Civil and Political Rights, para. 4, U.N. Doc CCPRIC/21/Rev.1/Add.9 (Nov. 2, 1999)
[hereinafter General Comment No. 27].

63. General Comment No. 27, supra note 62, para. 8.
64. See ICCPR, supra note 5, art. 9(1) (prohibiting arbitrary detention).
65. States must report to the Committee the "circumstances in which they treat aliens differently from

their nationals" and how they justify these differences. General Comment No. 27, supra note 62, para. 4.
As long as a State's domestic immigration laws do not violate international law, the freedom of movement
provision of Article 12 will not apply to the undocumented. Id.

66. African Charter on Human and Peoples' Rights, art. 12(1), June 27, 1981, 1520 U.N.T.S. 217.
67. Refugee Convention, supra note 4, intro.
68. Id. art. 31, para. 1. This exemption applies only to those refugees who "present themselves without

delay to the authorities and show good cause for their illegal entry or presence." Id.
69. Id. art. 31, para. 2.
70. In contrast, the European Convention on Human Rights explicitly permits detention to prevent
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individualized reasons to justify detention as well as periodic review of detention."
States must also establish that "there were not less invasive means of achieving the
same ends," meaning, for example, that the State must demonstrate that detention was
the only reasonable mechanism to ensure compliance with immigration law.72 The UN
Working Group on Arbitrary Detention has also noted that detained immigrants must
be "brought promptly before a judicial or other authority" and that detention may not
be indefinite or excessively lengthy.73 In short, while international human rights law
permits States to restrict free movement of undocumented migrants on their territory
(through detention or otherwise), the legal framework regulates detention in a fairly
robust fashion.

D. The Right to Remain

The ultimate component of free movement for undocumented migrants is the
right to remain in a host country. It is hard to describe a migrant's movement as free
if he or she can be deported at any time. Moreover, the right to remain is a crucial
precondition if undocumented migrants are to be able to access any other rights.7 4 The
right to remain in the host country is generally not available for the undocumented
through international human rights law," though there is some contestation in regional
human rights law and for specific groups of undocumented migrants.

The UN Human Rights Committee has determined that international human
rights law "does not recognize the rights of aliens to enter or reside in the territory of
a State party.",7  Similarly, the Migrant Workers Convention, a treaty specifically
drafted to protect the rights of migrant laborers," explicitly disavows "any right to such
regularization" for undocumented migrants and their families.8 Regional human
rights law from the Americas concurs that States have the right to control the residence
of and to expel migrants on their territory."

A creative reading of ICCPR Article 12(4), which provides that "[n]o one shall
be arbitrarily deprived of the right to enter his own country,"" might have extended

unauthorized entry and pending deportation. Convention for the Protection of Human Rights and
Fundamental Freedoms, supra note 38, art. 5, para. 1(f).

71. A. v. Australia, Communication No. 560/1993, U.N. Hum. Rts. Comm., U.N. Doc. CCPR/C/59/D/
560/1993, paras. 9.1-10 (Apr. 30, 1997).

72- C. v. Australia, Communication No. 900/1999, U.N. Hum. Rts. Comm., U.N. Doc. CCPR/C/76/D/
900/1999, para. 8.2 (Oct. 28, 2002).

73. Comm'n on Hum. Rts., Rep. of the Working Group on Arbitrary Detention on Its Fifty-Sixth
Session, U.N. Doc. E/CN.4/2004/4, at 30 (Dec. 28, 1999).

74. Ramji-Nogales, supra note 2, at 725-26.
75. General Comment No. 15, supra note 23, para. 5.
76. Ramji-Nogales, supra note 2, at 748.
77. General Comment No. 15, supra note 23, para. 5.
78. International Convention on the Protection of the Rights of All Migrant Workers and Members of

Their Families, opened for signature Dec. 18, 1990, 2220 U.N.T.S. 3.
79. Id. art. 35.
80. See, e.g., Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion OC-

18/03, Inter-Am. Ct. H.R., para. 169 (Sept. 17, 2003); Smith v. United States, Case 12.562, Inter-Am.
Comm'n H.R., Report No. 81/10, para. 49 (2010).

81. ICCPR, supra note 5, art. 12(4).
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the right to remain to a subset of undocumented migrants." While this provision has
not been applied to undocumented migrants, it has been read broadly to "embrace[],
at the very least, an individual who, because of his or her special ties to or claims in
relation to a given country, cannot be considered to be a mere alien."3 In other words,
the right to remain is accorded to at least some non-citizens through this clause, but
the group of non-citizens entitled to this right has yet to be delineated.8 Recent case
law suggests that close ties to the host country and the absence of ties to the home
country may give rise to a right to remain, at least for a permanent resident deported
due to criminal convictions."

In international human rights law, the right to family unity has been applied to
undocumented migrants in a way that stops short of but implicates the right to remain.
In two cases, the UN Human Rights Committee has held that the ICCPR required
certain procedural due process protections for undocumented migrant parents of
citizen children.6 Grounding its decisions in the right to family life and the right of
citizen children to protection as minors without discrimination, the Committee
required the State to reexamine its refusal of resident visas to these parents.r Though
the Human Rights Committee did not order the State to provide substantive relief to
the parents,8 this procedural move is the closest a human rights treaty body has come
to awarding a right to remain to undocumented migrants. It offers promise to some
but not all undocumented parents. In a third case brought by undocumented parents,
one of whom had been convicted of what appears to be a nonviolent crime, the
Committee found inadmissible a claim to family unity." This approach is part of a
body of case law in which the Human Rights Committee has found no violation of the
right to family unity even for a permanent resident parent of citizen children where
the parent was deported due to criminal convictions."

82. General Comment No. 27, supra note 62, para. 20 (discussing circumstances in which a non-citizen
might consider a State "his own country").

83. Id.
84. Id. ("The language of article 12, paragraph 4, moreover, permits a broader interpretation that might

embrace other categories of long-term residents . ... States parties should include in their reports
information on the rights of permanent residents to return to their country of residence.").

85. E.g., Warsame v. Canada, Communication No. 1959/2010, U.N. Hum. Rts. Comm., U.N. Doc.
CCPR/C/102/D/1959/2010, paras. 8.4-10 (July 21, 2011); Nystrom v. Australia, Communication No.
1557/2007, U.N. Hum. Rts. Comm., U.N. Doc. CCPR/C/102/D/1557/2007, paras. 7.4-.6 (July 18, 2011).
These cases should also be read against the backdrop of the more restrictive readings of Art. 12(4) in Stewart
and Canepa. See generally Stewart v. Canada, Communication No. 538/1993, U.N. Hum. Rts. Comm., U.N.
Doc. CCPR/C/58/D/538/1993 (Nov. 1, 1996); Canepa v. Canada, Communication No. 558/1993, U.N. Hum.
Rts. Comm., U.N. Doc. CCPR/C/59/D/558/1993, paras. 7.1-7.3 (Apr. 3, 1997).

86. Madafferi v. Australia, Communication No. 1011/2001, U.N. Hum. Rts. Comm., U.N. Doc.
CCPR/C/81/D/1011/2001, para. 9.8 (July 26,2004); Winata v. Australia, Communication No. 930/2000, U.N.
Hum. Rts. Comm., U.N. Doc. CCPR/C/72/D/930/2000, paras. 7.1-7.3 (July 26,2001).

87. Madafferi, U.N. Doc. CCPRIC/81/D/1011/2001, para. 9.8; Winata, U.N. Doc.
CCPR/C/72/D/930/2000, paras. 7.1-7.3.

88. See generally Madafferi, U.N. Doc. CCPR/C/81[D/1011/2001; Winata, U.N. Doc.
CCPR/C/72/D/930/2000.

89. Fernandes v. Netherlands, Communication No. 1513/2006, U.N. Hum. Rts. Comm., U.N. Doc.
CCPR/C/93/D/1513/2006, paras. 1, 2. 5, 7 (Aug. 6, 2008).

90. See, e.g., Stewart v. Canada, Communication No. 538/1993, U.N. Hum. Rts. Comm., U.N. Doc.
CCPR/C/58/D/538/1993, para. 12.10 (Nov. 1, 1996) (finding no violation of the right to family unity for
deportation of a lawful permanent resident residing in Canada with his ill mother and mentally disabled
brother when the applicant had forty two criminal convictions, most of which were petty); Byahuranga v.
Denmark, Communication No. 1222/2003, U.N. Hum. Rts. Comm., U.N. Doc. CCPR/C/82/D/1222/2003,
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The European Court of Human Rights has extensively explored the question of
whether the right to family unity in the European Convention on Human Rights
includes a right to remain for migrants." This jurisprudence, however, is largely
focused on lawfully present immigrants who faced deportation due to criminal
convictions.9 For that set of migrants, the European Court of Human Rights set out
a test to determine whether the right to family unity has been violated: Whether the
deportation is "necessary in a democratic society."" This means that the removal must
be justified by a pressing social need and proportionate to the aim pursued.94 Though
this language is on its face quite protective of family unity, in the three cases the
European Court of Human Rights has decided involving undocumented migrant
parents, it found no violation of the right to family life implicated by the parents'
deportation.'

Regional human rights law in the Americas also establishes a ight to family unity
for permanent residents deported due to criminal convictions." The Inter-American
Commission on Human Rights has also opined in soft law that the "best interests of a
migrant parent's children must be factored into any removal decision," suggesting a
willingness to extend the family unity right to undocumented parents.97

paras. 11.3 11.9 (Nov. 1, 2001) (finding no violation of the right to family unity for deportation of a
permanent resident residing in Denmark with his citizen spouse and two citizen children whon the
deportation was for drug related criminal offenses and the right to family unity was assessed only with
respect to the defendant as he did not include his spouse and children in his application).

91. Ramji-Nogales, supra note 2, at 737.
92. See generally A.A. v. United Kingdom, 2011 Eur. Ct. H.R. 1345; Abdulaziz v. United Kingdom,

App. Nos. 9214/80,9473/81,9474/81,7 Eur. H.R. Rep. 471 (1985); Al-Nashif v. Bulgaria, App. No. 50963/99,
Eur. Ct. H.R. (2002); Amrollahi v. Denmark, App. No. 56811/00, Eur. Ct. H.R. (2001); Baghli v. France,
App. No. 34374/97, 1999-VIII Eur. Ct. H.R. 169; Bensaid v. United Kingdom, App. No. 44599/98, 2001-1
Eur. Ct. H.R. 303; Berrehab v. Netherlands, App. No. 10730/84, 33 Eur. H.R. Rep. 322 (1988); Bouchelkia
v. France, App. No. 23078/93, 25 Eur. H.R. Rep. 686 (1997); Boughanemi v. France, App. No. 22070/93,
1996-II Eur. H.R. Rep. 593; Boultif v. Switzerland, 2001-IX Eur. Ct. H.R. 121; C. v. Belgium, App. No.

21794/93, 1996-III Eur. Ct. H.R. 915; Chair & J.B. v. Germany, App. No. 69735/01, Eur. Ct. H.R. (2007);
Ciliz v. Netherlands, App. No. 29192/95, 2000-VIII Eur. Ct. H.R. 265; El Boujaidi v. France, 30 Eur. H.R.
Rep. 223 (2000); Jakupovic v. Austria, App. No. 36757/97,38 Eur. H.R. Rep. 27 (2003); Kaushal v. Bulgaria,
App. No. 1537/08, Eur. Ct. H.R. (2010); Kaya v. Germany, App. No. 31753/02, Eur. Ct. H.R. (2007); Keles

v. Germany, App. No. 32231/02, Eur. Ct. H.R. (2005); Kiyutin v. Russia, App. No. 2700/10, Eur. Ct. H.R.
(2011); Lamguindaz v. United Kingdom, App. No. 16152/90, 17 Eur. H.R. Rep. 213 (1993); Lupsa v.
Romania, App. No. 10337/04, 2006-VII Eur. Ct. H.R. 349; Maslov v. Austria, App. No. 1638/03, 47 Eur.
H.R. Rep. 20 (2007); Mehemi v. France, App. No. 25017/94, 30 Eur. H.R. Rep. 739 (1997); Mokrani v.
France, App. No. 52206/99,40 Eur. H.R. Rep. 5 (2003); Moustaquim v. Belgium, App. No. 12313/86, 13 Eur.

H.R. Rep. 802 (1991); Nasri v. France, App. No. 19465/92, 21 Eur. H.R. Rep. 458 (1995); Radovanovic v.

Austria, App. No. 42703/98, 41 Eur. H.R. Rep. 6 (2004); Sezen v. Netherlands, App. No. 50252/99, 43 Eur.

H.R. Rep. 30 (2006); Iner v. Netherlands, App. No. 46410/99, 2006-XII Eur. H.R. Rep. 129.

93. Boultif v. Switzerland, 2001-IX Eur. Ct. H.R. 121, paras. 46-48.

94. See id. at 130-31 (discussing the relevant criteria in a court's decision to remove an individual). For
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In short, neither international nor regional human rights law offers a robust right
to freedom of movement for undocumented migrants. While migrants seeking
protection from persecution or torture benefit from a partial right to entry, a right to
free movement on the territory, and a light to remain, undocumented migrants on the
whole receive few free movement rights. Human rights law offers protection at the
margins for specific populations of undocumented migrants. Those with citizen
children, for example, might benefit from a version of a right to remain grounded in
family unity rights. Interestingly, the strongest set of human rights protections for
undocumented migrants are those relating to detention. Human rights law works best
when protecting sympathetic individual rights-family rights, liberty interests-
against the State. But human rights law in any of its guises does not conceive of a right
to safe passage and is far from offering a real right to remain to undocumented
migrants-even those who may have long-standing ties to a political community."

IV. REIMAGINING FREEDOM OF MOVEMENT FOR
UNDOCUMENTED MIGRANTS

An analysis of free movement rights accorded to undocumented migrants
demonstrates that international human rights law addresses some protection needs but
fails to contemplate other sets of problems faced by the undocumented. At a surface
level, there are human rights protections that apply generally. But it is difficult for the
undocumented to exercise these substantive rights when they can be deported at any
time. Freedom of movement is crucial in addressing vulnerabilities in a way that will
enable the undocumented to claim the full panoply of rights.

In this context, as in others, human rights law is successful in championing
individual civil and political rights within a legal system but is inadequate at
identifying, let alone addressing, systemic injustice. Human rights law envisions a
world in which autonomous individuals suffer rights violations at the hands of State
actors. Yet, the reality of undocumented migrants is far more complex. It is a story of
people stuck at the bottom of a powerful global economic system, with a severely
limited ability to detemnine their own destiny and few avenues to express their political
voice.

The common response to such a critique is to argue for an extension of
international human rights law to cover the unmet needs of undocumented migrants."

98. See UN OFFICE OF THE HIGH COMM'R FOR HUMAN RIGHTS, STATEMENT OF THE GLOBAL
MICRATION GROUP ON THE HUMAN RIGIITS OF MIGRANTS IN IRREGULAR SITUATION 1 (Sept. 30, 2010),
http://www.refworld.org/docid/4f7157bc2.html (noting that "[t]hc right to life, liberty and security of the
person and to be free from arbitrary arrest or detention" is one of "[tlhe fundamental rights of all persons,
regardless of their migration status," but failing to mention the right to safe passage and the right to remain).

99. For oxamplec of scholarly arguments, see Ryszard Cholewinski, The Rights of Migrant Workers, in
INTERNATIONAL MIGRATION LAw: DEVELOPING PARADIGMS AND KEY CIALLENGES 255, 264 (Ryszard
Cholewinski et al. eds., 2007) and Grant, supra note 8. For arguments by human rights and immigrants'
rights NGOs, see Human Rights and Immigration, AM. C.L. UNION (last visited Apr. 24, 2016),
http://ww.aclu.org/human rights/immigrants rights; Refugee and Migrant Rights, AMNESTY INT'L USA
(last visited Apr. 24, 2016), http://www.amnestyusa.org/our-work/issues/refugee-and-migrant-rights;
Support Immigration Reform That Respects Human Rights, NAT'L IMMIGRANT JUST. CTR. (last visited Apr.
24, 2016), http://www.immigrantjustice.org/immigrationreform#.UdLtYdjKodU (advocating for
immigration reform that coheres with human rights standards); Why Immigrant Stories Matter, HUM. RTS.
WATCH (Mar. 16, 2011), http://www.hrw.org/features/why-immigrant-stories-matter. For an example of
such an argument by a high ranking government officials see Noah Rothman, Eric Holder: Citizenship for
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It is true that international human rights law is a site of contestation, and that the
content of various rights is subject to progressive development. However, the case
study of undocumented migrants and freedom of movement points to the importance
of taking a more critical stance toward human rights law. In many ways,
undocumented migrants are left out of the equation, revealing deeper flaws in the
structure of human rights law. Though international human rights law presents itself
as universal, or reflecting shared human values and belonging to everyone, in fact, it
reflects a limited range of human values that belong to a limited number of people.

It is not clear whether these failings can be addressed through more human rights;
in fact, international human rights law may be part of the problem. The current
universal individualist approach to international human rights law has entrenched
existing power imbalances."o I have laid out the concept of universal individualism
and several critiques of it in more detail elsewhere; a brief summary of this argument
follows. 1o,

International human rights law claims to be universal and individualist." The
term "universal" implies at least two meanings: That these rights belong to every
human being by virtue of their humanity and that the content of these rights reflects
shared human values.'3 "Individualist" means that these rights attach to people as
individuals, creating claims by individuals against States.'" There are at least two
problems with each claim.

The universalism claimed by international human rights law is in practice false or
at least incomplete.'5 The current human rights framework does not protect every
human being. As the case study of the right to freedom of movement for
undocumented migrants illustrates, there are entire groups of people whose
fundamental rights lie outside the scope of international human rights law."' Human
rights law's pretended universalism further damages these groups, as it creates a
hierarchy of suffering in which the forms of vulnerability outside its scope are
dismissed from the discourse entirely."'" Moreover, the idea of universal values

Illegal Immigrants is a 'Matter of Civil and Human Rights,' MEDJAITE (Apr. 26, 2013, 2:53 PM),
http://www.mediaite.com/tv/eric-holder-citizenship-for-illegal-immigrants-is-a-matter-of-civil-and-human-
rights/.

100. Ramji-Nogales, supra note 2, at 703.
101. See generally id.

102. Id. at 702.
103. Louis HENKIN, THE AGE OF RIGHTS 2 (1990); see also Universal Declaration of Human Rights,

supra note 3, at pmbl. (referring to the rights of "all members of the human family" and noting that "the

peoples of the United Nations have ... reaffirmed their faith in fundamental human rights").

104. See HENKIN, supra note 103, at 2 (defining human rights as "rights of individuals in society" and

submitting that "[e]very human being has, or is entitled to have, 'rights'-legitimate, valid, justified claims-

upon his or her society; claims to various 'goods' and benefits").

105. See generally, e.g., Upendra Baxi, Voices of Suffering and the Future of Human Rights, 8

TRANSNAT'L L. & CONTEMP. PROBS. 125,154-55 (1998); Marie-B6n6dicte Dembour & Marie Martin, The

French Calais: Transit Zone or Dead-End?, in ARE HUMAN RIGHTS FOR MIGRANTS?: CRITICAL

REFLECTIONS ON THE STATUS OF IRREGULAR MIGRANTS IN EUROPE AND THE UNITED STATES 123,142-

45 (Marie-B6n6dicte Dembour & Tobias Kelly eds., 2011); DAVID KENNEDY, THE DARK SIDES OF VIRTUE
14-15 (2004); Martti Koskenniemi, Human Rights Mainstreaming as a Strategy for Institutional Power, 1

HUMANITY 47,48 (2010).
106. See Ramji-Nogales, supra note 2, at 706 (noting the failure of human rights law's claim for universal

protection, including for undocumented migrants).

107. See id. ("Several scholars have noted that reliance on a rights-based framework creates a hierarchy
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disguises the inherently political choices underpinning human rights law."' There are
very few moral values free from political and cultural constraints. Decisions about
whose norms define what rights in relation to what sort of collectivity are firmly rooted
in specific political and cultural contexts.'" International human rights law's claims to
universality obscure these political choices and entrench them in a milieu beyond
politics.

The individualist focus of human rights law creates a myopic vision of injustice.n1
The legal framework focuses on discrete and specific social injustices, thereby
obscuring inequities in the global distribution of wealth, power, opportunity, and social
goods."' Human rights law is incapable of addressing problems that have deeper roots
in global economic inequality. Finally, the individualist approach of international
human rights law overlooks the importance of group identity and solidarity in
resolving social problems.11 2 It obscures the broader social ramifications of
vulnerability by focusing only on the individual-an approach that may impede
alternative emancipatory strategies.

Attention to these structural problems with international human rights law helps
to define strategies for enabling freedom of movement for undocumented migrants.1 13

The "let's fix up human rights law" approach is one avenue, though a more effective
approach would address the legal framework's limitations, perhaps by highlighting
political choices and background distributive inequality. Contestation is of course
already occurring within human rights law, and there may be a variety of avenues to
push the law forward.'14 Given the deep-rooted problems with a human rights

of suffering. . . .").
108. See CHARLES R. BEITZ, THE IDEA OF HUMAN RIGHTS 203 (2009) (explaining that "human rights

are in some significant sense Western in content and origin and lack a foundation in the world's other moral
cultures"); MAKAU MUTUA, HUMAN RIGHTS: A POLITICAL & CULTURAL CRITIQUE 64 (2002) (presenting
the "cultural pluralist" critique, which focuses on the "distinctly Eurocentric formulation of human rights
discourse" and rejects the "specific cultural and historical experiences of the West as the standard for all
humanity"); Jaya Ramji-Nogales, Designing Bespoke Transitional Justice: A Pluralist Process Approach, 32
MICH. J. INT'L L. 1, 3 (2010) (critiquing "universalist" approaches to international criminal law derived from
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approach and the near impossibility of creating new treaty rights, this strategy must be
complemented with other approaches.

A complementary strategy could include a State-based approach in which
governments of migrant-sending States contest the depiction of undocumented
migrants in the public sphere and demand better treatment of nationals abroad. This
political approach could open up the conversation to topics including, for example, the
harms facing undocumented migrants in their journeys to other countries, as well as
highlighting the benefits the global economic system endows upon migrant-receiving
States at the expense of migrant-sending States. It could also highlight the ties that
migrants have with citizens of their host countries and the benefits that migrants bring
to those societies. While some migrant-sending States are already taking steps to
protect their nationals abroad, this strategy could be extended and improved. There
are of course several obstacles on that road. These strategies are expensive and risk
political and economic backlash from more powerful States."' Moreover, patterns of
inequality are likely to be replicated; citizens of less powerful States may be left out of
the game, and the elites of even relatively powerful migrant-seuding States may not be
willing to represent undocumented migrants in the international political sphere.11 6

A final strategy, a social movements approach, could begin to provide political
voice for undocumented migrants. Counter-hegemonic transnational networks can be
used to mobilize outside of traditional institutions, thereby resignifying what is
political and who gets to define it."' Such a movement could openly address the
political choices and economic structures that create vulnerability for the
undocunented. It could use teelmology and protests to build networks, exchange
information, and publicize issues. Of course, given limited financial resources and
access to technology, this approach will face its own set of problems.

Each of these strategies has powerful potential but also important limitations
The most effective approach to protecting undocumented migrants against
vulnerability would play them together in concert. This Article aims to remind those
working on behalf of the undocumented to critically reflect on universal individualism,
always remembering the political underpinnings and limitations of human rights law
Each of these strategies should be used to expose hidden powel imbalances and
political choices. The end goal might be the creation of the field of international
migration law, which could diaw on areas of international law beyond human rights,
such as labor and trade, to ensure that all of the needs, interests, and contributions of
undocumented migrants are reflected in the global discourse. Most importantly, the
voices of the undocumented must be foiegrounded in any project that attempts to
ameliorate their condition.
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