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ourselves make threats of violence” or “accept violent intimidation” (p.129). This 
part, which addresses hot-button issues including knowledge diversity, religion, 
privacy, and secrecy, is thought provoking. At several points, Garton Ash advocates 
as an alternative to legislation or regulation of speech that individuals develop a 
thicker skin and practice the norms of civility.

¶30 An interesting companion to the print book is the website Free Speech 
Debate, a research project at Oxford University.5 The site includes an essay by Gar-
ton Ash corresponding with each of the principles included in the book. The pur-
pose of the site is to invite participation and discussion in an effort to crowdsource 
free speech principles that will be universally recognized. Site content includes 
essays, videos, maps, and other materials, much of it available in thirteen languages. 
The ability to translate comments to any of the thirteen languages using the site’s 
tools is quite helpful for increasing international dialogue regarding free speech.

¶31 There may be elements of Garton Ash’s suggestions that practically work in 
opposition to each other. For example, he notes “the danger of people going off into 
their own little echo chambers, their ‘Daily Me,’ where they only encounter opin-
ions that reinforce their own prejudices, with facts—or factoids—to match” 
(p.197). The echo chamber is in part perpetuated by the collection and mainte-
nance of troves of personal data by the likes of Google, Facebook, and Twitter, and 
the difficulty of fulfilling the right to be forgotten or being “zuckered” (named after 
Mark Zuckerberg, the word means accidentally sharing on the web more than 
intended or understood) (p.310). In the context of the lack of privacy, Garton Ash 
compliments those who “adapt their forms of self-expression in ingenious ways” 
(p.313), while in the context of diversity, he notes that “[o]nline anonymity further 
encourages the expression of naked prejudice and faecal rudeness” (p.229). These 
internal conflicts reflect the complexity of the discussion and encourage the reader 
to engage critically with the work.

¶32 Garton Ash has contributed to the ongoing dialogue about the role of free 
speech and how it works in our society. His book has been well received and likely 
will be cited in scholarship.
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¶33 The Fourth Amendment in Flux: The Roberts Court, Crime Control, and 
Digital Privacy is a quick read that discusses the Roberts Court’s approach to 
Fourth Amendment jurisprudence. Part 1 begins with illustrating the types of 
legal issues that have called for the Roberts Court’s departure from previous 
Fourth Amendment jurisprudence. Changes in technology have created digital 
privacy issues, which are still fairly new issues for the Court to handle. Similarly, 
technological changes have also created questions about what makes a search or 
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seizure unreasonable as citizens and police both rely heavily on technology. These 
changes have led the Roberts Court to make decisions that are departures from 
well-established law.

¶34 Michael C. Gizzi and R. Craig Curtis suggest that how the Supreme Court 
decides to treat Fourth Amendment cases can change over time, depending on 
whether the current social climate favors due process or crime control. For exam-
ple, the book covers the Warren Court’s rulings in the 1960s and explains that these 
rulings are pro-defendant. In contrast, the Burger Court strongly favored crime 
control, possibly due to the political climate created by President Nixon. The 
Burger Court began to make changes to the Warren Court’s rulings, expanding the 
powers of the police by creating exceptions to warrant requirements and changing 
the criteria for reasonable expectations of privacy. The jurisprudence favoring 
crime control continued under the Rehnquist Court as the War on Drugs became 
a political focal point, though some decisions of the Rehnquist Court balanced the 
rights of individuals with the needs of police.

¶35 Part 2 provides greater detail about the early expectations for the Roberts 
Court jurisprudence, how the makeup of the Court unexpectedly changed, and 
how Justice Antonin Scalia began to change his voting patterns on Fourth Amend-
ment issues. The Roberts Court’s Fourth Amendment jurisprudence really came to 
light with its decision in Arizona v. Gant 6 in 2009. Arizona v. Gant was a departure 
from New York v. Belton,7 which had allowed police officers to search the vehicles 
of individuals under arrest. The book also goes into detail about several subsequent 
decisions that continued the trend of favoring the rights of the individual over the 
powers of the police. This includes United States v. Jones,8 which changed the land-
scape for the use of warrantless GPS surveillance by the police. This section also 
continues the discussion from part 1 on how the Roberts Court has treated digital 
privacy concerns when there is a search incident to arrest of the individual.

¶36 Despite these changes, the Roberts Court continues the trend of favoring 
crime control, including decisions that expand police powers, such as Herring v. 
United States,9 which expanded the good faith exception of the exclusionary rule 
created in Mapp v. Ohio10 in the early 1960s. The authors conclude that “while 
much is still the same in terms of how search and seizure issues are decided, the 
Court today seems to be more open to reining in the excesses of the crime control 
model and, for some issues, willing to advance privacy interests” (p.158).

¶37 In general, The Fourth Amendment in Flux is an interesting and informative 
read. It is useful to those writing a research paper on Fourth Amendment issues or 
the Roberts Court. This book would be appropriate for a law library that serves 
undergraduate or graduate students in addition to patrons interested in political 
science, criminal justice, Supreme Court jurisprudence, and Fourth Amendment 
issues.
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¶38 Much has been written about the Warren Court and its expansion of civil 
rights, civil liberties, and judicial power. Much has also been written about the 
Rehnquist Court and its preference for federalism and its slowing down of many of 
the expansions the Warren Court created. The Burger Court, sandwiched between 
the two, has not received as much scholarly examination. In fact, many view the 
Burger Court as being one where nothing much happened at all. It was a Court 
without two diametrically opposed wings with a single swing justice, as we have 
grown accustomed to today. Rather, at all times between two to four justices formed 
the Court’s center. With no dominant ideological wing, it is conceivable that noth-
ing definitive could be decided by the Court.

¶39 This view of a do-nothing Court, according to Michael J. Graetz and Linda 
Greenhouse, authors of The Burger Court and the Rise of the Judicial Right, is incor-
rect. Dividing their book into five sections—crime, race, social transformation, 
business, and the presidency—the authors methodically present the case that the 
Burger Court, in reaching its most lasting decisions, created the legal foundation for 
the conservative Rehnquist and subsequent Roberts Court.

¶40 Part 1 focuses on the issue of crime. Concentrating on the death penalty, the 
authors describe how the Burger Court, having first halted all executions in the 
country, began to hand down decisions defining how and when the death penalty 
may be administered, virtually leaving the issue to the states’ discretion. Also, while 
not directly overruling Miranda and other pro-defendant Warren Court precedents, 
the Burger Court began to attach conditions and limitations to the exclusionary rule 
and habeas petitions, for example, making them essentially useless for defendants.

¶41 Part 2 focuses on race. It became the Burger Court’s responsibility to deter-
mine how to implement Brown, as very little desegregation had taken place since 
the 1954 landmark ruling.11 However, the Court passed up many opportunities to 
further Brown’s objectives. It restricted busing to the school district line and held 
that universities have a right to a diverse student body rather than that minority 
applicants have a right to admission. In so doing the Burger Court ensured that 
debates surrounding these topics would continue.

¶42 Part 3 focuses on social transformation, particularly the issues of abortion 
and sexual orientation. In deciding Roe,12 the notes and memos of the Justices and 
their clerks indicate that this momentous decision was, at its core, a decision with the 
doctor’s role in mind rather than that of the woman. In subsequent decisions, the 
Court seemed to retreat, placing restrictions on a woman’s access to an abortion, a 
retreat that continues to this day as many states attempt further limits. The authors 
do a great job of showing how the Court did not foresee how Roe would become the 
lightning rod that it has. In the area of gay rights, the Burger Court narrowly rejected 
a constitutional right to privacy for same-sex relationships. Justice Powell’s notes 
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