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ABSTRACT
This dissertation explores the relationship between the ‘rise’ of the British novel
and the critical changes happening in contemporary English marriage law from early
eighteenth-century to the end of the nineteenth-century. While citing landmark legal
treatises and acts and positioning these novels as the medium through which to see the
way these legal moments significantly shaped British culture and society, equity is
ultimately at the heart of this study, with equity functioning as part of law but a corrective
to it. Running parallel to this protocol of reading through equity is a reading informed
through moral philosophy, drawn predominantly from the work of Adam Smith and other
thinkers from the Scottish Enlightenment. They encourage us to think about obligation,
and the relationship between intentions, expectations, and consequences on the point of
promise and contract.
Beginning with Daniel Defoe’s Moll Flanders (1722), I show the moral and legal
difficulties that arise when promises are based purely on verbal contracts. I then move to
Samuel Richardson’s Pamela (1740) and Pamela in Her Exalted Condition (1741) to
address the importance and utility of contract, but also the need to outline and endorse a
system—introduced through Hardwicke’s Act (1753)—that would provide a more
reliable structure for the marriage narrative. Mary Wollstonecraft’s Maria (1798) and Sir
Walter Scott’s The Bride of Lammermoor (1819), both of which I call historical novels,
pinpoint legal structures that are both oppressive and obsolete, and those who fall victim
to the insufficient common law require a more equitable judgment. George Eliot’s Daniel
Deronda (1876) encourages readers to think about the potency behind intentions, both
expressed and implied, and how resulting consequences can often run counter to the
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original intentions and expectations. I posit each text as a ‘case’ warranting treatment and
judgment in a court of equity, where the particular details are judged in and of themselves
but then stand as an offering for ways to continue to think about the general pattern and
evaluation of human nature and morals.
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For Jack, my horse of a different color
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INTRODUCTION: COURTING EQUITY
Of course, among her theories, this young lady was not without a
collection of views on the subject of marriage. The first on the list was a
conviction of the vulgarity of thinking too much of it. From lapsing into
eagerness on this point she earnestly prayed she might be delivered; she
held that a woman ought to be able to live to herself, in the absence of
exceptional flimsiness, and that it was perfectly possible to be happy
without the society of a more or less coarse-minded person of another sex.
(Portrait of a Lady, 106)
Though not the first time readers enter into Isabel Archer’s train of thought in the early
pages of Henry James’ Portrait of a Lady, the above epigraph is the moment when we
begin to witness Isabel actively pushing against not just the norms dictating marriage, but
more specifically questioning whether or not marriage in any form is needed at all. This
thinking runs contra to the inner workings of the marriage market that informs the social,
legal, cultural, and political mindset pervading England for centuries. While the nature of
the marriage market shifts between the end of the seventeenth-century and the end of the
nineteenth-century, the importance of marriage as an institution remains paramount, and
how people choose or are forced to participate in it often determines their position in and
reception by society. The thought “that a woman ought to be able to live to herself” and
also have it be “perfectly possible to be happy without the society” of a man illustrates
the finer points that marriage became more than just a means for securing property and
financial stability and instead started to look towards the happiness and well-being of the
individual.
This is, of course, not a new concept as we see it emerge in James’ fiction. John
Milton’s writing on marriage and divorce emphasizes the importance of mutual affection
and the sanctity of the marriage contract between two consenting individuals founded on
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that shared feeling and respect. This affection is the defining essence of what it means to
create a marital union, and once that shared feeling drops out and the two are no longer
compatible, the contract is essentially broken. My examination of the status of marriage
in this project is intended to penetrate and reveal greater concerns about the nature of
obligation and an understanding of moral sense between individuals. These moralphilosophical questions, however, are funneled through a legal lens of equity and
anatomize the very form of the English novel as it develops and acts as a type of
historicization of both the legal and moral arenas of English life.
The law becomes a crucial and necessary undergirding to our understanding of
literature. At its base, this is another story of the “rise” of the British novel, but what
makes the story this dissertation tells different is its insistence that the history of the
British novel be seen within the frame of the legal history of marriage as well as the
moral philosophy bequeathed to us from the Enlightenment, with particular focus on the
work of Adam Smith. Smith’s presence is significant as the chapters unfold, and while he
is not always overtly referred to throughout my analysis of these texts, his ideas on
sentiment, morality, sympathy, and duty inform the arc of this project. I aim to show that
the plots of British novels and the ‘plots’ of their contemporary law cases share a
common language of justice and moral philosophy, based in general rules that regulate
both equity and morality. In British jurisprudence, equity is the means of correcting the
flaws or oversights within an established system; it is intended to provide justice when
the common law or custom is unable to account for a particular case. Although equity
might seem a strange concept to bring to bear on reading novels, it is the concept best
able to account for the language of and issues related to justice and moral judgment at the
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heart of influential British novels from Defoe to Eliot. What these novels, in turn, allow
us to see is something quite material and revealing about the law: that particularity
matters and that just judgments can only truly be made on a case-by-case basis. Gender
also plays a significant role, informing these cases in such a way that equity hinges on the
consideration of the way the law addresses a woman’s status in society and in particular
relationship to her husband.
Equity’s insistence on narrative specificity informs the structure of the cases. In
actual Chancery court records, we are presented with the names of the presiding judges
and the main players of the case. Then, we are given the “plot” of the case. Consider the
1753 case of the Attorney General versus Scot. The central issue of the case is to decide
on a wife’s (Mrs. Locklay’s) eligibility to receive the endowment of a trust-estate if her
husband, who (along with his heirs) is the proper dower to said trust-estate, should
happen to die. The Lord Chancellor considers past cases and claims that they do not have
a bearing on this present case, explaining that “for me therefore to do a thing meerly [sic]
upon the authority of an obscure case, (viz. Fletcher versus Robinson) which does not
seem to have been determined upon that point neither, and that might perhaps shake the
settlements of five hundred families, is what I cannot answer to my Conscience” (13940). Thus, he decrees that the wife is not eligible to receive the endowment, since she
married ten years before the formation of the trust-estate. A Chancery judge in an even
earlier case remarks that in this type of court “This is a Case in Equity and in Conscience,
and this Court is to help that side that hath Conscience” (211). Calling on conscience
becomes characteristic in these cases, since a case risks misjudgment if subjected to
common law. While we are given the objective terms (who is involved, what is the
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central issue) of these cases, we also receive a highly interpolated narrative that includes
a sense of moral reasoning, thus determining that the “Court ought to decree with, and
not against Conscience” (210, my emphasis). Cases highlight the language of justice
because equity produces a particular need to rethink and then recontour common law.
This sense of “ought” as it relates to conscience functions as a particularly potent
verbal and theoretical construction of thought in all of the texts I analyze in this
dissertation. In the early chapters that focus on Defoe and Richardson, there is a split
between things as they are and things as they seem—an “as is” versus “as if” binary. This
continues to gain traction in the texts of Wollstonecraft and Scott, specifically in the case
of Wollstonecraft thinking about the way the legal system of her time actually works as
opposed to how it ought to be. Scott, though discussing a story based on an even older
tale of Scottish lore, also exposes this tension, highlighting just how damaging it can be
when the modern era operates on antiquated systems. The ought becomes more morally
complex and problematic in Eliot, where direct questions about breaking promises and
contracts link up with the social ought, and what is proper versus what is individually
“right.” Using fiction to think about the law and vice versa brings in another instance of
this “as if’/”as is” dynamic. The novel as it emerges and evolves from the early
eighteenth into the nineteenth-century functions as a laboratory for seeing just how this
tension between “as if”, “as is” and “ought” exists. The “as is” comes to represent things
as they are, what is actually occurring in the social world of these novels, even if they are
morally problematic, while the “as if” represents the wished-for, fictive elements. For
instance, as I will show in more detail in chapter one, Moll Flanders’ desire to be the
lawful wife of the elder brother makes her act “as if” this is the true case, but the “as is”

xiii

	
  
remains, where she is only his whore and mistress. The “ought” compounds the moral
tension between fictive and real because their verbal contract, which “ought” to bind
them, is ultimately what leads Moll into putting more stock into her “as if” fiction rather
than her “as is” reality.
The crucial function of specificity both in courts of equity and novels may seem
reminiscent of important work from the past several decades on “the rise” of the English
novel. But while this scholarship has yielded valuable insights into “formal realism”
(Watt) of texts, questions of truth-telling (McKeon) and how these texts were consumed
in the literary marketplace (Warner), I approach these matters differently. Mine is a story
about the development of the British novel that prioritizes questions of virtue and
obligation that arise when we treat texts as particular cases to be examined and
considered precisely for their particularity.
Previous treatments of particularity in the British novel focus on understanding
the individual and his/her subjectivity. For instance, Catherine Gallagher in Nobody’s
Story (1994) provides insight into the formation of the female authorial self through
fictionally represented subjectivities. In Curious Subjects (2013), Hilary Schor argues
that curiosity is what undergirds the realist novel, and more specifically, curiosity is
responsible for the formation of the modern female subject. I intend, however, to look at
the texts that follow with a view to their legal particularity, focusing more on the
particular situations than on the individual personas, while also narrowing the legal scope
of this project to equity’s relationship to property relations in terms of marriage contracts
and how these historically informed issues are depicted in novels. Though other critics,
such as Nancy Armstrong, Sandra Macpherson, and Melissa Ganz, have explored
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questions of marriage and contract in their own illuminating work, my particular focus is
on how the changing legal system molds the way we read novels and how authors, as the
novel develops from the eighteenth into the nineteenth century, alter their relationship to
the reader based on the implicit terms of moral obligation and readerly conscience.
Where Armstrong in her foundational work, Desire and Domestic Fiction (1987), builds
her argument on notions of sexual contract and the novel as a ‘female’ genre, I prioritize
contract in its legal sense and the moral obligation that arises from it. Macpherson does
work within a legal context, except she utilizes the terms of “strict liability” in her
reading of realist novels, arguing that the movement of modernity is one that goes from
contract to status; for Macpherson, “Social contract theory and the law of contract, those
dominant models of Enlightenment and even post-Enlightenment thought, are theories of
limited liability: they presume that subjects are responsible only for relationships they
have meant to pursue and to which they have consented” (20; orig. emphasis). My
readings, especially the ones that look into issues of implied will, seek to complicate this
suggestion.
These considerations of equity lead me to necessary questions on equity’s
relationship to moral judgment. To even begin thinking about answering my questions
about this relationship, specifically as it relates to novel reading, I turn to the models of
feeling and reflection from Smith. In his Theory of Moral Sentiments, Smith asserts that
we are prone to critiquing the way we feel and respond to the happenings in the world
around us. He argues that the general moral rules that we cultivate for ourselves are
“founded upon experience of what, in particular instances, our moral faculties, our
natural sense of merit and propriety, approve or disapprove of” (TMS, 159). Here, Smith
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shows how particular experience comes to inform a more generalizable awareness of
approbation and disapprobation. The “natural sense of merit and propriety” continues to
be refined through the influence of particular experiences and encounters, sharing ground
with equity as a mode of reasoning and judgment.
The history of equity matters for my project and Smith points to an emerging
sense of the historicity of equity, which plays a significant role in the second half of this
dissertation. In his Lectures on Jurisprudence, Smith discusses this practical, historical
emergence and development of courts of equity. He explains that “after the improvement
of arts and commerce, which gave occasion to many law suits unheard of before, people
suffered a great deal by the imperfections of law” (LJ, 424). First, this gives us another
means by which to consider what exactly is the status of equity. Smith’s historical
account of equity shows us that equity did not always exist in this form I am invoking.
This form of equity was necessitated by the move away from feudalism and a more
agriculturally driven economy and towards the development of a more commercial
society. Equity as a self-correcting tool becomes a representation or sign of cultural and
social advancement. Unchallenged, blindly accepted custom is not enough to sustain a
healthy and happy society. Formation of the courts of equity, I argue, stems from the pull
of moral obligation, an innate need to continually recalibrate the rules of society that will
promote both justice and utility, which is also an integral part of society’s growth and
advancement. This also means that decisions in equity can call forth a type of societal
progress that requires a more radical shift within the legal system. Though it takes
particular cases to induce this type of change, this particularity is essential for the general
order of society to remain in harmony—Smith’s version of utility. Equity can and must
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continue to change—it is inherently adaptable based on the forms society takes. This
characterization of adaptability is crucial as it allows us, as modern readers, to think
through concepts that may not be directly relatable to us (for instance, eighteenth-century
property laws) and consider the ways we can still establish connections between past and
present. We can locate the momentum of (moral) obligation that drives the changing
contours of equity as a system.
The force of equity stems from its being a built-in correctional system for the
common law and not as something altogether separate from it. Similarly, through his
theorization of the highly adaptable figure, the impartial spectator, Smith develops a
deeply psychological and moral project in his TMS, in which he presents what I term a
parallel correctional system for us as social, rational, sympathetic beings. Smith claims
that many have been “misled” in their perceptions of the development of systems of
justice, incorrectly supposing “that the original judgments of mankind with regard to
right and wrong, were formed like the decisions of a court of judicatory, by considering
first the general rule, and then, secondly, whether the particular action under
consideration fell properly within its comprehension” (TMS, 160). Smith’s account of the
general rules of morality that determine what is just and unjust relies first on the
particular. There is not, Smith suggests, a set of rules or standards that exist a priori to
experience. A general rule of morality is formed “by finding from experience, that all
actions of a certain kind, or circumstanced in a certain manner, are approved or
disapproved of” (TMS, 159). This reads as an extension of what Hume asserts early on in
his Treatise of Human Nature, that we simply “cannot go beyond experience” (xxi) and
thus we can only really know from having ‘lived’ it ourselves. These general rules
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become internalized and acted upon by Smith’s impartial spectator, a figure marked by
the power of “reason, principle, conscience, the inhabitant of the breast, the man within,
the great judge and arbiter of our conduct” (TMS, 137). This confluence of reason and
sentiment in the determination of the rules of morality is also manifest in decisions of
equity. Thus, in the way that equity provides a corrective to legal judgments, the
impartial spectator acts as the means to correct and recalibrate our moral judgments. We
are not only able to assume the role of impartial spectator as we read novels, but also
novelists expect us to assume this role and form moral judgments within the cultural
climate of the text. As we read, we enter into the ‘society’ that the novelist cultivates
within the frame of the text, as well as the larger society of readership. In these fictive
encounters, novelists are claiming and attempting to give us a representation of life, and
though the “as if”/“as is” may appear blurred because of it, readers are put in a position
where they may consciously consider how that tension encourages a reflection back on
the self. These novels are able to reveal and detail moral and social concerns that cause us
to engage with our own ethical reasoning faculties.
Equity draws on a sense of sympathy, as we see outlined in Smith. Similar to
equity, sympathy is paradoxically social while being individualized and personal. Smith
explains what I am labeling the ‘situationality’ of sympathy. The feelings that arise in us
for another are drummed up “because, when we put ourselves in his case, that passion
arises in our breast from the imagination, though it does not in his from the reality” (TMS,
12; my emphasis). Sympathy and equity are structurally analogous, though equity has the
legal, official backing of the state. Looking closely at the language Smith uses to describe
the relationship between spectator and sufferer, we can more clearly see the way equity
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and sympathy share a common structure insofar as the process that is required to enter
into a state of sympathy or bestow a judgment in equity. Smith says that the spectator
must, first of all, endeavor, as much as he can, to put himself in the
situation of the other, and to bring home to himself every little
circumstance of distress which can possibly occur to the sufferer. He must
adopt the whole case of his companion with all its minutest incidents; and
strive to render as perfect as possible, that imaginary change of situation
upon which his sympathy is founded. (TMS, 21; my emphasis)
Imagination, for Smith, is a constituent aspect of sympathy and is crucial for the impartial
spectator to navigate the bounds of approval and disapproval in society. The imagination
also becomes the means by which we can explore the relationship of the as is/as if
construction at play here. Though Smith does not establish a necessary relationship
between the imagination and prose fiction, I intend to explore how the reader’s
imagination enables her to enter into the world of the particular novel and see it as its
own case, where she may then engage in her own process of sympathy and self-conscious
reflection and subsequently arrive towards a judgment in equity.1
This process of reading and engagement of the readerly imagination, however,
raises questions about how protocols of reading have shifted and continue to shift
between readers now, in 2017, and the readers contemporary with the texts being studied
here. There are limitations, of course, with a Smithian approach, both from a reader’s
perspective as well as an author’s. In terms of considering how the impartial spectator
begins to tap into his own sympathy with another, the imperative to “adopt the whole
case of his companion” asks that the author delivering “the case” be this ultimate
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  Rae Greiner’s work on sympathy and the realist novel is helpful for thinking about
method and process. She reminds us that sympathy is not an actual feeling, moral or
otherwise, but rather, it is “a mechanism of feeling-production, an activity with the
capacity to generate feeling” (293). In her analysis of Smith, she explains that his
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omnipresent and omniscient being, and that we trust we are receiving all the necessary
“minutest incidents” in order to arrive at a proper moral judgment. This becomes its own
problematized moment of the “as if”/”as is” whereby we buy into the fictive element of
the text and its world the authors reveal to us and allow ourselves to enter into the process
of readerly sympathy and its accompanying acts of judgment.

II
My primary contextualization of the law, equity and of particular legal cases
stems from the work of several legal commentators spanning the eighteenth and
nineteenth centuries, namely William Blackstone, Henry Home, Lord Kames, Sir Henry
Sumner Maine, and Frederick Pollock. While not exhaustive as far as the theoretical and
historical aspects of the law are concerned, these men are a canonical representation of
what their contemporaries could know about the law, equity, and the ethical reasoning
behind it. While identifying and explaining the social and cultural impact of landmark
legal acts relating to marriage and divorce, what I aim to show in the following chapters
is how each case warrants treatment in a court of equity, particularly since many of the
mitigating factors for judgment extend well beyond the letter of the law.
Becoming familiar with the nature of the 1753 Marriage Act [“An Act for the
Better Preventing of Clandestine Marriage”] is critical, especially for the early chapters
of this dissertation. The Marriage Act, otherwise known as Hardwicke’s Act, did not
significantly change the form that was required for a marriage to be recognized as legally
binding in England. What it did, rather, was make any cutting of corners for certain
regulations and standards much more difficult, thereby ensuring a greater sense of
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conformity for obtaining and enjoying the legal rights associated with marriage and
firming up the terms of obligations. Lord Hardwicke introduced the act in light of the
many court cases surrounding property and marriage that were inconclusive because the
point of contract could not be fully determined. Prior to Hardwicke’s act, a couple could
be considered bound to one another based on a verbal contract alone. Of course, this
generates a problematic “he says, she says” situation should one of the parties wish to
bow out of the union without significant legal ramification. In the contract per verba de
praesenti, the two parties express in the present tense (“I take thee”) their intentions to
honor one another as spouses, and in the contract per verba de futuro (“I will take thee”),
the couple expresses that in a future time, they will be wed, and they symbolize this
promise usually through the form of sexual intercourse or some other outward sign
exchange.
Lawrence Stone explains the background of Hardwicke’s Marriage Act, inspired
by a bigamous Scottish marriage that left the widow of a man without any financial
resources and rendered her son a bastard because of another woman making claims to a
previous clandestine contract with the deceased. Before Hardwicke’s efforts to re-write a
bill appealing to the House of Lords on behalf of the widow, the original bill drafted by
the common law judges had been rejected. Stone explains that Hardwicke had been
looking for nearly twenty-five years to reform marriage laws in Britain, and that he
“rewrote the bill and for the next six months personally master-minded its passage
through both Houses of Parliament, in the face of some fierce opposition, by the use of
rhetoric, logic, cajolery, and behind-the-scenes threats, deals, and lobbying” (122). The
bill itself resulted in the following: any marriage that did not have an official license or
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was not preceded by banns, and not carried out in a public church by an official
clergyman during the set daytime hours was considered null and void; it became a felony
for any minister to perform a marriage clandestinely on the Fleet or Mayfair; any
marriage between couples under the age of twenty-one required parental or guardian
consent; all verbal or written contracts (regardless of tense) were null and void; and
finally all marriages needed to be recorded in a parish register, signed by the couple, two
witnesses (at least) and the officiant.
Prior to the 1753 Marriage Act, what mattered the most for a ‘regular marriage’
was the mutual consent between the two people, with the proper calling of banns or the
obtaining of a license, in a church before an ordained clergyman. The use of the term
‘contract’, as it relates to marriage in the eighteenth-century, usually meant some sort of
verbal exchange in either the present or the future tense, or a contract per verba de
praesenti or a contract per verba de futuro, respectively. An exchange of vows that could
not be proven, however, would only hold up in the eyes of God or in the consciences of
the two parties, not in the eyes of the law or society. As Rebecca Probert points out in her
reassessment of the judicial interpretations and successes of 1753 Marriage Act, though
the verbal exchange is considered binding, it remains incomplete. The intention of the
exchange must be clear, and this clarity often depends on the speakers’ use of tense. In a
contract per verba de praesenti, the parties address one another in the present tense (“I
take thee as my husband/wife”), but this will only take the form of a complete and regular
marriage when they solemnize their vows in front of an ordained clergyman. The contract
per verba de futuro, however, relies on the “I will” construction, the promise that at a
future date, both parties will follow through with the prescribed necessary form. This
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latter type of verbal contract is often followed by sexual intercourse. It is crucial to
realize that these per verba contracts are definitely not clandestine marriages—they still
express the intention to adhere to the form that will complete the terms of a regular,
legally recognized, marriage.
Pre-dating Hardwicke’s Act, dissenting voices like Milton’s show concern for the
liberty of one’s conscience and a general antagonism towards prelatism, evidenced in his
divorce tracts. Milton initially disseminates his work anonymously, or semi-anonymously
(through the use of his or his publisher’s initials). As Victoria Kahn has shown, Milton
“drew […] on the debates between royalists and parliamentarians about religious
tolerance, ‘defensive arms,’ and the nature of supremacy” and the radical arguments
surrounding natural law, self-preservation, conscience and equity led to his “own
conflation of natural law with the equitable interpretation of conscience” (199). Milton
tries to make sense of what liberty of conscience means in a liberal state and his
preoccupation with divorce reflects his desire to show readers the equitable power of
reason behind contracting oneself to another. His 1643 pamphlet expresses dislike
towards what are seen as the restrictions of English canon law and how spousal
compatibility alongside mutual consent should be enough both for forging and breaking
unions. This portion from Milton’s introduction is worth quoting at length:
For although God in the first ordaining of marriage, taught us to what end
he did it, in words expresly implying the apt and cheerfull conversation of
man with woman, to comfort and refresh him against the evil of solitary
life, not mentioning the purpose of generation till afterwards, as being but
a secondary end in dignity, though not in necessity; yet now, if any two be
but once handed in the Church, and have tasted in any sort the nuptiall
bed, let them finde themselves never so mistak'n in their dispositions
through any error, concealment, or misadventure, that through their
different tempers, thoughts, and constitutions, they can neither be to one
another a remedy against lonelines, nor live in any union or contentment
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all their dayes, yet they shall, so they be but found suitably weapon'd to
the least possibility of sensuall enjoyment, be made, spight of antipathy to
fadge together, and combine as they may to their unspeakable
wearisomnes and despaire of all sociable delight in the ordinance which
God establisht to that very end. What a calamity is this, and as the Wiseman, if he were alive, would sigh out in his own phrase, what a sore evill
is this under the Sunne! All which we can referre justly to no other author
then the Canon Law and her adherents, not consulting with charitie, the
interpreter and guide of our faith, but resting in the meere element of the
Text; doubtles by the policy of the devill to make that gracious ordinance
become unsupportable, that what with men not daring to venture upon
wedlock, and what with men wearied out of it, all inordinate licence might
abound.
Milton acknowledges that it is man’s imperfections and weaknesses that call for the
lawfulness of divorce—it is a type of moral imperative, necessary for preserving the
peace of society. The original intention of marriage was conceived before the
development of man’s frailties. From this perspective, Milton is channeling the logic of a
court of equity, looking to the gaps in the human condition that now make the option of a
divorce essential to the maintenance of a happy society. He criticizes canon law for
“resting in the meere element of the text” and not possessing the wider vision that would
continue to support the idea of “charitie” and its function in society. Milton sees the
limits of canon law and its particular killing of the spirit and the intentions behind the law
as originally conceived.
This tract arrives the year before the Westminster Assembly drafts A Directory for
the publique worship of God, throughout the three kingdoms of England, Scotland, and
Ireland (1644), a document meant to bring about change in church government and
supplant the Book of Common Prayer (1559). The Assembly met from 1643 to 1653 in an
effort to reform church government, with a focus on Presbyterianism, rather than
Episcopalianism, while looking towards a union of English and Scottish churches as part
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of a military alliance2. The Directory called for a secularization of marriage, seeing it as a
public, civil event and did away with any of the traditional rituals or ceremonial forms of
marriage, such as the exchanging of rings or even needing the blessing of a clergyman.3
All that was needed was the exchange of vows, the expressed mutual consent and
intention between the couple, in the public place of worship. A record of all marriages
needed to be kept in a registry. The Directory opens with a push for thinking of marriage
as indeed secular and civil, while acknowledging people’s need to have some form to
follow that invokes God:
Although marriage be no sacrament, nor peculiar to the church of God, but
common to mankind, and of publick interest in every commonwealth; yet,
because such as marry are to marry in the Lord, and have special need of
instruction, direction, and exhortation, from the word of God, at their
entering into such a new condition, and of the blessing of God upon them
therein, we judge it expedient that marriage be solemnized by a lawful
minister of the word, that he may accordingly counsel them, and pray for a
blessing upon them.
Stressed as a public interest, marriage requires solemnization without the need for other
outward ceremonial forms beyond the clear expression of intentions of those marrying.
The Directory continues:
After the purpose or contract of marriage hath been thus published, the
marriage is not to be long deferred. Therefore the minister, having had
convenient warning, and nothing being objected to hinder it, is publickly
to solemnize it in the place appointed by authority for publick worship,
before a competent number of credible witnesses, at some convenient hour
of the day, at any time of the year, except on a day of publick humiliation.
And we advise that it be not on the Lord's day.
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1653 also saw the enactment of “An act touching Marriages and the Registring thereof”
3
See Lori Humphrey Newcomb’s “The Law Against Lovers: Dramatizing Civil Union in
Restoration England” in Gender Matters: Discourses of Violence in Early Modern
Literature and the Arts (2014) ed. Mara R. Wade	
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What stands out here is the need to publish and its expediency—there is no room for the
‘as if’; intention should be followed as quickly as possible with an execution of the ‘as
is’. Greatly unpopular because of the many particular regulations, the terms of the
Directory were eventually revoked during the Restoration. Milton’s tracts are conceived
in light of these debates and he continues to privilege the exchange of consent over
anything else in the forging of a union, as well as in dissolving one. Not surprisingly,
Milton’s divorce tracts were not well-received by many contemporary readers and were
actively met with antagonistic responses. A lot of these responses to Milton and others
who shared his opinions on marriage were concerned with how this would bastardize and
complicate the function of marriage in society. How to gauge the obligation that stems
from a promise, both on the legal and moral registers, and sort through the various and at
times incongruent perspectives within each case, become the primary occupation of this
dissertation.
III
The texts I have selected for my study were chosen because they allow me to
pursue key moments in the transformation of English marriage law while also focusing
on a female heroine/protagonist. For a project of this breadth, like any project that looks
to take in several centuries of literature, of course there are many other novels that reveal
to us equity’s function in the history of the English novel. Writing a version of the rise of
the novel without a figure like Henry Fielding may seem strange, given his relationship to
the law, but while I do not include Tom Jones in this particular project, I certainly believe
Fielding’s text lets us see the complicated matters of marriage and inheritance and why
equity should figure into our reading. For instance, Tom’s foundling status places him in
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a precarious position for navigating the marriage market—he transfers his affection from
poor Molly to Sophia Western. The withheld information about his parentage and the
overt sabotaging by Blifil that results in his temporary banishment from the Allworthy
estate, in addition to many other obstacles and characters that try to wrongfully
incriminate Tom, place him in a position that warrants equitable consideration. Jane
Austen’s Mansfield Park was in the running originally, but ultimately I could not resist
the wonderful strangeness of Maria and wanting to spend more time with her and her
unfinished notes. Austen’s novel, however, provides another insightful example of the
way marriage and equity come together. Fanny Price goes to live with her wealthy uncle
Sir Thomas Bertram at a young age and is continually set apart from her female cousins
because of her social status. There is a series of flirtations and marriage proposals
amongst the novel’s many young characters, and the libertine-esque Henry Crawford
intends to make Fanny fall in love with him, but he falls for her instead and Sir Bertram
reproaches his niece when she ultimately rejects Henry’s marriage proposal. She is
deemed imprudent for passing on such an advantageous match. Henry turns out to be the
completely unprincipled character Fanny intuited him to be, as he is found out to have an
affair with Maria, one of Fanny’s cousins, but refuses to marry her despite the shame of
the situation. Fanny’s experience of mistreatment and would-be manipulation at the
hands of her aunt Mrs. Norris and Henry Crawford is resolved in Austen’s hands through
her finally being openly loved and wed to Edmund, but the degeneracy she experiences
along the way because of her personal social status and gender places her in a position in
need of more clear justice. I could continue, but it’s time to turn the focus towards the
texts I have included in this dissertation.
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I open my first chapter, “Moll Flanders and the Language of Obligation,”
showing how Defoe’s treatment of marriage in his works anticipates the primary issues
and questions at the heart of Hardwicke’s Act. Though predating the legal commentary of
Blackstone as well as the moral philosophy of Smith, Defoe’s work points the way
towards the concerns in these texts that address contractual and moral obligations. The
verbal contracts de praesenti and de futuro produce the “as if” nature of the union, and
Defoe explores how the split between “as if” and “as is” generates a tension between the
couple. Moll continually refers to her memoirs as her “case” and it is essential for readers
to acknowledge that Moll’s situation is indeed a particular type of case that draws
attention to the ruthlessness of the marriage market, especially for women. We are left to
consider how eighteenth-century law can lead us in numerous directions for how to read
and subsequently sympathize (or not) with Moll as we work our way through her case.
Emphasis on the importance of mutual consent as not just the essential but the
sole element for a complete marriage challenges the interpretations of marriage contract
in the first half of the eighteenth-century that saw the agreement predominantly as a
socially and financially important document. Recognizing the formation and existence of
an obligation and then gauging its completeness or fulfillment of the promises associated
with it is an implicit concern in both Defoe’s fictional and nonfictional writing as well as
other nonfictional writing of his time. In the various accounts that attempt to define or say
what constitutes completeness, the role of mutual consent remains a constant. An early
eighteenth-century piece, Treatise of Feme Coverts: or, The Lady’s Law (1732), intended
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to act as a helpful supplement to legal practitioners on the point of female “rights and
privileges” and satisfy simply those who might be “curious” (vii-viii)4; it states that:
Nothing more is requisite to a compleat Marriage by the laws of England,
than a full, free and mutual Consent between Parties, not disabled to enter
into that State, by their near Relation to each other, Infancy, Precontract or
Impotency; for Marriage is of Divine Institution, to which only the
Consent of the Parties is necessary, though the Solemnizing of it is a Civil
Right, regulated by the Laws and Customs of Nations. (25)
Marriage as “divine institution” is addressed as separate from the contractually bound
civil union determined by the state. A contract expressed the mutual consent, but
ultimately (legally) it was just the first step in a series of forms that would render a
marriage and its obligations complete. The opinions put forth in the Lady’s Law treatise
seemingly challenged prelatical, church government standards and instead privilege and
identify mutual consent as complete in and of itself.
Defoe shows that Moll clearly knows how the legal and social systems work and
she carefully manipulates her suitors to capitalize on the offerings of the institution of
marriage. Her sense of reworking the marriage market to her own advantage only begins
once she has been let down by the terms of a contract marriage in the very early chapters
of the novel. The older brother in the Colchester home where she is serving seduces her
with promises of marriage and a grander way of life than she has now—she initially
places all her trust and hope in the verbal contract (in this case, de futuro) and willingly
gives her virtue in the form of sex believing it as an outward sign of their eventual marital
union. The older brother, however, falls back on the specific claims of his verbal contract,
saying Moll had better marry his brother instead because he cannot know when he will
fall into the property inheritance from his father, his main negotiating point with her.
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4	
  This is	
  thought to be a rewriting of an earlier piece, Baron and Feme.	
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Moll presses her case, claiming her status as his wife. However, without the legal backing
to support this, she is cast out and re-starts her navigation of the English marriage market
without the purity or sincerity of affection.
The self-representation that Defoe allows Moll is highly interpolated with his
male editorial voice. The appeal of it being something like a spiritual autobiography
coupled with a criminal narrative featuring a charmingly roguish heroine renders it a text
that readers of all classes and backgrounds want to read. This uncertainty of what kind of
narrative this is makes judging Moll a challenge, but also encourages readers to consider
just how particular her case is as it is presented to them. Moll can never fully run away
with the narrative, though we are asked to take what she says mindfully. Though actually
a criminal on multiple counts, Defoe encourages readers to sympathize with Moll. Defoe
values mutual love and consent as essential to the marital union, but offers an
understanding of the utility and necessity for self-fashioning in order to forge a “good”
match. Moll’s story becomes a primer for how to manage the marriage market while also
showcasing the imperative for recognizing her specific situation, based on her social
status and gender, as exceeding the bounds of common law and earning treatment in a
court of equity.
This act of negotiation and careful management of love in the marital state is
reformatted in Samuel Richardson’s Pamela; or, Virtue Rewarded and Pamela in Her
Exalted Condition. In the following chapter, “The Utility of Contract in Pamela,” I focus
on Richardson’s “to the moment” style of writing to show the significance of verbal
exchange between two would-be lovers. Defoe’s account of marriage as a business helps
us to recognize Moll’s straitened situation as a woman—Richardson, however, ardently
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preserves the sanctity of marriage by putting it through a series of trials. The ‘as if’ that I
locate in Defoe becomes more crystallized in Richardson’s text. My reading centers on
the unintended consequences of what I am labeling the “burlesque contract” (or, the
ultimate ‘as if’ moment of the text) and this reading hinges on a utilitarian perspective
(via Smith) with respect to promises and property. Socially, Pamela and Mr. B are far
from equal, though Pamela’s position as a servant in Mr. B’s mother’s household
provided her with a good education, and her moral aptitude surpasses the average
individual’s. Though many of Richardson’s contemporary critics highlight the extreme
unlikelihood of the match, what matters for reading and understanding this text is the way
Richardson treats the status of contract and promise between two people. Pamela’s
singular situation, at the very least, offers itself as a case for equity. We can only
understand Pamela’s impact on the literary canon if we look to the complicated interplay
of morality, utility, and marriage law that Richardson presents to us there. In this
particular case, it the threat to equity that perversely leads to its negotiation and
subsequent preservation.
Richardson gives readers a type of guide for navigating this new style of writing,
outlining how we should expect to read and respond to the particulars of Pamela’s case.
He eases us in with prefatory material that includes testimonials of how others have read
and reacted to Pamela. The editorial preface begins: “if to Divert and Entertain, and at
the same time to Instruct, and Improve the Minds of the Youth of both Sexes”—the
language of instruction and improvement carries through the rest of the editor’s prefatory
litany, stressing the text’s function as some sort of corrective for any reader, encouraging
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them to digest the particulars of these familiar letters with their store of “practical
examples” for application in their own lives.
Preoccupation over the precarious nature of verbal contracts persists in my
reading of Pamela. My inquiry focuses more on the contract per verba de futuro, or, what
I refer to throughout the second chapter as the “burlesque contract,” as the text’s
representative moment of the tension within contract, particularly as it shares key ideas
with Smith’s notion of utility and the force of unintended consequences—the value of an
action becomes apparent only in the future and often as an unintended result. Though
stylistically different from the rest of the text, the burlesque contract oddly comes to be
representative of Pamela as a whole—the moment of particularity that provides readers
with the means of navigating the text on a much grander scale. The consequences of the
burlesque contract show that direct expression of intention does not necessarily produce
intended consequences.
These unintended consequences (the alleged reformation of a libertine and the rise
in social status of a servant because of it) sparked much of the “Pamela Media Event” as
William Warner has called it, where readers were actively responding to Pamela’s letters
and journals, both in support of and against her. The publication of Pamela left a
particular stamp on the literary marketplace and many tried to ride the coattails of
Richardson’s success. One such text that capitalizes on this literary market boom is John
Kelly’s sequel published by bookseller Richard Chandler, Pamela’s Conduct in High Life
(1741). In Licensing Entertainment, Warner has pointed to the “dangerous plasticity”
(227) of print culture at this time and emphasizes Richardson’s fear that a sequel, not of
the antagonistic nature of the anti-Pamelists, could threaten his claims to his own work.

xxxii

	
  
Though Richardson actively separates himself from these imitators and belatedly claims
authorship and ownership to the text of Pamela, the lack of legal recourse pressures him
to participate in the market’s competition with a sequel of his own, Pamela in Her
Exalted Condition, signaling towards a different type of temporality within the novel
production market. What interests me about both sequels, however, is how both
Richardson and Kelly continue to consider questions about property, propriety, and
obligation through promises made. In High Life, Mr. B comments on his position as
“debtor” to Pamela, declaring “I shall never be able to answer what I owe you” (14). This
particular moment signals to the admission or hint that thought property and propriety are
often conflated, they are ultimately separate and not equal in value. Kelly retains the
language of the burlesque contract as Mr. B refers to Pamela as his “jewel”—the very
term she uses to represent her virtue in the negotiations and indicates how the real
marriage settlement came to be: “your [Pamela’s] merit gained my [Mr. B’s] real esteem”
(39). These assertions of merit seem highly ironic in the context of Kelly’s literary
relationship to Richardson. Even so, the very form of Richardson’s narratives encourages
continual conversation amongst readers and authors.
Returning to one of the central concerns of Hardwicke’s Marriage Act, where
there must be documented proof of the union, Richardson’s pre-Act text illustrates the
worry and anxiety of not being properly (legally) wed. Pamela shows her concern and
awareness over the possibility that she might not be wed according to the necessary
forms, which becomes a valid concern since Mr. B’s initial intention is to go through
with a “sham-marriage,” that would allow him to have sexual intercourse with her and
not place him into a legally binding situation (a rakish ideal). The verbal exchange, while
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binding, remains problematically incomplete. This binding nature was directly linked to
intention, which would be reflected in the tense used in the verbal contract (present or
future). These per verba contracts should not be confused or conflated with clandestine
marriages, because as paradigmatic speech-acts, they express the intention to eventually
adhere to the appropriate forms for a legally recognized marriage.
What Richardson gives us in Pamela is a written version of the contract per verba
de futuro that perversely morphs the intention of becoming husband and wife, and instead
offers the promise to become master and mistress. Smith’s perspective on utility and
after-thought helps us think through this disjunction between intentions and
consequences. Despite all of Mr. B’s efforts and intention to find a mistress and not a
wife in Pamela, he ultimately finds himself in a virtuous union. His potential to possibly
become a man of virtue because of Pamela heightens her value and overall usefulness to
him. He must come to the brink of violating her virtue (and equity), however, to
recognize this value. The complex and at times paradoxical relationship between morality
and equity is greatly present here and reaches a saturation point in the stylistic form of the
burlesque contract. The contract, more importantly, becomes the unique space that allows
Pamela to have a voice in her own case and trial.
This opportunity for a woman’s self-defense and self-expression in a courtroom
setting is rare, but Mary Wollstonecraft creates a fictional space that allows her heroine to
state her case while commenting on the overall inequity of the English legal system in
regards to women and marriage as an institution. As I move past the texts pre-dating
Hardwicke’s Act, I come to look more closely at two very different texts—
Wollstonecraft’s Maria, or The Wrongs of Woman and Sir Walter Scott’s The Bride of
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Lammermoor—in chapter three, “Rethinking the Historical Novel.” I draw on the work
of Mark Salber Phillips, who is less concerned with the historical novel as such, but more
broadly with the nature the ‘social’ and its historicity in England from 1740-1820. He
explains that historical narratives emerging in the eighteenth-century Enlightenment
period were preoccupied with the intimate details of everyday life as well as with the
sentimentality and feelings associated with that life. All of it considered together was
important to constructing a fuller understanding of history. Salber Phillips’ approach
moves past the model of history and masculinity that Lukács gives us in his seminal work
and instead his argument allows us to read a text like Maria as a type of historical novel5.
He sees the social and sentimental as two different classifications of knowledge, but also
importantly as “complementary kinds of knowledge” (19). Eighteenth-century literature
privileged the reading of the lives of inner thought and private discussion and
conversation (20) and he remarks that it became paramount for genres of writing to be
more fluid; in this case, historical writing needed its own reframing in order to include
narrative that extended beyond the strict relaying of action—facts and events. In order to
be considered useful, expanding the boundaries of what counts as historical writing
meant the necessity of seeing history’s simultaneous “mimetic and instructive impulses”
(24).

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5	
  In	
  The Historical Novel (1937), Lukács argues that it was the French Revolution and the
Napoleonic Wars that reshaped peoples’ historical consciousness and notion of historymaking. He views the work of Scott as the beginning of formulating this new historical
consciousness in fiction. Though both Lukács and Wollstonecraft see the significance of
the French Revolution in their historical writing, Lukács sense of historical
consciousness, unlike the one presented in Wollstonecraft’s work, does not consider the
female gender.	
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This more intimate knowledge that draws on sentimentality and the social
becomes the basis for the histories presented in both Wollstonecraft’s Maria and Scott’s
The Bride, where each showcases an intellectual and emotional understanding of the law
as it governs marriage. While Scott offers a frame narrative that shows the dangerous
repetition of history detailing courtships star-crossed by custom and common law,
Wollstonecraft delivers her diatribe on the oppression of women under the British legal
system through a series of letters and memoirs written by the imprisoned Maria.
Wollstonecraft/Maria considers how England could and should change (legally, socially)
in order to provide a more fair and just life for its citizens of both genders. This account
and its relationship to equity shift from the earlier Defoe and Richardson.
Wollstonecraft’s vision is more far-reaching on a national scale, and she tells us almost
immediately out of the gate that this is a history of woman. While both Defoe and
Richardson highlight the inadequacies of common law and show how both Moll and
Pamela suffer and struggle because of it, Wollstonecraft and, in a different way, Scott, go
a step further as they expose the failures of the law, especially how inadequacies in
common law manifest in contract formation, and show what needs to change in order to
progress and maintain a state in line with justice.
As a historian interested in law and morality, Wollstonecraft conducts her readers
towards a rational thinking of a future state. Her text is a deeply personal memoir that
seeks to recount private conversation and opinion related to the state of woman in late
eighteenth-century England. Differing from Scott, Wollstonecraft is not presenting a
national tale, nor she is grounding her narrative in antiquarian material. Instead, she
presents a type of historiography of women that works across class lines. This
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historiography of women by a woman (though with a male editor) is built upon a legal
history read as oppressive and gender-biased. Salber Phillips notes the importance of
documentary sentimentalism for eighteenth-century audiences, saying that “best of all,
perhaps, were letters and memoirs, documents whose first-person vantage seem to
promise unmediated access to past experience” (98). Female authors looked to the
historical genre as an avenue for “rais[ing] the status of their sex” (111) since it was
considered to be a type of writing geared towards readers who possessed knowledge and
manners. Wollstonecraft’s reclaiming of this genre is compounded when she identifies
her text as a history of woman.
While we receive a more continuous narrative in Scott’s Bride, Wollstonecraft’s
Maria presents two reflective volumes that bear on both the private ruminations of the
protagonist and an extended commentary on the social, public stage of which she is a
part. The particularity of biography, rather than of history that records past events, allows
for an emotional connection between the reader and the individual subject of the text. The
historian/antiquarian of The Bride records the tragic events of the Ravenswoods and
Ashtons and shows how this narrative of contested union involving the status of property,
marriage, and social rank extends beyond just Lucy and Ravenswood. Maria’s and
Jemima’s stories also reveal these similar issues, though they are relayed in the first
person and specifically focus on the oppression of women in the marriage market. Each
woman’s story is so highly particular, though each helps to build the picture of the
broader issues of English law and inseparable gender oppression that is a part of that
legal system.
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Understanding the historical significance of these texts and seeing how they
function as historical novels also means possessing a knowledge of other types of
literature in popular demand at the time as well, beyond just the novel. This project
considers the cultural and social impact of criminal conversation (otherwise referred to as
crim. con.) and the broader genre of trial reports in regular circulation. Because they are
non-fiction, scandalous details about bigamy, adultery, and other offenses otherwise not
suitable for publication would be able to go into printed circulation, and the reading aloud
of these trials became a popular source of entertainment for many. Though dealing with
contemporary situations and possessing more of a sense of immediacy, regular reports of
these trials and crim. con. scandal emphasize just how influential legal narratives were in
the eighteenth-century, taking a significant hold over regular society’s attention and
interest.
These nonfictional reports also reveal the frailty of human nature and morality
(and, consequently, why legal intervention is often required). Despite this recognition and
the rather despairing nature of Maria, as a revolutionary thinker, Wollstonecraft, as well
as her mutually influential husband William Godwin, believed in the notion of human
perfectibility. This theory of perfectibility stresses that the desire for and move towards
progress is innate to man —self-improvement is hard-wired. This impulse should help us
understand the nature of equity in its legal and social contexts—if there is something
lacking in the common law that would administer the fullest sense of justice in a
particular case, the drive of conscience and the desire to adhere to a moral imperative that
is linked to moral improvement would necessarily create the space that is equity. The
literal gap in Maria’s narrative as it was left unfinished by Wollstonecraft and not fully
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filled in by Godwin as editor encourages the readers to consider the space of equity and
the inconsistencies informing the common law that reinforces the patriarchy under which
Maria and other women suffer. Godwin even notes how often these issues are overlooked
and how it is absolutely necessary “to drag into light those details of oppression” in order
to even begin bringing about a sense of justice and moral improvement. Wollstonecraft is
preoccupied with the future state of England, particularly how it relates to the treatment
and role of women in society. Acknowledging the patriarchy in order to call attention to
its flaws becomes her primary focus.
Rather than focus on the way marriage is oppressive based on a gender paradigm,
Scott explores the ways that the moment of contract can be compromised and how unions
are not always stable even when they are believed to be so. Scott’s work is traditionally
considered more “historical” than Wollstonecraft’s. He believed fiction to be the best
medium for thinking about history and for detailing the significant private and personal
details that make up an individual’s history but then can pan out into a broader, social
history. Though I primarily focus on The Bride, it is useful, in terms of thinking about
Scott’s process as a novelist, to turn briefly to his peculiar “A Postscript, which Should
have been a preface” in Waverley. He speaks of the author’s contract with the reader,
saying they can at any time choose to close the text since they have fulfilled their side of
the contract by reading up to this point, but he requests that the reader stay a bit longer
out of good will rather than from any legally binding obligation. He reasons that he did
not make this portion of the text a preface for the strategic reason that most people will
overlook a preface. Often, they will instead turn to the final chapter first, so ultimately the
postscript-as-preface will be read as it was intended.
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He speaks of Scotland and the Scottish people, commenting that “there is no
European nation which, within the course of half a century, or little more, has undergone
so complete a change as this kingdom” (492). He uses this as his launching point to
ruminate over the nature of human progress and improvement, not totally unlike
Wollstonecraft’s and Godwin’s notions of perfectibility. Scott states that “we are not
aware of the progress we have made, until we fix our eye on the now distant point from
which we have been drifted” (492). In terms of equity and the mode of thought behind it,
progress arrives in the form of seeing the continuum of society’s institutions and how
they need to shift and the acknowledgment of this shift.
Scott’s aims as an author are a manifestation of Salber Phillips’ observations on
historical writing as it emerges and changes from the eighteenth into the nineteenth
century, as he remarks in the postscript that “it has been my object to describe these
persons, not by a caricatured and exaggerated use of the national dialect, but by their
habits, manners, and feelings” (493). In The Bride, he uses as his base story a factual
event involving the marriage of Viscount Stair’s daughter. Despite its Gothic elements
and deeply laid groundwork of Scottish lore and tradition, the story of Lucy Ashton and
her would-be husband Edgar Ravenswood is a romantic tale rooted in historical fact.
Scott exposes abuses of power, particularly in the form of Lady Ashton, both towards her
daughter and her husband and finely details the emotional and mental stress this places on
all parties involved. Lady Ashton wields her power as a parent to force her daughter to
break a solemn and sacred promise to Ravenswood, and this breach becomes the catalyst
for the series of death and tragedy that happen in the novel. That Scott shows this as a
story repeating itself reminds the reader of the necessity for the legal intervention of
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equity to bring about a positive change. The governing common law that makes
allowance for abuses of power and the dissolution of promise without the permission of
those promising requires a keener look towards the power and potential efficacy of equity
as a corrective system.
The preoccupation with progress and how that relates to rethinking the intentions
behind contract formation in marriage becomes a critical concern for George Eliot and
other mid to late nineteenth-century authors. The final chapter, “Interpreting Wills and
the Force of Intention,” speaks mainly to the nature of intention and implied will at the
moment of contract and considers the way this is handled in matters of divorce or
separation. Having lived most of her adult romantic life in a relationship with partner
George Henry Lewes without the legally binding paperwork in place, both Eliot and
Lewes acted under the obligation that was generated by their mutual intentions towards
one another and the relationship that they shared. Eliot illustrates in her late novel, Daniel
Deronda, the ways that action, intention, and consequences do not necessarily line up
cleanly with one another. Eliot’s own investment in the liberal state is one that values a
sense of individual progress coupled with a spiritual and moral growth, characteristic of a
collective Victorian social mindset. She explores this acutely in the form of Gwendolen
Harleth, tracking the coming to consciousness and developing of self-awareness in this
young heroine. Gwendolen’s struggle is her navigation of her promises to different
individuals, on both legal and moral registers, and seeing how in a world governed by
principles of consequentialism, the choices she makes have results that are in great
tension with one another.

xli

	
  
In judgments of equity, engagement of conscience and awareness of intention
inform the legal and moral judgment. This analysis of Deronda hinges on the idea that
consequences come to have a deeper impact on morality than intentions, and that
ultimately affect alone becomes a troublesome way for approaching moral judgment. The
nature of promise in relation to contractual obligation has had to legally change in the
English court system because of the lack of firm evidence in proving a promise was
made. The verbal contracts and moments of looking towards fulfilling a promise at some
unspecified future date with the danger of not fulfilling that occurs in Defoe, Richardson,
and Scott, but shifts by the time Eliot is thinking through her own legal historical
moment. While writing, Eliot was reading Maine’s influential Ancient Law and she also
had a friendship with the author and his wife. Maine’s observations that society
progressed from status to contract in terms of conceiving what it meant to form an
obligation becomes one of the main threads of Deronda. Grandcourt is fastidious in
reminding Gwendolen, both implicitly and explicitly throughout the narrative, of her
contract with him.
As I consider what constitutes the validity or expectations generated in the
different types of contractual ‘promises’ in the Deronda, I must also question whether or
not one type of promise holds more weight than another. If sign and expression are
paramount to the formation of promises, as Hume suggests, intention may be addressed
in multiple (and contrasting) ways. While ideally and most conveniently, the intentions of
contracting parties will be evident in the signs they use to express these desires, in the
gaps between the signs and expressions, there exists a very real implied will; this will
needs to be considered alongside the expressed will, but can it or should it override what
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is seen in writing or sign? What Eliot gives us in the form of her realist novel is a
complex but truthful view of the web of relationships and promises that exist within a
society. As the reader is placed alongside the omniscient narrator, she is able to see the
various and competing narratives occurring simultaneously in the world of Eliot’s text.
The way Eliot presents and details the multiplicity of relationships and viewpoints in her
novels encourages a protocol of reading and responding that is consistent with a view to
equity. Being well-read in the law (and most disciplines available to her), Eliot creates a
textual space that allows both herself and her readers to explore avenues for development
in a liberal state. A part of this development involves questions of personal agency and
choice, and Eliot’s heroine must deal with the complicated nature of choosing.
Simultaneously wanting to choose for herself but not consciously choose in a way that
will negatively affect someone else, Gwendolen’s ethical sense of reasoning and
rumination over consequences becomes a critical point of tension in the narrative.
What Eliot gives us through her omniscient narration is a means of penetrating the
internal struggle Gwendolen experiences as she arrives at the different (and difficult)
choices that she does. This access also asks that we consider the way that the technology
of the realist novel, though claiming omniscience, cannot fully encompass everything.
While exposing us to the multitude of characters and their interactions, thoughts, and
feelings, the novel features a key figure at its center whom we are intended to follow with
a certain assiduity and care. We come close to these characters while remaining separate
from them, but this closeness activates our own sympathetic awareness. We are guided
through a narrative that parallels the thinking behind equity, taking in the entire case of
particulars and allowing conscience to transcend what is commonly judged as right.
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CHAPTER 1
MOLL FLANDERS AND THE LANGUAGE OF OBLIGATION
It is true that he had no wife, that is to say, she was as no wife to him, and
so I was in no danger that way, but the just reflections of conscience
oftentimes snatch a man, especially a man of sense, from the arms of a
mistress, as it did him at last, tho’ on another occasion. (Moll Flanders,
142)
The language used in forging a marriage contract needs to be carefully assessed in order
to understand the types of obligations that language generates. Defoe repeatedly raises
questions of how the as-if of a verbal marriage contract that looks to a future union bears
on actually solemnized marriages—or, as we see in Moll Flanders (1722), how the title
character seductively justifies her sham and illegal marriages by asserting that this was
the best she could do in her straitened circumstances. Through Moll, Defoe signals
towards the inherent dangers of the contract per verba de praesenti, whereby the two
parties express in the present tense (“I take thee”) their intentions to honor one another as
spouses, and the contract per verba de futuro (“I will take thee”), where honorable
intentions are ratified through sexual intercourse and/or other agreed upon stipulations.
He questions whether or not the ‘as if-ness’ of a union is enough to produce obligation,
with obligation being the seat of one’s conscience and morals that makes the marital
union a complete and sacred one. This chapter springs from the primal, legal “as if” of
the contract per verba de futuro – words and signs function in such a way that they lay
the groundwork for the “as is” (or, the solemnized contract that actualizes obligation).
The “as if” more specifically for Defoe, I believe, is the space of intention and sincere
affection and should be capable of being equivalent with the “as is” (the legal structures
that make it so). Gauging and maintaining one’s sincere intentions, however, is not a
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simple task, and recognizing that intentions are not static requires some safeguard to
ensure that the obligations produced by intentions are upheld.
Moll’s case raises questions concerning perception of intention and the
obligations that would follow, starting from her very first encounter with the elder brother
in Colchester and culminating in her ties to her Lancashire husband. Showing his support
and belief in the sanctity of marriage, Defoe is also meticulous in his detailing each of
Moll’s relationships to illustrate what could or should be grounds for maintaining and
breaking ties between persons bound to one another. In a world of exchanges and
misrepresentations, how do we preserve the affection that Defoe believes needs to be at
the heart of human relationships, while at the same time protect the individual against
misrepresentations? My reading of Moll hinges on the different ways Moll articulates her
perception of things versus things as they actually [legally] are in her world. In my focus
on what I am labeling the “as if” moments of Defoe’s text, Moll continually signals to her
view of her situation in regards to her lovers and [would-be] husbands with this verbal
construction. Sincerity is admittedly a slippery term to use in relation to Moll because the
novel functions predominantly through the gaps that exist between her selfrepresentations and how she actually is and what we are capable of knowing as readers
because of the novel’s editorial structure. The fictionality of the narrative itself is its own
“as if”—but one that significantly allows Defoe to explore a multiplicity of situations that
bare on the nature of promises in the marriage market.
Defoe’s preoccupation with contracts, particularly as they function in an
increasingly commercial society, and obligation, precedes and extends well beyond his
fictional work. He helps to theorize the nature of contracts in his current moment in other
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key texts that I will address in this chapter, such as Conjugal Lewdness, The Complete
English Tradesman, as well as Essay on Projects. When it comes to Moll Flanders,
contracts and marriage become a condensation point for thinking through these broader
concerns about exchanges, misrepresentations, and promises. Defoe shows readers that
common law, the legal arena typically used to settle disputes of contract and obligation
based on legal precedent, cannot explain or account for Moll, and her story shows what
he understands to be the limits of common law. Moll’s trial as a woman navigating the
moral and legal claims surrounding a marriage deserves treatment in a court of equity.
Her case presses readers to consider how the terms in common law that do not adequately
support or acknowledge the importance of moral conscience and obligation eventually
contributed to her compromised life as a criminal as well as her struggle to successfully
assess and determine her obligations towards another. Defoe’s work illustrates the mutual
influencing of the novel’s investment in singular cases and the law’s sense of equity.
Nothing in law requires the sincerity of affection, just the clear evidence of intention, and
Defoe demonstrates his desire to yoke the two. In equity, there exists the doubleness of
legal judgment and something existing beyond the letter of the law, and it is through
these two seemingly paradoxical vocabularies as they are specifically thought through in
the realm of marriage that produces the novel as we find it and witness how it
functions—the critical crux of Moll Flanders (equity and readerly judgment) allows
Defoe to think through, even in contradictory ways, the obligations and preservations of
affection. Stemming from the traditions of popular criminal/rogue literature of the lateseventeenth and early-eighteenth centuries and fusing it with elements of the spiritual
autobiography of a penitent, Defoe presses readers to consider Moll as a peculiar object
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of sympathy, censure, and amusement. The narrative structure of Moll as a novel and the
dual perspectives of both hers and the editor’s as they construct her complex identity
continue to raise questions for readers and critics about the casuistry of Defoe and the
ways we are able to understand Defoe’s intentions as he writes during a time where selfrepresentation and apt performance in a commercial market, particularly for women as
they go through courtship, can have ramifications for one’s own personal happiness as
well as for stabilizing relations between persons in a commercial society.

How Do We Recognize an Obligation?
Conscience as it relates to obligation simply is not enough to secure against personal
damages. This point surfaces in Defoe’s own text, where he paradoxically privileges the
personal, intimate exchange of promise between two parties, but equally measures the
importance of needing the state, anticipating human frailty, a point to which I will return.
These verbal contracts and subsequent negotiations raise important questions about the
relationship between orality and writing and what it means to think about written
representations of these significant speech acts. This concern over written representations
of intentions and promises greatly comes to shape my investigation into the legal
particularities with the rise of the British novel—these literary texts show a shift in the
nation’s view of determining obligation and suggest the primacy of the written word
while holding on to the significance of the verbal exchange. What is considered legal or
contractually valid begins to shift in light of a changing commercial society, and the
novel becomes a vehicle for illustrating problems of accountability between persons, in
an effort to uphold obligation and responsibility.
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Though publishing his voice of opposition several decades after Milton’s work on
divorce, Defoe shows the extended discourse surrounding the complexities of marriage
law. He responds to Milton’s radical views on marriage and the legal system governing it.
In her work on Defoe, Melissa Ganz argues that he is “implicit[ly]” in “dialogue with
Milton about the role of consent in the dissolution of the conjugal tie” and she points to
several moments in Moll that show his ongoing debate about sanctity of vows and
honoring them (94). Questions about desertion as a legitimate reason to sever marital
obligations are important to Defoe, and, as Ganz shows, he carefully emphasizes this
technicality as a reason to split and remarry, rather than any arbitrary dismissal of vows
between husband and wife (118). Defoe does not condone the linen-draper’s desire to
dissolve their union and permit Moll to remarry; he does, however, believe Moll should
be able to legally wed Jemy Cole when she has not heard from the linen-draper for over
fifteen years—and it is on this point that Defoe challenges English canon law.
In Conjugal Lewdness or, Matrimonial Whoredom (1727), Defoe responds even
more directly to Milton:
I cannot think, and have so many reasons for my opinion, I believe I shall
never alter it; I say, I cannot think the marriage can be lawful where there
was not a resolved settled affection, sincerely embraced before the
matrimony was contracted. I will not follow Mr. Milton, and carry it up to
this, that it may be dissolved again upon that single account: no, no, I shall
open no doors to the vitiated wishes of the times; where men would have
marriage be a stated contract; whereas the parties agreement made the
bargain, so the same mutual agreement would dissolve it; whereas insincere
love joined them, a sincere and perfect hatred would part them again. (118)
He later calls marriage a “convenience” meant only to fulfill desires of the physical
nature. What is striking about this passage is the vehemence against thinking about
marriage as a verbal, or “stated contract,” suggesting that this leaves open the door too
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precariously for personal whims to enter and further points to the lack of permanence in
verbal expression. Defoe seems to fuse affection and legality—no marriage could be
deemed a lawful one that lacks the sincerity of mutual affection prior to the laying out of
a contract. This, of course, is a complicated variable in the context of verbal contracts.
How is sincere, mutual affection to be judged in addition to completeness? And is it
“complete” in the moment of expressed intention, or is completion ongoing, something of
the ‘as if’ nature, since these obligations are continually being honored or perpetuated —
complete insofar as there is a willingness to continually honor the contract? In the case
involving the elder brother, he gives Moll a version of a contract per verba de futuro,
appropriately followed by sexual intercourse and tangible tokens like money and other
gifts. However, we know the sincerity is lacking, despite the outward forms and gestures
taken to represent something like a promise or obligation made in earnest. External signs
indicate the intention to begin a process (of courtship) that would culminate with legal
marriage (one form of completion).
Milton addresses the importance of charity, the Christian form of love, and more
specifically, God’s love to man; it is the essence of matrimony as well as a love that is
determined in law. Once the law ceases to honor and uphold this charity, we are in a state
of unlawfulness. The ability to divorce, then, is but a means of continuing to ensure the
lawful status of charity, or, love. Beyond just the Christian connotations of the word,
where the New Testament actually refers to charity as the fulfillment of God’s law,
Charity likewise refers to a judge’s disposition, particularly one that shows leniency in
the face of human faults—it indicates a human impulse towards equity. Unlike Milton,
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who recognizes a certain malleability or adaptability within a love/marital relationship,
Defoe only sees the sincere versus insincere—one cannot morph into the other.
Defoe seems to privilege the sanctity of mutual consent over anything else,
including the legal aspect of matrimony. When Moll is musing over the terms of her
obligation to a former lover, she reflects on a conversation with another lady about her
situation, recalling that “she fell a-laughing at my scruples about marrying, and told me
the other was no marriage, but a cheat on both sides; and that, as we were parted by
mutual consent, the nature of contract was destroyed, and the obligation was mutually
discharged” (MF 187). This moment, while showing the significance and power behind
the mutual exchange of consent, also highlights the inherent dangers and risks that come
from only basing a promise on what could possibly be the whimsy of two parties. Defoe’s
fiction and nonfiction wrestle with the anxiety that even if shared feelings should be
enough, the precarious nature of the “as if” requires something beyond the scope of mere
moral sentiments and passions. What is troubling for Defoe, and this is emphasized early
in Moll in her interaction with the elder brother, is that the contract per verba de futuro
(the “as if” in this case) is perforce the “as is” in a legal sense—the promises laid out
between the lovers indicates the intention to become legally bound to one another.
Defoe’s work illustrates a desire to render the “as if” into the “as is” while
simultaneously acknowledging that we require something external to our consciences (the
law) to make this possible.
The sanctity of marriage and the force of obligation matter for Defoe and though
he acknowledges the pragmatic aspect of legal binding, he views the union between two
persons as complete simply through shared consent and affection. “As-if-ness” for Defoe
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is this essence of affection-driven obligation. Even so, affective relationships between
people need the state because it is not just feelings and sentiments being exchanged —
issues of property and ownership are intrinsically a part of the transaction and terms of
promise. This tension between conscience and law is an interesting one and illustrates
what would seem to be the inverse of the function of courts of equity. Equity cases
emerge when the generalities and precedents that govern common law are found to be
ethically inadequate, and thus seek the guidance of conscience to determine the necessary
particular judgments. Here, Defoe suggests that it is man’s conscience that cannot be
wholly depended upon to secure the promises and obligations of marriage. Though the
state and its laws are not sufficient on its own, we need the state for pragmatic reasons – a
crutch for human frailty – and Moll’s particular (and peculiar) case shows why we need
checks on human avarice and confused morals. However, to judge her properly, we must
still read her particular case and recognize the gaps in common law concerning an
individual’s recourse in the upholding of a marriage contract.
Defoe’s preoccupation with attempting to define a sense of moral obligation is
addressed most acutely in Lewdness, where he seeks to address immodest issues
modestly. He asserts that he is “entering upon a just and needful censure of preposterous
and immodest actions; I shall perform it in as decent and reserved terms as I am able to
do, and as a man meaning to correct, not encourage, Vice is able to do” (Lewdness, 1112). This claim appears as an echo to the editor’s Preface in Moll Flanders, to which I
will return. The first chapter of Lewdness focuses on the ‘true intent’ of matrimony and
how contemporary society has gradually loosened its grip on understanding what
obligations are involved in such a pact. Primarily, he emphasizes that “the Matrimonial
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Duty is all reciprocal; ‘tis founded in Love, ‘tis performed in the heighth of Affection; its
most perfect accomplishment consists not in the Union of the Sexes, but in the Union of
the Souls” (27), a union that goes beyond the mere physical or tangible. This moral
stance bleeds over into his fiction, and we can understand Defoe as establishing a sort of
textual continuity in order to emphasize the importance of understanding and respecting
obligation outside of legal recognition. More specifically, the construction of the ‘as if’
informs character interiority and personal perception in Defoe’s fictional text. Moll
herself gradually grows more cognizant of the varying perspectives on marriage,
evidenced in her commentary on moving to London: “[T]he state of things was altered, as
to matrimony, and that I was not to expect at London, what I had found in the country;
that marriages were here the consequences of politick schemes, for forming interests, and
carrying on business, and that Love had no share, or but very little in the matter” (MF,
96). Matrimony becomes the means through which to pursue economic success, a
realization that comes to greatly inform the majority of Moll’s interactions. This
conclusion is a result of Moll’s personal experience and her position as a woman seeking
economic security; the elder brother’s refusal to marry her is actually because of these
business and landed interests, stipulating that he must wait to come into his father’s estate
before he can consider marriage (which may be many years out, given his father is in
good health). Even still, Moll recognizes the split between types of obligation, and
invokes commercial space and the marketplace as the routing channels for thinking about
what it means to form a marriage contract. Matrimony becomes business scheme and
souls are not part of the currency exchanged. In what reads as the voice of someone
recalling past life lessons, Moll asserts that “if she [any woman] manages well,” she
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might find herself in at least one good marriage, or “marry’d safely” (MF, 104). This
acknowledges the need of being a good performer, or “manager” and raises the question,
what exactly constitutes a safe or good marriage? Moll delineates more particularly by
describing her “own case” (104) and explains that finding what she calls a “good
husband” was of utmost necessity, and despite all of her charm and other appealing
attributes, not being in possession of a fortune had come to greatly hinder her chances of
securing a spouse. She laments that “all these [her appealing and otherwise valued
qualities] would not do without the dross, which was now become more valuable than
virtue itself” (104) and because of this she resolves to alter the way she appears to
potential suitors. In this moment, money surpasses virtue in what value it holds on the
marriage market. She justifies her plans to deceive men into thinking she has this fortune
because men, she claims, baldly seek women of fortune even if they have none of their
own. Moll provides actual numbers to account for the value of what she realistically
possesses, and she continues to take careful inventory of her affairs. Carefully planted
gossip that more than suggests Moll possesses a fortune brings multiple men in active
pursuit of her. Significantly, though, Moll is never directly connected to the fabricated
tales. Her friend, otherwise called the captain’s wife, tells her husband that Moll is well
off, and he has no reason to think otherwise. When men in town inquire of him
specifically about the fortune and whether or not this is certain the case, he can
blamelessly assent—at the same time, Moll can never be implicated because she never
had a direct hand in spreading this information. She purposely takes a passive role, saying
nothing and allowing appearances to project whatever idea or thought they will, and
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letting others take the blame for any misinformation. Once she has what she deems her
lot to choose from, she explains:
I who had a subtile game to play, had nothing now to do but to single out
from them all, the properest man that might be for my purpose; that is to
say, the man who was most likely to depend upon the hear say of a
fortune, and not enquire too far into the particulars; and unless I did this, I
did nothing, for my case would not bear much enquiry. (MF, 106;
original emphasis)
Her acknowledgment that this is in fact a game means she is just one of the many players
involved in how it will ultimately come to pan out. Once she makes her selection, the
game takes a new turn—a direct, written exchange with the man she deems as the
“properest” of the lot. This moment is crucial to the way Moll participates in the game;
once she decides to put her words out there, in her own writing, using his diamond ring as
the utensil, establishing a document of proof, she invokes some of the tools of contract.
This is the exchange without the embedded commentary, beginning with the man’s words
and alternating:
Man: You I love, and you alone.
Moll: And so in love says every one.
Man: Virtue alone is an estate.
Moll: But money’s vertue; gold is fate.
Man: I scorn your gold, and yet I love.
Moll: I’m poor: let’s see how kind you’ll prove.
[At this moment, the man ditches the glass they had been writing on with
his ring and reaches for paper.] He continues:
Man: Be mine, with all your poverty.
Moll: Yet secretly you hope I lie.
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Man: Let love alone be our debate.
Moll: She loves enough, that does not hate.
Moll recounts that “tho’ he might say afterwards he was cheated, yet he could never say
that I had cheated him” (MF, 106-08). She clears herself from any technical blame or
legal recourse. The move away from using the diamond ring to inscribe into glass and
towards a pen and paper interests me greatly. The ring, a common symbol of promise and
eternity, and particularly a diamond one, signifying engagement (and fortune), is pressed
into glass, a hard but transparent material, suggesting one being able to see through the
words inscribed. If this is the case, Moll’s man is seeing through her deception, seeing
through her ruse and the empty banter related to money, and offers something instead that
will secure his intentions with her. This is also a very public display, a type of
performance that leaves traces for others to see. Once he reaches for the paper, the
exchange turns strictly to a discussion on love and the possibility of insincerity. This
private document seeks to encase the terms of their affection, without the troubles of
discussing fortune, yet the move away from the romantic banter via the diamond ring and
towards the instruments of pen and paper appears to be a more serious and legally
binding gesture. Moll likens his eventually setting aside of the pen as a laying “down the
cudgels” and accepting her final response as a “favour,” though she still believes that he
is fully unaware of her lack of fortune (107). Once the truth of her situation comes to
light, he reassures her that she is not to blame, since she had never given him word to
suggest she was better off than she is. Once married, Moll gradually gives him the sum
she does possess, and she reflects:
He was so oblig’d by the manner, and so pleas’d with the sum, for he had
been in a terrible fright lest if had been nothing at all, that he accepted it
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very thankfully: and thus I got over the fraud of passing for a fortune
without money, and cheating a man into marrying me on pretence of a
fortune; which, by the way, I take to be one of the most dangerous steps a
woman can take, and in which she runs the most hazard of being ill us’d
afterwards. (MF, 111; original emphasis)
Though the end result works out in her favor and she pulls off a successful “as if”
moment in her courtship performance and renders it into an agreeable “as is”, her “by the
way” interjection emphasizes her awareness of just how risky her position in this game
had become. This links back to her earlier lamentation that all too often women find
themselves in situations without the proper guidance or assistance from others. Moll’s
case, her particular account, allows her to assume a role that offers insight to other
women navigating the marriage market in all its perversities.
Defoe is keenly aware of what it means to participate in what is an often ruthless
commercial market, but does not think personal integrity should be sacrificed in any
negotiations. In his The Complete English Tradesman, he emphasizes the position and
function of one’s conscience, as he refers to “the lord chancellor of his own heart” and
labels man’s conscience as “that impartial judge” (CET, 259). His discussion on the
importance of conscience and justice considers the nature of promises, and not
disappointing someone in the promises you make with him or her. Addressing how
individuals should properly conduct themselves in matters of business, Defoe emphasizes
that it is a severer injustice against another to injure their credit and their reputation, than
doing something against the law such as robbing them of their goods: “the one is
breaking open his house, but the other is burning it down” (CET), and thus, the
individual’s conscience should keep them cognizant of how they treat and handle the
intangible merit of another, rendering the internal judge one that must consider the social.
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We are asked to consider how our actions towards another might unjustly injure his or
her reputation with a third party or parties. Thus, the social becomes something more than
simply considering someone aside from ourselves—it becomes a network of influence,
where a multiplicity of promises, intentions, and obligations converge sympathy acts as
the unifying barometer through which individuals come to monitor their behavior,
passions, and reactions in relation to others.
Defoe’s preoccupation with the status of obligation and promise in the forging of
relationships greatly informs his nonfictional writing; what he says about the marriage
state positions him as someone who would be vehemently opposed to ‘irregular’
marriages that were happening in abundance because of the loose terms of these
marriages that could later be abused or forsaken. But, even more pressing, it appears that
he values the sanctity of the consensual verbal contract that demonstrates the honorable
intentions that should really be the proper and complete groundwork for a marriage.
It is because he values these private promises so highly and the stakes that they
have in the preservation of the household that he looks to the state to secure marriages.
Moll becomes the embodiment of the danger and risks behind solely relying on one’s
word. In his Essay Upon Projects (1697), Defoe shows his approval for social
improvement and commercial modernism, which would include the terms of a
companionate (rather than unequal) union between the sexes. He reasons why it is of
utmost importance to cultivate and refine the best qualities in the female sex and links it
to the logic of commercial trade. He writes that “mankind for their own sakes” should be
conscientious in “breed[ing] them [the female sex] up to be serviceable and suitable” just
like they would do with a good horse (296). Neglecting to do so would be acting like “a
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false tradesman” and educating females is overall important because of their usefulness to
the male sex. Moll becomes an example that illustrates what happens when a female goes
without proper education and refinement of behavior. In Projects, he offers a list of what
can go awry when a female is “rob[bed] her of the benefit of education”:
If her temper be good, want of education makes her soft and easy.
Her wit, for want of teaching, makes her impertinent and talkative.
Her knowledge, for want of judgment and experience, makes her fanciful
and whimsical.
If her temper be bad, want of breeding makes her worse, and she grows
haughty, insolent, and loud.
If she be passionate, want of manners makes her termagant and a scold,
which is much at one with lunatic.
If she be proud, want of discretion (which still is breeding) makes her
conceited, fantastic, and ridiculous.
And from these she degenerates to be turbulent, clamorous, noisy, nasty,
and “the devil.” (Projects, 295)
This litany of the dangers that come as a result of a lack of education are all manifested in
the character of Moll. However, we are still likely to sympathize with her with the
understanding of her lack of guidance and education that would make her better able to
navigate and adhere to social norms.
He further laments contemporary society’s lack of an education system for
women, which he labels an “inhuman custom” (Projects, 284). He states:
The soul is placed in the body like a rough diamond, and must be polished,
or the lustre of it will never appear. And it is manifest that as the rational
soul distinguishes us from brutes, so education carries on the distinction,
and makes some less brutish than others. This is too evident to need any
demonstration. But why, then, should women be denied the benefit of
instruction? If knowledge and understanding had been useless additions to
the sex, God Almighty would never have given them capacities, for He
made nothing needless: besides, I would ask such what they can see in
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ignorance that they should think it a necessary ornament to a
woman. (Projects)
These fears of what can happen when women are denied instruction are echoed through
Moll-as-character, who wishes that all women had the proper guidance offered to them to
make the right and appropriate choices as they go through life, particularly as these
choices relate to handling fortune on the marriage market.
Defoe is not the only one concerned with these questions on female education—
his contemporary, Mary Astell, takes great pains to lay out why it is crucial for society.
Though Defoe expresses a sincere appreciation and admiration for the plans of Astell, to
whose proposal he alludes, as he remarks, “and I doubt a method proposed by an
ingenious lady, in a little book called, “Advice to the Ladies,” would be found
impracticable (Projects, 285), he sees his own proposals regarding female education to be
better than hers.
Astell, who has been described as the first English feminist because of her
passionate writing on female education, received no formal education herself, though did
informally from her ex-clergyman uncle. She was also left without a dowry at her father’s
death, making her situation on the marriage market a precarious one. Astell firsthand
recognizes the value in educating the female mind – the necessity of it, not just for the
preservation of the individual, but for the benefit of the match of which she will
eventually be a part. In her A Serious Proposal to the Ladies (1694), Astell posits that a
restructuring of the female’s education system will effectively aid in the reclaiming of
men, husbands and fathers alike. At the end of the seventeenth century, Astell is calling,
quite baldly, for a break with custom—the custom that assigns beauty to the corporeal
female body and thus determines value from that. Rather, beauty and value must transfer
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from the body to the mind, and the female should turn away from the looking glass and
focus on her own inward, self-reflection. For Astell, there is a type of moral imperative to
educate female minds; beyond just this being a virtuous task for the female, it is doubly
reflected back on to the honor of her family and other men in her life. She argues that a
family’s honor is not solely constructed on sons, but sons and daughters. Thus, there is a
duty in place to educate the female’s “immortal” mind. Though she does not use this
language specifically, Astell’s claim that God gave both men and women “intelligent
souls” suggests that a female has a right to educating that soul just as much as a male. A
female with an educated mind and soul may develop the ability, as a future mother and
future wife, to “reclaim” men, emphasizing the impact of both maternal and spousal
influence. Astell’s method of argumentation places feminine rights and duties in direct
relation to men, which may make the reader question who is her target audience. The title
suggests that this is a proposal TO THE LADIES, but it would seem that it is just as
much as a proposal to the ladies and the ladies’ men. Astell’s text suggests that men are
in need of reclaiming and her proposal indicates a sort of superior function assigned to
the role of wife/daughter/mother in a union between the sexes.
Astell’s vision of an all-female educational space differs from Defoe’s idea. His
academy “should differ but little from public schools, wherein such ladies as were willing
to study should have all the advantages of learning suitable to their genius,” though he
considers the importance of needing a physical structure for the house of learning that
would “keep the men effectually away” and provide women with all the desired freedom
within the walls of education (Projects, 287). The only thing that could try them would
be their “principles of honour and strict virtue” (Projects, 288). He provides a list of laws
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and regulations that aim to ensure the security and efficacy of this educational space.
Defoe stresses the choice and willingness of each woman to enter into the house, likewise
emphasizing her choice to voluntarily leave when she has those inclinations to do so.
Defoe’s emphasis appears to focus more on the ways an educated female mind may then
come to partake more fully in the setup of a happy companionate marriage. He states, “I
would have men take women for companions, and educate them to be fit for it” (Projects,
302). If both parties are able to understand one another better and possess the proper
knowledge of each other’s intentions and promises, the hope for the mutual honoring and
upholding of these private promises can potentially be all the greater. His final remarks,
though, serve to more than suggest the necessity of female education, and it is here that I
think he dovetails closely with Astell, establishing what I see as another sort of moral
imperative:
And herein it is that I take upon me to make such a bold assertion, that all
the world are mistaken in their practice about women: for I cannot think
that God Almighty ever made them so delicate, so glorious creatures, and
furnished them with such charms, so agreeable and so delightful to
mankind, with souls capable of the same accomplishments with men, and
all to be only stewards of our houses, cooks, and slaves. (Projects, 302)
Defoe uses this fictional space of Moll to sort through what he sees to be the ‘degraded’
understandings of marriage and utilizes Moll’s story as a penitent to highlight how these
modern misconceptions and mistreatments have led to numerous legal complications and
a general adulteration of virtue and modesty in society. Defoe laments that “not one in
five hundred of those that now marry, really understand what they marry for” (Lewdness,
27). Bearing witness to Moll’s many duplicitous relationships has a two-pronged effect:
we the reader may become a part of that fractional group that is able to both acknowledge
and understand what marriage really ‘is’ as an institution. By extension, readers may be
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encouraged to cultivate and sustain an impartial view on issues of justice, particularly in
relation to property and marriage contracts. The other side of this narrative that details
Moll’s many relationships serves to compound or emphasize just how far society has
fallen away from proper understanding of motivation and intention in the forging of a
marital union, or rather, the way economic and legal boundaries and standards have
enforced the need to adhere to particular modes of social performance. Having given
evidence of the inherent dangers and issues that arise from verbal contracts and
misrepresentations of the self and one’s intentions, I will now show how this works
across gender lines and the way sympathy may still be felt for a victimizer.

Reading Defoe and Problematics of Proof and Promise
Canon law, as it was revised in 1604, would only view the ‘as-if-ness’ as an appropriate
first step, but not enough on its own for a complete marriage. It is a necessary part of the
social performance. In a contract per verba de praesenti, the exchange was binding, but
not complete. Most importantly, a complete marriage needed solemnization in front of an
ordained clergyman, in addition to the publication of banns or the obtaining of a license,
with witnesses or some form of proof. Without these forms, the marriage would not be a
complete one in the eye of the law and society, also opening up the danger that one of the
parties could choose to dissolve the union and not honor the per verba contract (an aspect
of the contract that Moll comes to recognize, having been duped by it once, and instead
later uses the knowledge of that experience to her advantage, shielding herself from the
destruction of affection). A per verba contract could be upheld if the proper evidence that
such an exchange occurred could be shown or proved and also with a clear understanding
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of the parties’ intention. Even if the contract cannot be proved, there is still the moral
concern that, in conscience and before the eyes of God, the parties are bound and
obligated to one another. Questions of proof and intention, the legally unquestionable ‘as
is’, plague Defoe’s work, and his female protagonists must learn how to navigate the
space between ‘as if’ and ‘as is’. In the case of Moll, as her story unfolds, her financial
security and domestic comfort rely so heavily on mastering the ‘as if’ that she cannot
even comment on the ‘as is’ until she is in the position of delivering her narrative in this
edited, retrospective manner. Her language illustrates that for appearances’ sake, without
the proper knowledge of will or intention, things seem a certain way from what they
actually are by legal standards. Defoe portrays Moll as the victim to the legally
indeterminate contract per verba de futuro and her life as a criminal illustrates just how
awry things may go when there is not a recognizable form of obligation.
Women were not the only ones to fall victim to the ambiguity of contract and its
bindingness. In a published case from 1733 titled The Contract Violated; or, the Hasty
Marriage, John Goole, a Vicar of Eynsham and Master in the Free-School of Witney in
the county of Oxford, details the injustices he experienced in his relationship with Miss
Hudson, now Mrs. Boyce. He insists that he is only publishing his case as a means of
ensuring no other individual falls into the unfortunate situation he did. In his preface, he
states:
I have hinted in the following case, that one end I propose by publishing it,
is to prevent all secret contracts for the future; and here, to ease
Ecclesiastical courts of the trouble of causes of pre-contract, and the
persons, who might otherwise bring them before those courts, of the
unspeakable fatigue and the ungentlemanlike and unjust treatment they
may expect from well-fee’d advocates and proctors, I will, upon too much
experience, presume to advise every man, to be very cautious how he
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commences a cause, by reason of the violation, or non-performance, of a
secret contract. (xii-xiii)
In this brief excerpt, Goole highlights several social issues and concerns: the base
behavior of those who are expected to act with more propriety, the embarrassment (felt
both privately and publicly) that falls to other individuals because of this
“ungentlemanlike” behavior, the way lawyers and judges come to reap monetary benefits
from these cases, and the overall issue of secrecy when forging a sacred bond. He is also
firm in his statement that anything he says regarding the false nature of a woman, since
that is the particular of his case, he would just as much apply when speaking about the
nature and behavior of a man, thereby stripping away anything that could look like a case
against the female sex specifically. He explains: “All that I have said in relation to a false
woman, that I may not be thought partial to my own sex, I would have extended to a base
and false man” (xv).	
  As a man of reputation in his town, his choice to potentially sully his
name does not outweigh his desire to expose and hopefully rectify a grave injustice done
to him (or at the very least, his hope of saving others from the same fate becomes more
important than how people’s opinions of his may change).	
  
The situation: Mr. Goole engages himself in secret to Miss Hudson without
demanding her verbal consent at that present time, as he intends to wait until she is at the
proper age of consent. They exchange letters and have in-person meetings under the
supervision of Miss Hudson’s guardian, Mrs. Hall. Later, Miss Hudson marries Mr.
Boyce, and insists that she was never engaged to Mr. Goole, and claims he demanded her
engagement, even though she said her mother would not consent. Mr. Goole eventually
seeks out legal counsel as well as personal vindication (through this publication) and
proceeds with all civility in his communication with Mr. Boyce. In short, Miss Hudson
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breaks their secret contract by entering into a second marriage, but denies that this
previous contract holds any validity and therefore does not or cannot interfere in her
current marriage to Mr. Boyce—Mr. Goole has no claims on her nor can he insist upon
reparations from her or her husband if the secret contract is not recognized.
As he relays his case, he offers evidence in the form of letters and recorded
conversations to show why he would be led to believe that his contract with Miss Hudson
was a sacred and binding one, impressing upon his readers that, “It was incumbent upon
me to show she was in earnest, and that she had given me all imaginable reasons to think
so”(13; my emphasis). Even so, it is only ever imaginable because of the precarious
nature of verbal contracts, especially ones conducted in relative secrecy. He records a
striking moment, however, that presents Miss Hudson with the ‘out’ should she be base
enough to take it: “Whereupon I immediately kneeled upon my right knee, and said ‘Dear
Miss! I here solemnly, in the Presence of God, engage myself to you: you shall not now
engage yourself to me; you shall take your own time for it.’ And then she took me up
with both her hands, and said, ‘It is all one as if I had.’” (8; my emphasis) Her verbal
response that includes the telling as-if acts in such a way that is meant to validate the
desired as-is, but she remains unburdened by its actuality. What Goole uses as his
evidence of them being linked together is largely his interpretations of as-if styled
statements and actions, which feed into his imagination, inclinations, and (rightfully, as a
reader of his case would argue) his expectations.
The injustices, however, seem to multiply. Goole seeks to show that her marriage
to Mr. Boyce is not a valid one, since she is already bound to him. As he reflects on the
nature of their situation and how their contract was initially conceived, he admits:
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And now I solemnly profess, that I had never heard of the distinction
between a contract of the present time, and a contract of the future; that I
did not know it was possible for persons to contract themselves
indissolubly in private; nor, that the contract entered into by Miss Hudson
and me was any force of law, till at least two months (according to my
best remembrance) after Miss Hudson was married to Mr. Boyce. (19-20)
Up until this point, he was only operating under the force of conscience and personal
integrity, without necessarily considering the legal implications of his situation. This
legal revelation is a significant one and can bring us to consider Moll’s situation with the
elder brother as both a moral and a legal injustice. While Goole’s status as a vicar and
school-master (and as a man) allows him to write and publish in defense of his honor and
character, Moll’s recourse is limited. Her case goes through the hands of a male editor,
and the scenes that detail her secret relations with the elder brother mostly lament her
foolishness and lack of counsel, but do not outwardly seek legal or personal vindication.
This highlights a naïve Moll’s lack of awareness of legal procedure, and as a female, her
main focus that naturally looks towards affection. She does, however, echo Goole’s
account (or rather, Goole echoes hers) on the point of as-if-ness and the expectations
regarding obligation that stem from the appearance of a binding exchange. Once she
becomes more entrenched in the male-dominated terrain of the commercial market does
she become more aware of the legal and technical aspects of obligation and contract.
How we choose to understand Moll Flanders as a character and Moll Flanders as
a text is a subset of the larger discussion on what it means to understand Defoe.
Questions surrounding the way we read Defoe’s work continue to be a part of the critical
debate in Defoe studies. In Daniel Defoe: Contrarian, Robert James Merrett emphasizes
the importance of reading Defoe’s fiction and nonfiction with a particular attention to his
use of language and his preoccupation with his own reader-responses, arguing that we
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need to read “less from the standpoint of literary realism and more from linguistic and
cognitive perspectives” (4). As he makes his way through an impressive amount of
Defoe’s corpus, Merrett continually returns to what he sees as the polarity of Defoe’s
thinking, suggesting that Defoe “knows that narrative mediates experience for good as
well as ill and that, since we live amid probabilities and uncertainties, stories should be as
reflexive for readers as for characters and narrators” (216). Defoe uses this as the means
to expose readers to the points—good and ill—of a particular case, though in the case of
Moll, we only ever receive Moll’s edited account, and while this perspective makes me
question Merrett’s point about Defoe’s desire to show all the probabilities and
uncertainties that exist in the everyday, I think Defoe’s claim of offering a true account of
Moll’s experience ironically highlights the way narrative may function in soliciting
something like readerly sympathy, even with characters who indulge in the “ills” of life’s
uncertainties. The “linguistic and cognitive perspectives,” for Defoe, are rooted in the
language of equity and moral philosophy. As other critics have shown, what Defoe sets
out in Moll runs contra (plot-wise) to his didactic writings on family and religion, yet he
still presents Moll as a text meant to educate and inspire thoughtful debate, on both moral
and legal planes.6
Linguistic and narrative ironies and contrarieties inform much of Merrett’s own
inquiry into Defoe’s work, and in the chapter dedicated to questions of sex, family, and
marriage, he describes Moll as both victim and victimizer (221). This duality in Moll
makes sense—she becomes victim to the system that encourages matching with those
who will support you financially without necessarily needing the terms of affection, but
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  See Ann Campbell’s “Strictly Business: Marriage, Motherhood, and Surrogate Families
as Entrepreneurial Ventures in Moll Flanders” (2014)	
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then she turns right around and propagates this very system through her own actions and
choices. As victimizer, though, she justifies her actions, making her choices seem like the
only viable ones given her circumstances and position in society. One of the primary
ways Moll embodies both victim and victimizer is through her involvement with concepts
of promise and contract. She demonstrates her knowledge of negotiation and contract
throughout the text, and is wary about signing herself into any situation that could be
deemed legally binding or permanent. When she is making arrangements with a married
man, she explains her conditions for them to be together:
In short, I carried on the argument against this so far, that I convinc’d him,
it was not a proposal that had any sense in it: Well then he went from it to
another, and that was, that I would sign and seal a contract with him,
conditioning to marry him as soon as the divorce was obtain’d, and to be
void if he could not obtain it. (MF, 159)
She is not to be fooled or seduced by terms that play to feelings of affection, unwilling to
entertain any agreement that does not have “any sense in it,” highlighting her need for a
logical interaction that will lead to some further payoff in her favor. That the gentleman
“went from it [the original proposal] to another” suggests his own recognition of Moll’s
ability to differentiate a worthy, reasonable offering from a masculine manipulation of
female feeling. This scene continues with her ruminating that better opportunities might
arise for her should she decide to go to Lancashire, and she states: “In a word I avoided a
contract” (MF, 160). She wants, however, to keep her options open and gives the married
man “her word” that should he successfully divorce and let her know of it, she would
then come up to see him and discuss things more seriously. This exposes the fault lines in
something like a per verba contract—without any proof, the only thing to fall back on is
one’s “word” and Moll purposely avoids any tangible sign that would somehow bind her
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to honoring a marriage with this man. She recognizes the liability that stems from a
written exchange and is wary of the legal force behind both her words and actions.
Moll firmly relies on the “as if” throughout her account, purposely allowing the
appearance of things to stand in for a temporary reality if it can be to her benefit. When
she is accused of lying about her fortune to a lover, she questions him, asking if he can
point to the moment when she made claims to things she did not actually have, but “he
own’d again I had not; but said, I had appeared as a woman of fortune, and he depended
on it that I was so, and hoped he was not deceived,” and Moll tells him that “I am
clearing my self from the unjust charge of being concern’d in deceiving you” (MF, 165).
Moll is able to navigate any legal consequences because she knows the power of
language and its relation to promise, intention, and obligation. Though she willingly
conjures a certain set of expectations in this man, ultimately he is at fault for not being a
more careful reader and allowing this self-deception. This scene acts as a type of foil to
an earlier anecdote, when Moll recounts her interaction with a woman of decent fortune
who inquires directly into the finances of a male suitor, who takes offense to her inquiry
and stops his pursuit of her. Taking these two different accounts into consideration, the
reader must weigh one ill situation alongside another, female as victim and victimizer,
and as Merrett suggests, readers need to inhabit the variant cognitive and linguistic
perspectives that the text inhabits and creates, but with Defoe, there must also be a certain
attention paid to equity.
Merrett’s claims begin to align with my own as he presents the cognitive
argument about readerly judgment. He states:
The more characters and narrators fail and convey why they fail, the more
they invite readers, obliquely as well as directly, to draw positive
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inferences. If characters and narrators cannot solve the problems of
personal integrity and moral will, they approach such problems so that
readers may more nearly perceive and analyse them. The gap between
characters’ and narrators’ conduct and knowledge forms a discursive
space that mediates ironies crucial to reader response. (Merrett 230)
Moll’s biggest problem is her knowledge that there is a lot of legal status ambiguity
surrounding marriage but she still tries to work within the terms that she knows to be
problematic. Her focus on blameworthiness and intention is striking. Her reflections
demonstrate that she knows that through certain lack of expression, her true intentions are
often masked; however, she skirts around assuming any blame because she detaches
herself from any sign of physical proof of direct involvement. She acts as her own judge
as much as she is able to, evidenced in the previously mentioned scene when she tells her
suitor that clears herself of any unjust charge he may put to her about deceiving him as to
her ‘as is’ status of fortune. However, this ambiguity of the moral and legal also leads
Moll into a deep reflection on what she actually owes to her linen-draper husband (“I had
a husband, and no husband” (MF, 94)) and we see a moment of self-blame and guilt:
But I never once reflected that I was all this while a married woman, a
wife to Mr. —— the linen-draper, who, though he had left me by the
necessity of his circumstances, had no power to discharge me from the
marriage contract which was between us, or to give me a legal liberty to
marry again; so that I had been no less than a whore and an adulteress all
this while. I then reproached myself with the liberties I had taken, and how
I had been a snare to this gentleman, and that indeed I was principal in the
crime; that now he was mercifully snatched out of the gulf by a
convincing work upon his mind, but that I was left as if I was forsaken of
God's grace, and abandoned by Heaven to a continuing in my wickedness.
(MF, 146)
She acknowledges that there is some action that needs to be taken in order to dispense
with or dissolve a marriage contract and shows concern over the legality of her situation.
Her status as a whore and adulteress seems unavoidable, since she has no legal recourse
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through which she can end her current legal state of marriage. She relates that the linendraper has been gone for fifteen years and that she should be able to “conclude he was
dead, and I might freely marry again to whom I pleas’d” (MF, 148). The case of
abandonment raises questions about whether or not legally Moll may eventually be free
again to marry, spurring another debate about the moral implications of Moll pursuing a
new relationship without the official dissolution of a prior one. Even though Moll does
commit adultery, readers are less inclined to judge her for that as the narrative encourages
us more towards sympathy based off the inequity of her situation because she is a
woman.
In Lewdness, Defoe distinguishes between the legal (formal) and the spiritual
unions of matrimony. He states:
To say Love is not essential to the Form of a Marriage, is true; but to say it
is not essential to the Felicity of a married State, and consequently to that
which I call Matrimony, is not true; and you may as truly say, that Peace is
not essential to the good of a Family; as that the Harmony and
Conjunction of Souls are not essential to the Happiness of the Persons
joyn’d together. (110)
Moll recognizes what she misconceived as affection and harmony and she is able to point
to the “as if” moments in her narrative because she knows the “as IS”. She is not some
sort of delusional person. As other critics have argued, Moll is certainly both aware and
knowledgeable of the type of strictures associated with English marriage law. Ganz
insists that, in Moll’s paraphrasing of her exchange with the elder brother about his
promises of marriage, she displays “an accurate knowledge of seventeenth-century
English marriage law” (165). But if she is not fooling herself, neither is Moll merely a
manipulative schemer. Despite her clever nature, I still read her as a figure with whom
we should sympathize, up to a point, because of the cultural and legal systems of which
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she is a part, rendering her both victim and victimizer. As Ganz points out, Moll’s
“halting and choppy narration reflects the uncertainty surrounding her identity” (166) and
she is no longer able to securely claim status as mistress or wife. Her blurred status, her
inability to locate herself within the terms of a particular relationship, places Moll in a
space that requires the conscience that inhabits a court of equity. This language of “as if”
is significant because of the predominance of ‘irregular’ marriages in England in the
eighteenth century prior to 1753. Verbal consent would have been enough to legitimize a
union morally, but falls short in solidifying a legally ‘regular’ marriage. Moll’s ‘as if’s’
seem to gesture towards the belief that the promises should be enough, but they are not in
actuality. Recognition of this fault in the system then allows Moll to tamper with the
nature of promises and intention, seen in the interactions where she deceives because she
does not verbally participate in any exchange of promises. The lack of verbal proof
comes to her aid and creates the space for the possibility of ‘as if’ and desired
appearances that skew perceptions of intention.
Literary criticism extending as far back as Ian Watt’s seminal The Rise of the
English Novel raises questions about the veracity of Moll’s account as well as the
reliability of her identity. On the point of narrative structure and Moll’s sense of morality
and identity, Watt argues:
Moll’s loves and larcenies would obviously lose most of their attraction
for the reader if they were too heavily sprinkled with the ashes of
repentance; and partly because such a perspective called for a very
rigorous separation in time between the consciousness that had performed
the evil deeds and the reformed consciousness that was responsible for
their redaction. (116)
John Murray considers the performative aspect of this narration and construction of
identity, suggesting that Moll is intentionally performing as the economic masculine
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individual in order to challenge and transcend the conceived barriers of gender and class
prevailing in eighteenth-century English society. He argues that “her freedom from
punishment of sin limits her ability to value penance as a means for achieving selfawareness and is a symptom of modern economic individualism experienced by an
emergent eighteenth-century middle class” (52). Because there is no place for the
economically autonomous woman, Moll must assume the male role. Because she delves
into this type of role-playing, as Murray calls it, she is prevented from ever fully
“authenticating her identity” (54). While I think this observation raises complex questions
about what it could possibly mean to be authentic or how to go about authenticating an
identity, I believe it also offers a means for considering the importance and necessity of
gendered role-playing and audience perception. Drawing back to questions of equity,
Moll’s status as a single female surviving in a phallocentric urban economy should give
us pause to think about how her particular situation could possibly justify the way she
chooses to role-play and manipulate her own identity within her given environment.
Critics like Maximillian Novak read the text more in the vein of a picaresque,
where a reader would respond to the comedy with “amusement and a certain suspension
of moral judgment,” countering G.A. Starr’s reading of the overall seriousness of Defoe’s
writing (457). Other accounts refer to Defoe’s narrative “variety” whereby he purposely
incorporates multiple popular genres in a single unified text to appeal to a wide range in
audience. Defoe loosely adapts the rogue narrative of highwaymen and other themes of
popular criminal literature while also taking into account the appeal of
penitent/confessional texts or spiritual autobiography. Kate Loveman considers the
change in literacy rates during the time of Defoe’s publication and why this narrative
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variety matters. She observes that for both men and women in London, literacy rates were
significantly on the rise and the urban population surged to the point that between 1650
and 1750, one-sixth of England’s population had lived in the nation’s capital, so a text
that warns about criminality would gain traction. Moll Flanders was more expensive and
longer than traditional criminal narrative texts circulating in the literary marketplace; the
expectation, however, that it would be read aloud let it continue to reach a wide audience
across gender and class—Defoe uses readers’ predilections for news and gossip to his
advantage.
Defoe’s departure from traditional criminal narratives is one that explores both
moral and legal ambiguities. Loveman observes some of these “gray areas” and suggests
that Defoe intentionally creates a calculated misdirection in the text to encourage debate
amongst readers. For instance, Moll’s affair with the elder brother—a situation that could
be punished in church courts, but she does not seem all that concerned with any other
legal ramification. (Rather, her concern lies more with her desire to have been better
guided and more astute in her choice of a lover). Her and her linen-draper husband’s fall
into bankruptcy and the laws governing that are also semi-unclear (a personal experience
Defoe himself would relate to). The real first moment of definitive ‘crime’ is Moll’s
entering into a bigamous relationship, but the moral ambiguity persists here. Moll comes
to exhibit the necessity of social performance and manipulation of the marriage market in
London in order to preserve the self—Defoe’s text strategically creates the room for
moral debate and readers become judges of Moll’s equity case.
One such debate revolves around the display of wealth in the context of courtship.
Even if she were to have economic autonomy, Moll could not safely advertise herself as
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wishing to avoid finding a spouse. Rather, she must place herself in a position of seeking
a husband who would then be able to manage her finances and shoulder the burden of
financial responsibility. Moll considers her need for female counsel in navigating this
course of courtship and the overall way of self-representation on the market:
With this stock I had the world to begin again; but you are to consider that
I was not now the same woman as when I lived in Redriff […] I cast about
innumerable ways for my future state of life, and began to consider very
seriously what I should do, but nothing offered. I took care to make the
world take me for something more than I was, and had it given out that I
was a fortune, and that my estate was in my own hands…(MF, 148-49; my
emphasis)
There is the intention to deceive, but doing so in the interest of self-preservation.
Interestingly, Loveman points to a real 1725 legal case in the Old Bailey that shares
significant similarities to Moll’s fictional case: newspapers recorded the trial involving
Mr. Cockerell, Mrs. Gregory, her daughter, and Abigail Cole. Though the account was
published in the Weekly Journal, all the particular details could be found in the
Proceedings of the Old Bailey, available for public purchase. Similar to the way Moll and
her friend mislead a gentleman in allowing him to believe Moll is a genteel lady with a
fortune, the Gregory women trick Cockerell into marrying Abigail Cole, who was in fact
a maid servant for Mrs. Gregory’s eldest daughter. Once Cockerell realizes he has been
duped, he presses charges against the Gregory women. The ruling, however, lands in
favor of the ladies:
The Court having summ'd up the Evidence, and the Pleading of the
Counsel on both sides, (the last of which we have not Room to insert)
observed to the Jury, that the Marriage Vow of the Plaintiff over-turn'd the
whole Indictment, for in that he had acknowledged, that he did not depend
upon the Report of her Fortune, when in a most solemn manner he protest
that he took her for Richer for Poorer. - That he took her (not for the Sake
of a Barbadoes Plantation) but to live with her after God's Ordinance; that
is, for the Procreation of Children, and for the mutual Society and Help of
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each other. The Jury acquitted the Defendants. (Old Bailey Proceedings,
7)
The manipulation of the market and social performance of gentility is thus indirectly
condoned through their acquittal. This case, then, seems to offer a way of justifying
actions like Moll’s. In these moments of trickery, Moll’s ‘crimes’ become the occasion
not just of censure and amusement, but also (perhaps oddly so) of sympathy.
Defoe’s own perspective on marriage contract complicates the way we should
respond to Moll as a sympathetic character. He argues that mutual affection is the
“essential part of the contract” and that “you must take the consequences” of entering into
a marriage (Lewdness, 118). In Moll’s first real encounter with a man, the elder brother of
the family for whom she acts as governess in Colchester, she does not enter into an
official and complete marriage contract, but there is evidence of mutual affection. This
raises some pressing moral questions about intention and consequences: if the “essential
part,” as Defoe labels it, is there, does this stand as a case for a court of equity and do we
or should we blame Moll for the way she forms her expectations? Once the contract per
verba de futuro with the elder brother dissolves from lack of proof, we start to see the
formation of an unabashedly mercenary Moll who cannot and does not feel obligation
towards anyone truly but herself. This narrative of transformation into a more hardened
“criminal” includes particular guideposts for how to read the text, with subtle yet pointed
reflections of the pattern Defoe establishes in his preface, which insists we should read
Moll as a true penitent. Defoe uses the character of the older brother as an initial
representative of the gaps that pervade English common law. Because of the gaps in the
legal system surrounding ‘regular marriages’ and per verba contracts prior to 1753,
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Moll’s case is one made for a court of equity; lack of legal coverage leads, in part, to her
prolific life of crime, thus raising the question of who is really to blame: Moll or the
English legal system? Looking back to the outer frames of the novel—the beginning of
Moll’s self-narration and the editorial frame—the former points to the need of the state
from the get-go and the latter moves us from actual legal courts and system to a court of
public opinion through the readers. The first page of her narrative suggests her initial
downfall stems from a gap in the system. She critiques the way England chooses to
handle the children left behind by executed or transported criminals; this sets up a future
point in the episodic text where Moll herself ends up in Newgate, almost as an occurrence
of destiny predicated on her birth, but realized retrospectively. She describes the
advantages in other countries like France that place orphans under the care of the
government and she laments: “had this been the custom in our country, I had not been left
a poor desolate girl without friends, without cloaths, without help or helper in the world,
as was my fate” (MF, 45-6). This fate includes: incest, bigamy, adultery, thievery, felony;
these are the buzzwords that we associate with Moll’s narrative, starting with the very
title page of the text. However, filling a narrative with this type of sinful material is not
dangerous for those “who know how to read it, and how to make the good uses of it,
which the story all along recommends to them” and thus Defoe uses the Preface to spell
out the proper protocols of reading, stressing authorial intention and privileging “moral”
over “fable” (MF, 40). The barely masked guidelines delivered in the prefatory material
are essentially guidelines not just for reading, but for how to approve and disapprove of
the plot to follow. Ultimately though, the editor washes his hands of any responsibility
for readerly agency, suggesting that “if he pleases to make use of it” then the text in all its
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parts may surely provide him (the reader) with both “just and religious” lessons and
reflections (MF, 41).
My colour came, and went, at the sight of the purse, and with the fire of
his proposal together; so that I could not say a word, and he easily
perceiv’d it; so putting the purse into my bosom, I made no more
resistance to him, but let him do just what he pleas’d; and as often as he
pleas’d; and thus I finish’d my own destruction at once, for from this day,
being forsaken of my vertue, and my modesty, I had nothing of value left
to recommend me, either to God’s blessing, or man’s assistance. (MF, 6364)
In this early scene with the elder brother, Moll reflects on the exchange that comes to
equate her virtue with tangible gifts. She recognizes that in the moment of allowing her
virtue to take on commercial value, the moral value has been depleted (and can really
only be upheld through the guise of carefully managed performance). Where the
eponymous heroine of Samuel Richardson’s text Pamela will face a similar conflation of
property and propriety when she is offered a contract from her rake-master, she resists
letting her moral, virtuous “Jewel” degenerate into a jewel exchangeable in an economic
market. Once Moll has made the choice to tamper with these discordant value systems,
she becomes more entrenched into the space of the “as if” that requires her to feign
virtue, which is really just economic and worldly savviness.
Navigating the particulars that are considered both the good and the ill portrayals
of humanity in Defoe’s texts requires trying to make sense of what constitutes obligation
for Defoe and how these obligations, particularly in Moll, stem from her ability to roleplay exceptionally well in society and continually be resourceful with a sense of female
autonomy, soliciting our sympathy. It is this necessarily artful relationship to society that
pushes Moll forward in the manipulation of her own story (and, I argue, what drives the
editor’s essential manipulation of Moll’s story): what would make her appear socially

35

	
  
acceptable, or really, what would make her appear to be in the role of the true penitent,
and thus someone we, the readers would want to sympathize with? Looking back to The
Complete English Tradesman and Essay on Projects, where Defoe is preoccupied with
how to cultivate and regulate appropriate and moral behavior in an evolving commercial
society, he does seem to negotiate some allowances for women who must also participate
in that world; he recognizes the difficulties presented particularly to women because of
their sexuality. It does seem that it is less Moll’s, and more so the editor’s (Defoe’s),
desire to have readers sympathize with her. Compare to another literary criminal
narrative like John Gay’s The Beggar’s Opera (1728), which is more outwardly comical,
or Defoe’s own account of the criminal life of Jonathan Wild (1725). In the preface to
Wild, Defoe notes: “It is something strange that a man’s life should be made a kind of
romance before his face, while he was upon the spot to contradict it; or, that the world
should be so fond of a formal chimney-corner tale, that they had rather a story should be
made merry than true” (iii). He continues that those who simply wish for a story to amuse
them should go and purchase the fictional accounts circulating on the market, but that the
persons who desire a true and factual account should stick with reading Defoe’s history.
Moll’s situation is also quite peculiar, bringing the text back to the need for a judgment in
a court of equity. She is a strange object of sympathy, since she victimizes a multitude of
individuals throughout her life, while also falling victim herself. Even more bizarre is the
culmination of her story, where she returns to America with her Lancashire husband,
Jemy (the only individual we can ever really read as her having true affection towards).
Their relationship, though, is founded on mutual deception—a multitude of as if’s
proliferate until they are realized only as “if’s” or well-calculated charades. Even so, it
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would appear that their excess of affection for one another, the only actual “as is”
between them, is what saves them. They do eventually end up legally married to one
another and Moll becomes his provider and he never casts judgment upon her past life (or
really, ever, his own), a confirmation of Defoe’s privileging of affection in Conjugal
Lewdness.
The very structure of the novel produces the possibility of the reader judging her
with a fuller knowledge—that of Adam Smith’s impartial spectator. The reader sees Moll
as she sees herself, but also has the ability to step outside of that view. Regarding
sympathy, Smith states that “the compassion of the spectator must arise altogether from
the consideration of what he himself would feel if he was reduced to the same unhappy
situation, and, what perhaps is impossible, was at the same time able to regard it with his
present reason and judgment” (TMS, 12). In order to reasonably judge Moll, or even
come close to something that resembles reasonable judgment, the reader must attempt to
imagine herself in Moll’s circumstances while simultaneously maintaining a certain
removal that could permit her to see the circumstances without the passions of the
sufferer. She is incredibly resourceful and we strangely end up liking her despite also
being aware that she is often successful only because of her manipulative abilities.
Moll must present her account in such a way that readers can begin to understand
her trials and how she came to spiral out into a life of criminality and vice. I think it is the
challenge for the reader to choose whether or not to see Moll as a penitent. This is the
editor’s intention, but quite often Moll’s account seems to override what is spelled out in
the editor’s prefatory material. Her semi-spiritual autobiography combined with the
threads of popular criminal literature attracts a diverse readership with variant responses.
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We know Moll is manipulative and resourceful—these characteristics are what have
allowed her to be successful for so long as a criminal (and contribute to the text’s
entertainment). This admittance of her moral failings alongside her expressed desire to be
exculpated, however, continues to solicit our sympathetic replies. There is the danger,
though, that we are merely being seduced by another occurrence of her manipulation.
Smith refers to the sympathizer’s momentary “imaginary change of situation” and
how it is continually interrupted by the notion that they are personally shielded from that
immediate sense of suffering (TMS, 19). To further complicate matters, Moll’s actual
“situation” is constantly in flux, to the point that even a quite keen reader would have
difficulty keeping accurate knowledge of what exactly is the case at hand. Her account of
a multitude of husbands, lovers, unsavory acquaintances, and moves between England
and America, particularly as it is told from her distanced memory from this time in her
life, render her a fairly difficult to trace protagonist. What is ultimately culled, I think,
from taking in all the particularities of Moll’s story, one that combines multiple literary
genres and embraces and encourages complicated legal and moral debates without clear
resolution, is that Defoe’s experiment in equity is also one of casuistry. We are drawn
into the story of Moll’s desultory path and it is because of this that we are able to realize
the moral value of her text. The moral philosophy that unfolds comes to shape our
understanding of jurisprudence as it applies to Moll and the proliferation of “as if”
moments requests that we consider how and why the “as is” cannot always be clearly
defined.
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CHAPTER 2
PAMELA AND CONTRACTUAL UTILITY: BURLESQUE CONTRACTS AS REAL
CONTRACTS
I know your grateful Heart, said he, but remember, my Dear, what the
Lawyers tell us, That Marriage is the highest Consideration which the Law
knows. And this, my sweet Bride, has made you mine, and me yours; and
you have the best Claim in the World to share my Fortune with me. But,
set that Consideration aside, what is the Obligation you have to me?
(Pamela, 350)
This question concerning obligation appears in the second volume of Samuel
Richardson’s ground-breaking, market-changing literary experiment, Pamela (1740).
Contemporary critics of his epistolary novel questioned the unfeigned virtue of the
eponymous heroine as well as the sincerity of her husband-rake’s (Mr. B’s) moral
reformation. Perhaps even more problematic, though, are the questions surrounding the
unlikelihood of the match given the great disparity in social class and rank. The marriage
raises Pamela from her low station, drawing her into a more elite, gentrified way of
living. Socially, nothing changes for Mr. B, except for maybe a few raised eyebrows from
his peers, but he comes to liken Pamela’s elevation in status to his own elevation in
virtue. The union appears discordant, unequal, as well as one dangerously setting a
precedent of unreasonable expectations for possible social-climbers. Marriage dismantles
the social inequality, as Mr. B expresses in this passage, though Pamela does appear to
retain anxiety throughout the narrative regarding her proper station. These observations
become important for current critics, who address the different ways Richardson’s text
may be read or stress what has been referred to as Richardson’s attempts at “market
maximization” whereby he continually re-markets his text as a seemingly different

39

	
  
product, allowing it to be pious, pornographic, and pedagogical (Keymer and Sabor 37).
While we may choose to read Pamela as a version of an eighteenth-century conduct
book, or a reformatting of the popular salacious genre of a roman-a-clef or a secret
history, or something else altogether, I analyze Pamela in light of eighteenth-century
understandings of contract and the changing nature of promises and views on utility that
stem from England’s developing credit economy.
My approach is necessary, as it builds on but goes further than these established
traditions of reading. By reading Pamela under the terms of marriage contract and
settlement, readers may also come to recognize the uncommonness of Pamela’s situation,
as well as why her story is one that requires consideration in a court of equity. How
promises are verbalized and come to bear on virtue and obligation in this text draw
readers into a position where they need to consider the complex relationship between
utility, morality, and unintended consequences. The contract per verba de futuro that Mr.
B offers Pamela, what I will call the “burlesque contract” from this point on, veers from
the would-be acceptable intentions in a more typical verbal contract. While these
marriage contracts are supposed to lay the groundwork for the eventual solemnized
union, Mr. B’s lays out the terms that would make Pamela not his wife, but his mistress.
Thus, Pamela’s case and her involvement in this type of contract warrant treatment in a
court of equity in the mind of the reader.

Smithian Utility in the Burlesque Contract
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In the scene that serves as my epigraph, Mr. B addresses his new, young wife and
former servant, reminding her that their contract is mutually obliging and indicative of
certain sets of promises. Mr. B continues with a litany praising Pamela’s qualities of
grace, wit, judgment, et cetera. and momentarily reverses the question, reflecting it back
onto himself: “Where then, my Dearest, is the Obligation, if not on my side to you? – But
to avoid these Comparisons, let us talk of nothing henceforth but Equality” (P, 350). As
Mr. B works through his reasons why each party in the marriage settlement contract must
consider his and her obligations to each other, we begin to see a problematic conflation of
property and propriety; Pamela is rich in virtue while Mr. B is rich in fiscal wealth. While
it looks like Mr. B is setting aside tangible property (“set that Consideration [of Fortune]
aside”), his language continues to make statements of value. There never really is any
getting away from questions of property. His commentary suggests that Pamela’s
intangible property (wit, judgment, grace) may be equally exchangeable with the more
tangible property he has to offer (social rank, money, landed interest). Now that they are
contractually bound, making this distinction between types of property becomes
seemingly less important. Their union through the marriage contract proves [potentially]
beneficial for both parties; however, where Pamela may immediately experience the
advantages of monetary wealth (Mr. B physically places money into her hand to
distribute and make use of as she sees fit) and elevated social status, Mr. B must rely on
the hope and promise, the credit of virtue, that his “future Life” is able to “become nearly
as blameless” as his Pamela’s is now (P, 351; my emphasis). Their shared ownership of
one another’s fortunes commoditizes Pamela’s virtue—propriety becomes property and it
is invested with exchangeable value, thus proving useful, though in the very limited terms

41

	
  
of Mr. B’s personal economy and household government. This value attached to her
virtue, he reminds her, is not constant (like any measure of value in a commercial
market), but rather, relies on the way she continues to maintain this level of propriety; his
obligations to her hinge on her obligations to him, or, as he states, his obliging nature
“will last as long as your Merit lasts” (P, 357). Both Pamela and Mr. B are continually
looking towards a future point that depends on these perpetually renewable promises of
property and propriety.
Pamela cannot change—only Mr. B changes; likewise, virtue as such does not
change, but rather, produces change in the world. Pamela’s virtue, then, positions her in a
role of power and authority, though she is only as powerful as she is virtuous. This sense
of virtue’s power and efficacy plays a central role in Smith’s Theory of Moral Sentiments.
Here, Smith shows his concern over the dangers of possibly equating economic and
moral value, and the friction in his philosophical account reminds us that the great and
the good are not the same thing. He warns against what he labels a “fascination of
greatness” and details the “contagious effects of good and bad company” (TMS, 226);
thus, our sympathies should not lie with the great, rich, and powerful, but rather, the
good, virtuous, and wise. Even if we do not fully assimilate with the latter, making them
a part of our regular company will produce beneficial contagious effects. Though these
two contracting parties in Pamela are operating on two different systems of exchange
(and despite Mr. B’s conflation of the two systems, property and propriety ultimately
remain distinct), their marriage contract has rendered their obligations equivalent: Pamela
may expect immediate financial security, yet she also relies on the credit of Mr. B’s
social status; Mr. B relies on virtuous credit. It would seem that he is investing in Pamela-
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based stock, in the hopes that the payoff will be a means to climb out of his own moral
debt. Their marriage contract and settlement ultimately highlights the utility of
collectively pursuing moral and fiscal wealth. This is utility understood in the Smithian
sense, whereby a pleasurable harmony occurs, in this case through the common pursuit of
both immaterial (moral) and material (wealth) gains.
Utility for Smith also means that there is a disjunction between intentions and
consequences – we may pursue certain tasks and projects of social improvement, for
instance, because of the “love of system” as well as “art and contrivance” for their own
sake, but these very systems we admire just often happen to “promote public welfare”
(TMS, 185). Mr. B, who may be seen as a sort of representative of the public as the local
JP, is transformed for the better in ways he could not have predicted. Readers witness Mr.
B in hot pursuit of the beauty that is Pamela’s systematic adherence to her own virtue.
The other artful system in play here is Mr. B’s own attempts at seduction – his following
through of a play of rakishness that ultimately, ironically, turns into his reformation and
lawful marriage, and Pamela’s material gain. The burlesque contract, masquerading as a
contract per verba de futuro, becomes the key representative moment in the text that
demonstrates the simultaneous systematicity of Mr. B’s plans of seduction and Pamela’s
preservation of virtue. If we are to recognize Mr. B’s household as a type of public
whereby Mr. B acts as government, his choice to bring in Pamela reflects Smith’s theory
about the nature of utility in respect to approbation. Smith states:
All constitutions of government, however, are valued only in proportion as
they tend to promote the happiness of those who live under them. This is
their sole use and end. From a certain spirit of system, however, from a
certain love of art and contrivance, we sometimes seem to value the means
more than the end, and to be eager to promote the happiness of our fellowcreatures, rather from a view to perfect and improve a certain beautiful
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and orderly system, than from any immediate sense or feeling of what they
either suffer or enjoy. (TMS, 185)
Pamela’s virtue and propriety must be recognized as possessing value in order to give
Mr. B the opportunity to work towards paying his moral debt. Her place within the
household, this domestic government, must also reflect a sense of pleasing utility, as
Pamela becomes the means to “perfect and improve a certain beautiful and orderly
system”.
Her responsibilities shift once she is a wife, and her writing transforms from the
letters and diary entries that detail how she is working to preserve her virtue and instead
become more of a catalogue of how she comes to maintain a system that keeps the
household running efficiently. Mr. B initially values (desires) Pamela because of her
charming looks and what he misreads as coquettishness (and many scenes detail him
growing impassioned as a result of what he labels her “sauciness”). Her resistance, which
stems from her adherence to virtue, not coquetry, becomes the vehicle by which Mr. B
recalibrates his own value system, and his desire for Pamela is intimately linked to an
admiration and awe of her inability to be seduced, which is made formally clear in her
responses to his proposals in the burlesque contract. Pamela’s value consequently
heightens as Mr. B recognizes her as the means through which he, too, may come to lead
a life of virtue. His debt to her is protracted through his initial defiance of common law
when he originally offers Pamela the “burlesque contract” that would provide her with all
the advantages of a wife without the actual marriage. Just as troubling, he comes
dangerously close to violating equity by subjecting Pamela to the scorn of being a “kept
woman”, which she flatly rejects. As she upholds her virtue, she likewise preserves the
terms of an equitable judgment. By presenting Mr. B with the obverse of his written
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desires, Pamela frees up the space where their competing wills dovetail into an actual,
complete marriage contract in keeping with the terms of legality and morality.

Multiplicity of the As If: Writing “To the Moment,” Sham Marriages, and The
Literary Marketplace
“The ‘as if’ that I locate in my treatment of Defoe in chapter one becomes crystallized in
Richardson’s epistolary text. While Moll is written from the perspective of its already
having happened, Pamela draws readers in with the “to the moment” style of writing, and
we are equally drawn into Richardson’s wish that we read the text ‘as if’ this immediacy
was in fact the case. My reading the burlesque contract, the ultimate ‘as if’ moment of the
text, hinges on a utilitarian (with a lower case “u”) perspective with respect to promises,
property, and the harmony between both. Visually, this is how the burlesque contract
appears in the text, with the left side being Mr. B’s words and the right, Pamela’s:

VII. You shall be Mistress of my Person
and Fortune, as much as if the foolish
Ceremony had passed. All my Servants
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shall be yours; and you shall chuse any

seventh Article contains. Hence have

two Persons to attend yourself, either

proceeded all my little, abortive Artifices

Male or Female, without any Controul of

to escape from the Confinement you

mine; and if your Conduct be such, that I

have put me in; altho’ you promised to

have Reason to be satisfied with it, I

be honourable to me. Your Honour, well

know not (but will not engage for this)

I knew, would not let you stoop to so

that I may, after a Twelve-month’s

mean and so unworthy a Slave, as the

Cohabitation, marry you; for if my Love

poor Pamela: All I desire is, to be

increases for you, as it has done for

permitted to return to my native

many Months past, it will be impossible

Meanness unviolated. What have I done,

for me to deny you any thing.

Sir, to deserve it should be otherwise?

VII. I have not once dared to look so

(P, 191)

high, as to such a Proposal as your
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As Mr. B relies heavily on promises for the future, wanting to persuade Pamela into
agreement, she actively negates that future with the eternal present (or what she hopes
will remain eternal, by way of her will) of her virtue. Though this disjunction in verbal
temporalities reads like a dialogue, the conflict between Mr. B’s future desire and
Pamela’s present will transforms into something harmonious – their legal marriage and
reformation of Mr. B.
When the reader meets Pamela for the first time in Letter I, she is writing to tell
her parents that her lady whom she has been serving has passed away. We are
immediately acquainted with her social status and the fact that her lady’s son (Mr. B) has
given her some money, which she dutifully sends off to her parents. They accept her gift,
but refuse to make any use of it, lest it be ultimately tainted, suggesting that this character
Mr. B may be out for her ruin. Pamela’s parents illustrate the distinction between moral
value and monetary value, countering Mr. B’s melding of propriety and property in the
burlesque contract. Thus begins the series of encounters through which Mr. B will test
Pamela’s staunch virtue. After numerous attempts by way of surprise, force, or simply
exercising his sense of social superiority, Mr. B pursues his desires in writing, presenting
Pamela with the set of articles outlining his intentions in regards to their relationship and
carefully illustrating the usefulness each may gain from the other. We are privy to
Pamela’s virtuous rebuttal (and refusal) to each individual article, witnessing in print a
negotiation of contractual terms that cannot be agreed upon because it would be Pamela’s
spiritual ruin, if Mr. B’s sensual gain. Despite appearing in print, these negotiated articles
of the burlesque contract that conflate property and virtue represent a failed attempt at a
contract per verba de futuro.
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Questions of property and its relationship to promise become increasingly
important in the forging of contracts, particularly marriage contracts and settlements.
Significantly, Richardson’s text is published before the 1753 Marriage Act in England.7
He does, however, account for the anxieties related to a marriage that might not be
legally recognized. Though the burlesque contract distinctly separates itself from the
terms of a legal marriage, defies the terms of common law, and asks readers to
sympathize with Pamela and disapprove of its contents and intentions, readers should
also recognize the utility of the burlesque contract in the overall trajectory of the text.
As a structure or object within the novel, the burlesque contract acts as a
particularly significant catalyst in terms of promises and obligation for the legal and
moral contract that both parties will eventually agree to honor. The “utility” behind Mr.
B’s burlesque contract is that it compels Pamela to safeguard her virtue, evidenced in her
written rebuttal. Thus, by withholding consent, Pamela’s virtue is preserved and Mr. B
given a chance at a virtuous life, being transformed via her writings, though they were
not offered in the form of a contract or any sort of formal agreement – rather, they only
expressed her will and intentions. It is ultimately this preserved virtue that Mr. B comes
to count on as the credit for his marriage. The negotiated, signed burlesque contract
becomes the means through which the terms of obligation are eventually established in
the actual (legally recognized) marriage contract. Pamela’s signature that attests to her
intentions carries more weight than the exchange of a per verba contract. This signed
document ironically becomes the outline of the tangible pieces of property handled in
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7	
  This act was not applicable to marriages in Scotland. After the act’s passage, couples
could travel to Scotland in order to perform their ceremony with the proper/valid banns,
license, and consent.	
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their marriage. The only thing that really changes is the intention behind Mr. B’s
bestowal of these gifts—his property for her propriety, rather than his gifts for her body.
Richardson does not need to give us the terms of the marriage contract that Pamela
eventually agrees to because of this implicit reconstitution of the burlesque contract.
Since all the items of property that Mr. B promises are still offered and then given in their
actual marriage, the only real addendum, it would seem, is Mr. B’s view of Pamela’s
obligation towards him. If the moral, legal marriage contract is the renegotiated burlesque
contract, Pamela’s rebuttal having been taking into account, the problematic “as if” terms
of the document are no longer part of the exchange, and the initial intention to base things
on “as much as if the foolish Ceremony had passed” (P, 191) transforms as the foolish
ceremony becomes the event through which this new, more virtuous contract is
established. Richardson makes use of the particulars in the burlesque contract that
warrant consideration in a court of equity in order to show a more generalizable
adherence to common law by way of a legal marriage.
Richardson’s understanding of equity relies on the decoupling of intentions and
consequences.8 Pamela’s rebuttal highlights her knowledge and awareness that intentions
are not always able to determine consequences. In the diary entry that contains the
burlesque contract, she begins with a preamble: “So here are the honourable Intentions all
at once laid open” (P, 187). This first mentioning of intention is either highly sarcastic, or
she is merely referring to her own intentions and not those of Mr. B. She then explains
the he intends to “make [her] a vile kept Mistress” (P, 187). Shortly after, she remarks
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  This is not specific to Pamela—this also informs the way we can understand the overall
trajectory of Clarissa, where neither the heroine or Lovelace ever come to fully realize
their intentions.	
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that though she might not be able to physically stop Mr. B from dishonoring her person,
she will at least “be innocent of Crime in [her] Intention” (P, 188). She repeats, in some
variation or another, the phrase “let what will be the Consequence,” continually
reasserting her blamelessness. While she admits the strength of Mr. B’s will, she
emphasizes that, at least, “[her] Will bore no Part in [her] Violation” should it come to
that (P, 191). In this commitment to her blamelessness (something Mr. B echoes and
reinforces in his own wish to “become nearly as blameless”), Pamela really does have her
virtue rewarded (the very reward Anti-Pamelists cite to criticize and question her true
intentions): she still gets the “complete Suits of rich Cloaths,” (article V) not to appear
“as if [she] was [his] wife,” but in all actuality, she is (P, 189). Her family still receives
Mr. B’s “favour” (article IV) in addition to the farm at Kent (article III); and he makes
her a “direct present” of guineas which she “may dispose of to any Purpose” she pleases
(article II). These specifics about property and virtue become written proof of both Mr.
B’s and Pamela’s divergent intentions. Unlike the fear and anxiety associated with the
per verba contracts because of their often lack of proof of intention or existence, the
burlesque contract is all too clear about the wills and desires of each party.
The burlesque contract seemingly provides a fair display of both sides of the
‘case’—directly pitting Mr. B’s proposals alongside Pamela’s responses. We can gather
both Pamela’s expressed and implied intentions, but we can never really know the
implied intentions of Mr. B, since we lack his inner monologue. Even if Mr. B’s articles
are obviously written before Pamela’s replies, the text structurally encourages us to read
the articles and replies as if they were an open, direct dialogue. We should remember,
however, that we are merely following Pamela’s immediate replies to each of Mr. B’s
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articles. Through our imagination and the visual setup on the page, we render the
burlesque contract into a more conversational dialogue—Mr. B’s articles seem almost
anticipatory of Pamela’s individually articled replies, though we know this is not
supposed to be the case. This “as if” space also generates a readerly pleasure because we
are able, for a time, to imagine a peculiar discursive equality between Mr. B and Pamela.
Mr. B’s language tends to present the burlesque contract as if a “to the moment”
dialogue, particularly with his temporal markers when addressing Pamela: “Now,
Pamela, will you see by this, what a Value I set upon the Free-will of a Person already in
my possession” (VI); “and now, Pamela, consider well, it is in your Power to oblige me
on such Terms” (VII). Mr. B does not wish to concede or acknowledge that Pamela
wields any real power over him in these negotiations, indicating that her free-will is only
as such because he permits it. For Pamela, her situation conflates property, power,
authority, and virtue. Her innate virtue is the seed of her property. Because she is able to
maintain and cultivate this virtue in the face of temptation and trial, she simultaneously
cultivates a stronger sense of power and authority, which in turn continues to propagate
the original element: her virtue.
What is propagated in Moll Flanders, conversely, is the idea of virtue. The
maintenance of virtue really only occurs on the superficial level—once Moll’s virtue is
lost to the elder brother, she continues to manipulate men with the image that she is
somehow still virtuous in order to better construct and wield her authority over them.
Through Moll, Defoe gives voice to the changing views on promise and property in terms
of that big business, marriage, and he is apt in doing so. Though distinguishable from
tangible property, propriety and virtue as such become key bargaining chips in the
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marriage market by which a woman may come to secure actual property (in the name of
her husband). Moll becomes increasingly mercenary in her matches, and preservation of
virtue is supplanted by preservation of property and individual economy, though the
façade of the former—the “as if” of virtue—is necessary for the latter (though Defoe also
illustrates how even property can be displayed “as if” real). Thus, Moll knowingly comes
to exploit the exchange value that is bound up in her body, giving it greater use-value.
This manipulation of virtue perversely links back to Smith’s thoughts on the relationship
between means and ends. Moving roughly two decades past the publication of Moll
Flanders, Richardson as printer witnesses and is able to participate in the changing
structure of the British economy and the changing questions surrounding value; his
publishing of Pamela results in a cultural “media event”, as William Warner labels it, that
presses the legal issues of commerce and copyright law, and more broadly, manipulation
of a commercial market for one’s own benefit. Richardson monetarily benefits from
acting as if his text is a compilation of real letters and diary entries from a young woman
under the stress of maintaining her virtue and he simultaneously sets his work apart from
popular romance fiction.
As others have shown, Richardson’s occupation exposed him to the language of
the law regarding property and contract formation.9 This technical, legal discourse is not
the stuff of romance. For Richardson, it is imperative that Pamela functions “as if” it
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
9	
  See Eleanor Shevlin’s “Legal Discourse and Novelistic Form” (2012); Shevlin details
how Richardson, starting in the 1720s, was responsible for printing bills relating to
estates, wills, marriage settlements, etc. She recounts Janine Barchas’ observations that
Richardson’s “rhetorical use of the law accentuates Mr. B’s and Pamela’s sharply
demarcated realms of moral authority, the gravity of her situation, and the tangible costs
of maintaining her principles” (54).	
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were not a novel. This turn away from popular romance imbues his own text with a
different type of value on the market, and, for the hopeful Richardson, a type of moral
value as well. He preserves elements of romance fiction in the form of Mr. B’s heated
pursuit and machinations of seduction he attempts to perform on Pamela for the very
purpose of turning them on their head. This rhetorical shift stimulates audience response
and growth of sales, while inspiring other competing accounts that claim to be the “as is”,
or, Pamela’s ‘actual letters’. The “as if”/”as is” binary both internal and external to the
text raises important questions about claims to property and what is or is not legally
exchangeable. While Mr. B’s desired “as if” of a marriage ceremony in the burlesque
contract defies common law, the as if-ness of Richardson writing “to the moment” gives
readers the opportunity to consider Pamela as a case in equity, encouraging a reading
experience that allows one to consider how the particulars of this case may generate more
generalizable rules for cultivation of virtue.

Readerly Sympathy: the Non-novel; or, the Equity Case
Richardson seeks to deliver this text as something useful and for cultivating virtue;
readers are encouraged to participate in a reading experience that may potentially
transcend a relationship with the text and inform social interactions. Rae Greiner explains
how sympathetic realism triggers the reader’s imagination and entreats them to “‘go
along with’ the virtual perspectives of others situated in time and space” (16-17). The
“others” may be fictional characters (Mr. B and Pamela) or those we simply imagine
outside of the text (how you would imagine and sympathize with any contemporary
young female being hounded by a relentless man). Stressing the significance of the ‘case’
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as a rhetorical form in Smith’s conception of sympathy and its protocols, Greiner states
that it “facilitates the realist project of imaginatively feeling out other places and times,
other selves, and the alternative realities they imply” (51). Thus, Pamela remains a
cultural artifact capable of (re)producing sympathy in readers as they acknowledge the
particularities of her case that give rise to significant generalizations about morality.
Though Greiner applies her sense of sympathetic realism to nineteenth-century
novels, I believe it is important to see how this type of construct works on the earlier end
of the English novel’s history. Richardson’s realist project, as he separates himself from
texts like Behn’s and Manley’s romances, is predicated on rewarding virtue and vectoring
it through the dual lens of instruction and entertainment. From the legal standpoint that
informs my own project, the structure of the case in equity requires that we imagine and
acknowledge “the alternative realities” in order to engage our sympathies and
consciences and arrive at the best way for maintaining justice (for both the individual and
the society of which he or she is a part). The importance of the social is inextricably tied
to the cultivation and experience of an individual’s moral sentiments and Smith takes
special care to illustrate this sociability of morality. In her analysis on Smith’s moral
philosophy, Marie Martin argues that “morality cannot be reduced to individual
sentiment, but must always refer, at least implicitly, to the sentiments of others” (112). In
his treatment of justice, Smith takes care to outline what he sees as the importance of the
unsocial passion, resentment. Individuals may feel resentment on the personal level when
they experience injustice, but also when they witness someone else at the hands of
injustice and positively wish for some punishment that would restore justice. Resentment
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of injustice and the sympathy that accompanies it, Smith argues, is necessary, and the
utility of resentment helps to preserve social harmony.
Similar to the way individual sentiments are linked to the sentiments of others, as
a type of ethical correction and a significant imaginary mirroring, I see the particularity,
or the individuality, that defines equity as the means through which justice is obtained for
“others” or the general social body of which the individual is a part. Smith writes: “[W]e
either approve or disapprove of our own conduct, according as we feel that, when we
place ourselves in the situation of another man, and view it, as it were, with his eyes and
from his station, we either can or cannot entirely enter into and sympathize with the
sentiments and motives which influenced it” (TMS, 109-110). Smith continues, claiming
that as we arrive at these judgments, we are always doing so in such a manner that we are
actively imagining how others would also necessarily come to judge the situation. As
readers, when we read the terms of the burlesque contract and witness the struggle and
personal duress Pamela experiences, we begin to feel resentment towards Mr. B for the
injustice he brings to her—only when the perverse contract per verba de futuro fails and
morphs into the legal marriage do we experience the pleasure of seeing justice upheld.
The very structure of Richardson’s non-novel suggests its own usefulness in
cultivating and sustaining one’s sense of moral value. In the external frame of the novel
(the author’s relationship to the audience), we the readers temporarily assume the
position of Mr. B. Similar to the way Mr. B reads Pamela’s letters and begins his own
moral reformation, we, too, are expected to read and elevate our sense of virtue, without
being resistant to the lesson as Mr. B initially is. We are further implicated in the
transaction of property and propriety. Like Mr. B, we must monetarily invest in Pamela
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(as purchasers) and in exchange, she (the text) becomes our property and we
subsequently opt in to purchase access to the intangible (a promise for cultivating and
sustaining propriety and virtue). As Smith reminds us, there is a pleasure to be enjoyed
through an encounter with virtue, as it is “the fine polish to the wheels of society [which]
necessarily pleases; while vice, like the vile rust, which makes them [members of society]
jar and grate upon one another, is as necessarily offensive” (TMS, 316). This pleasure
stemming from virtue, however, is distinctly different from that pleasure from an
encounter with an aesthetic object, and Smith takes pains to show that these pleasing
approbations are not equivalent in value. The aesthetic metaphors of polish and rust
emphasize the way we can think about our approbation of morals and how they may be
judged, but it is not the same as forming a moral judgment. For Smith, the vocabulary of
aesthetics to explain morals is a weak account—it obscures moral valuation and to see
moral value in the same way as aesthetic value is to value it wrongly and trivially. What
Richardson appears to be doing through Mr. B, however, is an interesting yoking of
aesthetic pleasure to moral reformation, illustrating a stronger correlation between
aesthetics and morals that Smith does not indulge in either his moral or economic
philosophies. In a striking passage following the moment of the burlesque contract,
Pamela recounts Mr. B saying to her:
I long to see the Particulars of your Plot, and your Disappointment, where
your Papers leave off. For you have so beautiful a manner, that it is partly
that, and partly my Love for you, that has made me desirous of reading all
you write; tho’ a great deal of it is against myself; for which you must
expect to suffer a little. And as I have furnished you with the Subject, I
have a Title to see the Fruits of your Pen. – Besides, said he, there is such
a pretty Air of Romance, as you relate them, in your Plots, and my Plots,
that I shall be better directed in what manner to wind up the Catastrophe of
the pretty Novel. (P, 231-32)
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Mr. B’s exposure to and pleasure in witnessing Pamela’s beautiful manner of writing her
(and his) story, both in her letters and her diary, conjures in him the desire to seek even
more of this aesthetic pleasure, making him “desirous of reading all” from her pen. He
sexualizes the act of writing, placing Pamela in the place of masculine creator (not the
only instance of sexual role reversal, as seen in the cross-dressing scene), while he
positions himself as the subject for her art (temporarily feminizing himself), granting him
the legal right, or the title, to possess the knowledge and awareness of what she is
producing. The “pretty Novel” that aesthetically pleases him is the means by which he
begins to experience a moral pleasure and reform—probably not a lesson Smith would
necessarily condone because of its seeming trivialization of morality, but Richardson
capitalizes on the one experience of aesthetic pleasure to inform the more significant
experience of moral pleasure.
Merely outlining the author’s intention to divert and instruct is not enough to
guide the reading of Pamela. Richardson carves out this space in the prefatory material
with views allegedly independent of his own to encourage our desire, as readers, to have
reactions that coincide with these testimonials. We are entreated to participate in the
utility of the text insofar as we seek harmony with the writers of the testimonials.
Richardson’s prefatory material aims to induce readerly sympathy. Smith theorizes that
when we lend a book that we love to a friend, we desperately hope they enjoy it just as
much, and suffer from disappointment if this is not the case (TMS, 14). Even more telling
than that, this desire for a shared experience through reading elevates the importance of
the function of the individual’s imagination. As an individual, our senses “never can
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carry us beyond our own person, and it is by the imagination only that we can form any
conception of what are his sensations” (TMS, 9). Thus, as we read, we not only strive to
imagine the trials that Pamela suffers through and the reformation that Mr. B undergoes,
but also begin to imagine the reactions, passions, and sentiments that spring up in the
other individuals that make up Richardson’s audience of consumers. Testimonials to the
editor describe the effectiveness of the epistolary form: Pamela’s thoughts and feelings
are considered less affected and more exact “than can possibly be found in a Detail of
Actions long past, which are never recollected with the same Affections, Hopes, and
Dreads, with which they were felt when they occurred” (P, 5). Richardson’s style, then,
better illustrates the intensity of passion and sentiment felt by the virtuous heroine, rather
than something like Moll Flanders that is told from the retrospective and highly edited
view. This testimony is a moment of textually recalibrating the Smithian pitch of both
Pamela’s and Mr. B’s passions, whereby an early reader demonstrates the way writing
“to the moment” best represents a character’s sentiments. Our reading and response to
these feelings, with the intercession of prefatory material, brings them to a level whereby
we may come to sympathize, or desire to sympathize with, those who have already
responded to the text and by extension, soliciting our sympathy with Mr. B and Pamela
themselves. This sympathy is integral to the justice we wish to see displayed in Pamela’s
case. We want to witness the overturning of the offered burlesque contract in exchange
for something more attuned with social harmony.
More than just shared sympathy, these contemporary readers of Richardson
likewise participate in what Warner has labeled The Pamela Media Event. In his
description of this media event, William Warner posits that “perhaps nothing contributed
58

	
  
more to triggering the Pamela media event than Richardson’s provocative claim […] that
however much Pamela might resemble a novel, it is not one, and further, that reading it
will promote (rather than corrupt) the virtue of the reader” (186). Emphasis on the noncorrupting nature of the text is the author’s primary intention – creating a clear and
obvious separation from the popular literature preceding Pamela. Wishing to distinguish
himself from writers of romance such as Aphra Behn, Delarivière Manley, Eliza
Haywood, et al., Richardson makes claim to fathering a type of text that will prove
morally useful to his audience and marks a break or shift from the established literary
tradition of his day. His insistence that Pamela is not a novel raises the obvious question
– well, what is it, then? In order to separate Pamela from the tales of “amorous intrigue”
(Warner 182), Richardson must still engage with, in order to subvert, the genres he
scorns. A would-be seduction and rape tale involving members of the gentry is turned on
its head as the incorruptible female servant proves a paragon of virtue. If Pamela
“resembles” a novel, but is not actually one, what Richardson gives readers instead is a
case, a particular case, deserving of a trial in front of a court of equity.
This text also doubles as a credit-based contract between author and reader;
Richardson offers his “non-novel” with the promise of the reader’s cultivation and
preservation of virtue, making the text stand out in traditional literary discourse. Thus,
even now, readers of Pamela participate in the resonance of this media event. Even if we
have moved beyond viewing the text as a new type of “curiosity” like the readers of 1740
would have perceived it, we still share in a curious preoccupation with the text as a
cultural artifact that was capable of stimulating something like a media event. We can
continue to read Pamela as a case in equity, noting the particulars and the peculiarities
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that become demonstrative of the whole and show the relationship between utility and
morality. The sympathy that is induced when reading Pamela highlights the necessity of
treating the text as an equity case. The uncommonness of Pamela does not discount its
ability to comment on and influence social behavior and the way we should challenge
establish common law. Its very uncommonness demands that we reconsider legal history
and the social ramifications that emerge from sympathizing with Richardson’s characters.
Beyond just the uncommonness of her story and Mr. B’s bastardization of the
contract per verba de futuro, there are multiple legal reasons why we should understand
Pamela’s case as one deserving treatment in a court of equity. In his Commentaries,
Blackstone addresses different categories and distinctions of servants. It would appear
that Pamela does not really fit cleanly into any of these categories—the menial or
domestic, the apprentice, and the laborer—thus, how should we consider Pamela’s status
after the death of Mr. B’s aunt? The only appropriate category would be Pamela-asdomestic, but until she is made a wife, Pamela never really does anything to maintain Mr.
B’s household. Though she is in contact with her parents and her father does eventually
make an in-person appearance, Pamela places more importance on her parents’ opinion
on her actions than they would perhaps indicate in their letters on her conduct. My
questions on the legal aspect of Pamela’s and Mr. B’s civil contract of marriage rely on a
consideration of the shift from a master and servant relationship to that of a husband and
wife. Because it is prior to the 1753 Marriage Act, the fact that Pamela is not at the legal
age of consent is inconsequential for her entering into a marriage contract with Mr. B.
Like any other civil contract, to validate the marriage, both parties must be willing and
able to enter into a contract. Pamela demonstrates her ability to negotiate and understand
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contractual terms in the way she replies to the burlesque contract. Her status is unusual –
she is educated beyond the station she was born into and she possesses a high degree of
autonomy in the household before ever becoming a wife. Her primary labor is that of her
pen, which then becomes her sole labor once Mr. B has her imprisoned. Considered in
this way, Pamela’s labor comes to serve a fairly significant domestic purpose. She writes
herself into the role of genteel wife. Her unclear status as a servant, however, also
challenges to what degree her writing can be considered as labor in the terms of the
household’s economy. Rather, her writing is more along the lines of the idle work of
polite women, or, more dangerously, the scribbling woman writers Richardson’s text
seeks to undermine. If labor is something that is intended to produce an outcome and
Pamela’s letters and diary are simply for her personal use, what is being produced in
terms of labor? Pamela’s mental and physical exertion, her labor, is really that of
preserving her virtue and continually resisting the advances of Mr. B. Once wed, these
efforts transform into her wifely duties of maintaining the household, as Mr. B dictates to
her and which she happily accepts. She likewise is given the financial responsibilities of
the household, which Mr. B refers to as “old fashioned rules,” and further stating that “it
is in everyone’s power to prescribe rules to himself” though Pamela revels in the fact that
she is handed a set of rules from another for her to follow, writing them down in her diary
and calling them the “sweet injunctions” that give her pleasure (another Smithian love of
system) as she maintains the economy of Mr. B’s house.
What remains consistent, though, is the force of unintended consequences that
draws Pamela into this comfortable and established way of living. Pamela’s selfaccounting and uncommon literacy further marks her off as unplaceable in station and her
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role as writer also raises questions about the status of property. In the second book of his
Commentaries dedicated to the Rights of Things, Blackstone outlines issues related to “of
title to things personal by occupancy,” stating:

When a man, by the exertion of his rational powers, has produced an
original work, he seems to have clearly a right to dispose of that identical
work as he pleases, and any attempt to vary the disposition he had made of
it appears to be an invasion of that right. Now the identity of a literary
composition consists entirely in the sentiment and the language; the same
conceptions, clothed in the same words, must necessarily be the same
composition; and whatever method be taken of exhibiting that
composition to the ear or the eye of another, by recital, by writing, or by
printing, in any number of copies, or at any period of time, it is always the
identical work of the author which is so exhibited; and no other man (it
hath been thought) can have a right to exhibit it, especially for profit,
without the author's consent. This consent may, perhaps, be tacitly given
to all mankind, when an author suffers his work to be published by another
hand, without any claim or reserve of right and without stamping on it any
marks of ownership; it being then a present to the public, like building a
church or bridge, or laying out a new highway, but, in case of a bargain for
a single impression, or a sale or gift of the copyright, the reversion is
plainly continued in the original proprietor, or the whole property
transferred to another. (Book II, Ch. XXVI; my emphasis)
These letters were not intended for Mr. B’s (or even our) sight, though he seizes them
from her. Though Pamela is not necessarily an author in the way Blackstone imagines,
Mr. B’s seizure of the letters turns her into an author of sorts, which serves to transform
the letters into personal property, thus raising similar questions about property like those
Blackstone addresses. Pamela does not view her own writing as subject to the rules of the
market, as outlined in Blackstone, but the moment that Mr. B seizes them and puts them
into circulation, the letters come to be imaginable as property. His warrant for taking
them also gives readers the reason to believe that Mr. B does not see Pamela in that
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moment as the producer of literary property, but is herself property. The paradoxical turn
occurs when the unlawful seizure of her writings reconstitutes them as a version of lawful
property, and sets into motion Mr. B’s growing awareness that Pamela needs to be treated
not as property but as a case in equity, and readers likewise come to share this newly
awakened awareness (an ironic foreshadowing of Smith’s Invisible Hand, as Mr. B as a
public, economic figure is transformed by an accounting of self that is not actually
intended for the public).
The part that is intended for Mr. B, the response to the burlesque contract, is
meant to disable the economy Mr. B has in mind—possessing Pamela under the terms of
a kept mistress. This intention to disable and refute, however, morphs into the means
through which Mr. B offers a different, and more appropriate, household economy. Even
the writing not intended for Mr. B works a remarkable effect on his character and
conscience. He desires access to her uncensored thoughts, which Pamela records:
If, Sir, said I, you will be pleas’d to let me write over again one Sheet, I
will, tho’ I had rely’d upon your Word, and not wrote them for your
Perusal. What is that, said he? tho’ I cannot to it beforehand: For I more
desire to see them, because they are your true Sentiments at the Time, and
because they were not written for my Perusal […] It can’t be worse, said
he, my dear Sauce-box, than I have seen already; and, I will allow your
treating me in ever so black a Manner on that Occasion, because it must
have a very black Appearance to you. --- Well, Sir, said I, I think I will
obey you, before Night. But don’t alter a Word, said he. I won’t, Sir,
reply’d I, since you order it. (P, 277; original emphasis)
This moment emphasizes the stylistic “to the moment” aspect of the text—Mr. B entreats
Pamela not to edit or alter any of the effusive thoughts and feelings she put down to paper
because seeing them ‘as is’ will provide him with a truer, more accurate, unadulterated
insight. It is this insight that secures his love and admiration for her and her virtue.
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We, the readers, also come to own Pamela’s writings when we purchase them,
making them into a type of collective property for the benefit of the individual and
society. Her writing becomes a part of cultural economy, a media event. The diary entry
reinforces what it means to be a reader of Pamela—like Mr. B, we are accessing the
alleged unmediated experience of Pamela’s case. The media event that the text conjures
allows us to consider the way Richardson offers this text as a contract to his readers,
though he cannot control how they “accept” the contract, just as Mr. B cannot control
Pamela’s response. We are left to respond in ways that will show what it is we value. He
can only express his will and intention of how it should be interpreted through his careful
incorporation of prefatory material, but we, like Pamela, have the choice to issue our own
rebuttal. This type of moral spectatorship circles back to concerns in Smith, who explains
that there is always the threat, in the effort to attain mutual sympathy, that the spectator
will somehow miss out or misunderstand the intentions and passions of the other party.
However, through his Preface, Richardson consciously attempts to keep readers from any
misunderstanding or misreading. If we are to go by Richardson’s layered preface, the
intention of Richardson’s “contract” is clear, and metaphorically, it represents but half of
a contract per verba de praesenti, insofar as the testimonials assert how things are
presently: the text “is written with that Spirit of Truth and agreeable Simplicity” suitable
for both instruction and entertainment. His preface serves as the tangible “proof” that an
exchange has begun—what remains is how readers choose (or not) to express mutual
consent, though participating in the media event, purchasing Pamela-as-text and then
reading it, becomes the other half of the contract. Realization of whether or not the text
has utility for the individual reader, however, still functions in the Smithian sense that we
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cannot be aware of its usefulness as we are reading it. Only once it has been completed
are we able to reflect in the moment of after-thought on its utility.
Pamela is hyper-aware of her position as a defendant in a trial and we as readers
are just as much aware as she is because we have full access to her personal letters and
journals. In Mourning Happiness, Vivasvan Soni implicitly reemphasizes Ian Watt’s
observations that early novels tend to focus intensely on the individual subject indicated
in the text’s title, and he argues more specifically for the importance of reading Pamela
as one of the first instances of a sustained trial narrative. He looks towards what he labels
Pamela’s suspension of happiness as the means for generating the overall narrative of the
text. He establishes that “Pamela teaches Mr. B to read her account as a trial narrative,
rather than simply the endurance of injustice, just as her parents taught her. She must
convince him that surviving the trial is not only a sign of her endurance but also a reliable
sign of her virtue because the sign has been submitted to an extreme and exacting test”
(Soni 202). I argue, however, that Pamela’s “trial narrative” never truly ends, even when
she marries Mr. B—within the terms of the marriage contract, she is still “tried” insofar
as she must perpetually vouchsafe her virtue and merit in order to keep the terms of their
contract valid. She is oddly caught in between praesenti, where she must continually
express in the present her assertion of virtue, and futuro, as she promises to continue into
the future the very virtue she is presently exhibiting. Pamela must illustrate the constancy
of virtue as she anticipates the attitudes Mr. B takes in relation to her; Smith emphasizes,
“vice is always capricious: virtue only is regular and orderly. The attachment which is
founded upon the love of virtue […] is the happiest, as well as the most permanent and
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secure” (TMS, 225).10 This non-novel, which becomes so greatly influential within the
genre it says it is not part of, curiously bridges the gap between the punctual world of the
trial and the interminable self-examination associated with virtue ethics. Because of her
virtue, Pamela’s role in this trial is doubled. Mr. B asks Pamela to advise him:
Now, Pamela, judge for me […] tell me, what you think I ought to do,
what you would have me do […] You have a good deal of wit, a great deal
of penetration, much beyond your years, and, as I thought, your
opportunities. You are possessed of an open, frank, and generous mind;
and a person so lovely, that you excel all your sex, in my eyes. All these
accomplishments have engaged my affection so deeply, that, as I have
often said, I cannot live without you; and I would divide, with all my soul,
my estate with you, to make you mine upon my own terms. These you
have absolutely rejected; and that, though in saucy terms enough, yet in
such a manner as makes me admire you the more. Your pretty chit-chat to
Mrs. Jewkes, the last Sunday night, so innocent, and so full of beautiful
simplicity, half disarmed my resolution before I approached your bed:
And I see you so watchful over your virtue, that though I hoped to find it
otherwise, I cannot but confess my passion for you is increased by it. But
now, what shall I say farther, Pamela?—I will make you, though a party,
my adviser in this matter, though not, perhaps, my definitive judge. (P,
213; my emphasis)
Mr. B acknowledges Pamela’s uncommon position as both advisor and contracting party
in the same case. Though he refrains from placing her in superior position of “definitive
judge” he invests her with capabilities that would typically be beyond expectation—not
only as a female, but also as someone lower in social rank to him. The language of
judgment persists throughout this part of the text. Pamela remarks that “a person should
know how to judge between lawful and unlawful,” suggesting that this hardwiring of
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
10	
  Natalie Roxburgh’s “Rethinking Gender and Virtue Through Richardson’s Domestic
Accounting” (2012) explores the way Pamela maintains a “zero balance” (417) insofar as
any kind of debt between her and Mr. B. Her overall argument posits that “the
relationship between form and virtue emerges historically when the practice of
accounting, necessary for the rise of public credit, becomes a means for producing trust”
(403).	
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legal conscience is innate. Mr. B desires that Pamela should become the physical
manifestation of the otherwise imagined impartial spectator for his situation. Because she
is part of the situation, however, her judgment is naturally a partial one—any decision she
makes will be in defense of her virtue. However, it is Pamela’s outspokenly partial
judgment that functions as the appropriate and judicious impartial judgment for Mr. B.
Mr. B must come to his conclusion on his own; Pamela cannot occupy the position of
“definitive judge,” but advise she certainly can, aiding Mr. B in the imagining of his own
impartial spectator who will seek the approval of Pamela.
Further reflections on the equitable status of Pamela emerge in Richardson’s
sequel.11 Mr. B’s overtly odd and elitist relative, Sir Jacob, comes to visit his nephew and
berate him for having married significantly below his station. He refuses to be in the
presence of Pamela; though, having never met her, the situation becomes a source of
comedy in an otherwise highly pedagogical text. Other members of the party encourage
Pamela to role-play as “Lady Jenny” (a youthful maiden of high quality and social status)
and allow her natural charms to do their work upon the curmudgeonly Sir Jacob. Once he
has shown his approval of Lady Jenny and she requests that Pamela may join them at the
table, he concedes and is utterly confounded and embarrassed when he realizes the trick
played upon him. The conversation that follows, however, draws the whole party back to
questions about the nature of example and the possible fear or threat Mr. B may be
posing to established class structure. Pamela questions whether or not there are any laws
in place that would make a gentlemen of any status marry a woman, whatever her station,

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
11	
  Thank you to Dr. Simon Stern for guiding me towards a closer look at this text.	
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should he successfully seduce her. Here, we have Pamela as legal theorist, as she presses
her point, asking whether or not such a law is equitable and, through inference:
Whether another law would not be a still more just and equitable one, that
the gentleman who is repuls’d, from a principle of virtue and honour,
should not be censur’d for marrying a person he could not seduce? And
whether it is not more for both their honours, if he does; inasmuch as it is
nobler to reward a virtue, than to repair a shame, were that shame to be
repair’d by matrimony; which I take the liberty to doubt. (PE, 220-21)
Her inquiry further calls into question the issues surrounding status hierarchy—concerns
that occupy both the text and external criticism, which Richardson could feasibly be
responding to in this moment through the interjection of Mr. B. He says this well-spoken
point does not speak exactly to the issues raised about setting an example that would
encourage gentleman to pursue waiting-maids, or encourage waiting-maids to aspire to
marrying up. He stresses that it is necessary that one “should take all the material parts of
it into their consideration” and this attention to particularity will, or at least should, come
to alleviate the skepticism or fears surrounding the ‘example’ Mr. B and Pamela’s story
provides, and thus “the precedent may be justly cleared” (PE, 221). Mr. B turns his
attention to the burlesque contract, directly quoting some selections from Pamela’s
rebuttal that show “on requisite occasions, that she preferred her virtue to her life” (PE,
222) and it is this dedication to virtue over anything else, refusing to negotiate in the
proposals (“I will make no free-will offering of my virtue”), that secures her the right and
the permission to “reform her libertine” (PE, 222-23). He who does not “take the case
with all its circumstances together” and cannot “reflect and compare” is deemed a
“booby” (a direct hit to Fielding’s Shamela, perhaps) and not deserving of the honour that
would be gained from such an extraordinary match (PE, 223).
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Sir Jacob’s concerns revolve around what he sees as the public good of the upper
classes, and Mr. B’s opinion of the example he may or may not have set for other
gentlemen begin to anticipate some of Hume’s own views on utility and justice. Up until
now, I have relied on Smith’s account of utility, one that rejects Hume’s claim that it is
utility that actuates our moral judgments. While this difference in philosophy is
significant, what Hume specifically provides for my inquiry on utility is the emphasis on
the link between particularity and utility. Hume also places an emphasis on “public”,
reminding us that “in all determinations of morality, this circumstance of public utility is
ever principally in view” (227), but more to the point that Mr. B defends, Hume also
states that “the rules of equity and justice depend entirely on the particular state and
condition, in which men are placed, and owe their origin and existence to that UTILITY,
which results to the public from their strict and regular observance” (285; my emphasis).
Mr. B’s choice of Pamela as a marriage partner means to emphasize not a marryingdown, or a lowering of one’s station, but rather, a particular means for upholding and
expounding upon the moral rectitude that should be desired by those belonging to a
higher station.
As Mr. B continues to discourse on his utter happiness that has been secured from
a marriage to someone of such high merit, virtue, and honor, Sir Jacob interjects: “I hope,
by-and-by, you’ll come down to our pitch, that one may put in a word or two with you”
(PE, 225), indicating that Mr. B’s surge of passion and sentiment cannot ever fully be
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realized by those in his company.12 They can, however, recalibrate their own feelings in
light of a more tempered display of passion and experience the pleasure and harmony of
feeling with Mr. B in his own meritorious happiness. This harmonious pleasure derived
from a change in pitch helps to illustrate just how the particular in a case of equity may
still inform the general. The particularity of Mr. B and Pamela’s situation is still able to
provide the means through which a more general public may extract pleasure and
knowledge, realizing the value of virtue over birth and station and how that may
contribute to a better-suited marriage without the fear that it is determining a path or
example that would encourage all gentleman and all waiting-maids to pursue unions with
one another heedlessly. I will return to Smith’s idea of pitch and sympathy at greater
length in a discussion on reader experience and the protocol of reading this alleged nonnovel. Richardson uses this moment in the sequel to show a different understanding of
the term “public”—one that dismantles the concerns of Sir Jacob, proving that catering to
the private virtues through a public ceremony (that of marriage) may have positive lasting
moral effects more broadly. He gives us a way of thinking about public in relation to law
and equity, giving an account of generalizability for the social harmony and public good
that is made possible by the particular case of Mr. B and Pamela’s union.
This version of a public is a shift from other critical treatments of the term, where
is there more of a focus on promises in commercial society or the influence of gender on
the private versus the public. Mr. B’s decision to take Pamela as his wife can also be read

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
12	
  This reference to “pitch” draws back to Smith’s TMS, where he argues that outsides
struggle to sympathize with people expressing intense passion and emotion in the height
of their own erotic love.
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in the light of what Smith labels a type of duty to upholding the general rules of morality.
Smith states:
They [the general rules of morality] are ultimately founded upon
experience of what, in particular instances, our moral faculties, our natural
sense of merit and propriety, approve, or disapprove of. We do not
originally approve or condemn particular actions; because, upon
examination, they appear to be agreeable or inconsistent with a certain
general rule. The general rule, on the contrary, is formed, by finding from
experience, that all actions of a certain kind, or circumstanced in a certain
manner, are approved or disapproved of. (TMS, 159)
Mr. B’s decision to dedicate himself through marriage to the embodiment of virtue is a
decision that provides a general example or framework that others may follow – the
pursuit of virtue does not need to equal marriage to someone below your station. That
particular circumstance is just how Mr. B found his way towards a commitment to virtue,
which deserves approbation. Mr. B’s response to his uncle should also make us recognize
the relationship between utility and equity. The function of a court of equity, at its base,
is to be a useful, intervening tool correcting the gaps of common law. Specifically, the
gains in a court of equity are such that establish a social harmony based out of a
particular situation. Smith shows us that we can react negatively to something while still
recognizing and reflecting on its utility. In Pamela, we should disapprove of the terms
Mr. B puts forth in the burlesque contract; however, we later see its eventual utility, the
catalyst eventually brings forth the happy resolution of a virtuous and legal marriage
contract, reemphasized in Exalted Condition.
The Letters to the Editor that follow the Editor’s Preface illustrate strong
approbation of the text as a tool for both instruction and entertainment. It is this approval
and validation from seemingly impartial reviewers that entreat readers to mimic this
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approval. The first letter proclaims that “It [Pamela] intirely answers the Character you
give of it in your Preface” and further allows that it should become a sort of “Standard or
Pattern for this kind of Writing” while also emphasizing its aesthetic qualities.
Aesthetically, the text exhibits “a constant Fitness of the Style to the Persons and
Characters described; Pleasure and Instruction here always go hand in hand” (P, 5).
Suggesting that this new style of writing in possession of “advantages and excellencies
peculiar to itself” should somehow become a standard presses readers to consider that
while now a novelty, it would be more effective if a text promoting virtue became a
lasting norm. The mutual inclusivity of entertainment and instruction becomes the avenue
through which two different types of audience members may for the first time enjoy
reading the same text. This newly formed audience will be at once “the most curious and
polite” and it is this curiosity and the desire to be curious that helps to induce what
becomes the media event of 1740 England. Though none of the letters has any specific
year affixed to the heading (perhaps suggesting a timelessness to the instruction it
contains), there is enough textual evidence to suggest that the events took place within
the last thirty years, adding a sense of familiarity for contemporary readership.
The emphasis on usefulness persists in the prefatory material, and these strategic,
textual moves Richardson takes to highlight the “as-if-ness” that this is a non-novel, or
what I read as an equity case, work significantly to bolster the commercial success of his
text. It is both interesting and crucial to consider the publication, circulation, and
reception of Richardson’s text, since “Pamela’s success lay as much in commercial
strategy as in literary achievement” (Keymer & Sabor 22). The matching of the prefatory
material to the lesson in the text is more than a stylized self-promotion and self72

	
  
justification on Richardson’s part, though it could be critically construed this way. Both
the supporters and critics (or, Pamelists and Anti-Pamelists) helped to generate a
heightened commercial value for the text. The ‘critique’ of the text funnels into more
narrow observations in the second letter, which gives us a guide of how we should
understand Mr. B in relation to Pamela: “she [Pamela] seems rather prepossess’d in his
Favour, and admires his Excellencies, whilst she condemns his Passion for her. A
glorious Instance of Self-denial! Thus her very Repulses became Attractions” (P, 8). This
passage sets up a relationship between Mr. B and Pamela before we even get the chance
to meet them on our own through Pamela’s voice. It also signals towards the aspects of
the text that become the targets for ridicule from Richardson’s contemporaries,
highlighted in Henry Fielding’s Shamela and Joseph Andrews.13 These texts show
Pamela not as the innocent victim, but rather, the seductress who manipulates Mr. B,
using her denials intentionally as a means of enticing him. Though an “astonishing”
story, Pamela is “almost beyond example” but still provides readers with attainable goals.
Its uncommonness sets it apart. We are, after all, encouraged to not even consider this
text as within the same genre of novels published contemporaneously. Because this is
something altogether quite different, so we need the guidance as we approach it, the
second reviewer reminding us that this text is the sort that “is much wanted in the World,
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13	
  “By implicating the owners of Pamela as clandestine sponsors of an attack on their
own literary property, the allegation opens up a beautiful sense of how the dual appeal
long noted by critics – the potential of Richardson’s novel as both didacticism and erotica
– might have worked as a marketing gambit. Overtly promoted by the moralizing puffs of
the Weekly Miscellany, and covertly by the enticing denunciations of Pamela Censured,
the novel is simultaneously recommended on divergent grounds to divergent tastes”
(Keymer and Sabor 35).
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which is but too much, as well as too early debauched by pernicious Novels” (P, 9). Thus,
Richardson’s sense of fiction stands on its own as he makes good on his promise to
deliver something new and useful. As we come to consider the position of readers as
judges, our sympathetic feeling for Pamela allows for the text to become a case that is
judged outside of what is considered common. More than a media event and an example
of commercial success with a new style of writing, what Richardson contributes is a
different way of thinking about use-value from literary texts and he presents readers with
the utility of unintended consequences, showing how indirection may lead to moral
outcomes.

Recognizing Utility in the After-thought
Unlike Hume, Smith does not view utility as the thing that drives the way we approve or
disapprove of a situation or passion. Rather, situations call forth a more immediate
response based on feeling. Our understanding and reasoning that something is useful or
possesses utility manifests in an after-thought, following the more immediate feeling of
whether something is agreeable or disagreeable. As Smith states:
The utility of those qualities, it may be thought, is what first recommends
them to us; and, no doubt, the consideration of this, when we come to
attend to it, gives them a new value. Originally, however, we approve of
another man's judgment, not as something useful, but as right, as accurate,
as agreeable to truth and reality: and it is evident we attribute those
qualities to it for no other reason but because we find that it agrees with
our own. Taste, in the same manner, is originally approved of, not as
useful, but as just, as delicate, and as precisely suited to its object. The
idea of the utility of all qualities of this kind, is plainly an after-thought,
and not what first recommends them to our approbation. (TMS, 20)
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When considering the status and function of the burlesque contract in a part-to-whole
relationship with the text, readers’ feelings of approbation are stirred when reading
Pamela’s direct rebuttals that intend to defend her virtue. The utility of the burlesque
contract, however, is not and cannot be realized in the moment it is first encountered. The
after-thought of its use-value occurs once the reader has read the text to completion and
has experienced the array of approving and disapproving passions. Approving of
Pamela’s responses, the reader is later able to witness how her replies promote the
contract that is deserving of approbation. We can further use this construction of utility as
after-thought to think through how Smith theorizes utility’s relationship to justice. As
Amos Witztum and Jeffrey Young have argued, “although enforcing the rules of justice
has a clear utilitarian function, it is not from reflecting on this that we originally approve
of punishment”; this approval, rather, comes from our sense of propriety, and therefore
“utility is an unintended consequence of the operation of these passions in daily life”
(585; my emphasis). Readers of Pamela are drawn into what the text is presenting and the
production of the burlesque contract lays bare the machinery of contract, though this
particular one does not uphold the propriety of virtue. The problematically aesthetic
artifact—this contract—is valuable for its very “as-if-ness” and what readers come to
personally and collectively value is rather more than whatever utility stemming from the
burlesque contract produces.
The realization of this after-thought is more clearly delineated in Richardson’s
Exalted Condition, volumes III and IV. These later volumes read more as a series of
reflections on the case detailed in volumes I and II, which perhaps contributed to their
relative lack of commercial success. Here, Pamela is pressed by her sister-in-law, Lady
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Davers, to record and reflect upon the change in her situation and how she arrived at this
point. As we know from the first two volumes of Pamela, Lady Davers expresses great
displeasure at her brother for marrying below his station, though she eventually concedes
in a letter to Pamela in volume III: “In short, you’re a charming Girl; and Lady Betty says
so too; and moreover, adds, That if he makes you not the best and faithfullest of
Husbands, he cannot deserve you, for all his Fortune and Birth. – And, in my Heart, I
begin to think so too” (PE, 40). In the sequel, Lady Davers voices an acknowledgment of
the utility of Mr. B’s perverse schemes: “But after all, my Brother, generous and noble as
he was, when your Trials were over, was a strange wicked young Fellow; and happy it
was for you both, that he was so cleverly caught in the Trap he has laid for your Virtue”
(PE, 24; my emphasis). Lady Davers’ comment that Mr. B becomes ensnared in his own
devices, which oddly results in a positive moral payoff, illustrates a further reminder in
the sequel that we are not meant to forget the ironic relationship that can exist between
utility and morality. She also comes to represent what it means to be a reader of
Pamela—seeing the whole case through before arriving at this change in perspective,
having her own original set of passions and will alter in the face of utility.
Pamela’s reflections on the burlesque contract show her clear understanding of
her situation as servant, yet the duty to preserve virtue trumps any and all hierarchies:
He [Mr. B] had entertained, as it proved, a strong Passion for me. This
Passion had been heighten’d by my resisting of it. His Pride, and the
Advantages he had both of Person and Fortune, would not let him brook
Controul; and when he could not have me upon his own Terms, God
turn’d his evil Purposes to good ones, and he resolved to submit to my
own, or rather to such as he found I would not yield to him without. For all
this time, I had no Terms to propose. Neither my low Fortunes, my unjust
Captivity, nor my Sex, nor unexperienc’d Youth, (not a Soul near me,
whom I could call my Friend, or whose Advice I could ask) permitted me
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to offer at making Terms with him, had I been disposed to have disputed
his Will, or his Intercession for the Woman; which, as I have said, I was
not. I had but one steady Purpose to adhere to, and having Grace given me
to adhere to that, he resolved, since he could not conquer his Passion for
me, to make me his with Honour. But still, I doubt, as I said, this was not
for the Love of Virtue at that time. That came afterwards, and I hope will
be always his governing Motive, in his future Actions; and then I shall be
happy indeed! (PE, 61)
Pamela acknowledges that “love of virtue” did not initially drive Mr. B’s actions and
intentions in regards to her, but she significantly recognizes that it “came afterwards” —
this afterthought working in tandem with the Grace she possesses that drives her own
love of virtue. Unintended consequences in this case begin to remold intentions for the
future, and in this particular instance, Mr. B’s hopeful upholding of his legal marriage
contract with Pamela. Pamela continually turns to the ideas of Providence and Grace as
the means by which she keep her virtue intact, despite all other forces acting otherwise.
Where Smith in Moral Sentiments makes more general, secular appeals to Providence in
his discussion of the impartial spectator, Richardson uses Grace and Providence as ways
for thinking about virtuous redemption in the face of opposing intentions.
When we examine the set of responses Pamela provides for Mr. B’s articles in the
burlesque contract we are able to see how Richardson uses the structure of one contract to
inform another that does not explicitly appear in the text. Pamela addresses the inequality
of the barter in the final article, asserting that she is “also above making an Exchange of
[her] Honesty for all the Riches of the Indies” (P, 191). This burlesque contract that
parodies a marriage contract indirectly becomes the means through which Pamela and
Mr. B are legally wed. The burlesque contract seems more specifically to be the written
evidence or necessary “proof” of a contract per verba de futuro. The majority of the
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individual articles begin with the phrasing “I will,” suggesting that, if Pamela’s replies
express mutual consent, the contract is binding, though incomplete. Mr. B’s contract per
verba de futuro, however, does not result in Pamela’s agreement or sexual intercourse.
The negotiations only become proof not of an intended regular marriage, but quite the
opposite—proof of the intention to make Pamela into a mistress. Richardson only ever
gives us the proper form of the regular marriage through a display of the negative. In
giving us what the regular marriage is not, including what also does not count as binding
contracts of the per verba nature, Richardson gestures towards what is needed through
both the lack and through Pamela’s rebuttal and concerns.
We do witness, however, everything required for a regular, solemnized marriage
except the verbal exchange of consent. Pamela recounts Mr. B coming to her closet with
the marriage license, and though the ceremony takes place in a private chapel, the
ordained clergyman Mr. Williams is present to solemnize the event in front of a few
witnesses. What follows this proper protocol is strange, in the moment of the exchange of
vows. While Mr. B is able to answer “I will” to the question “Wilt thou have this Woman
to thy wedded Wife”, Pamela is only able to “make a Curchee,” and she remarks in her
diary that “my Heart was readier than my Speech, and answer’d to every Article of obey,
serve, love, and honour” (P, 345). She is only able to give a polite sign of her consent,
with no accompanying speech act, quite unlike her verbose replies to every article of the
burlesque contract. She recalls that “May-be, I did” (P, 345) say thank you in response to
the ring portion of the ceremony, but the moment overall reads like a swoon or clouded
memory. Her articulated responses in the burlesque contract ultimately wield greater
influence and are what really make this marriage ceremony possible.
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The utility of contract in this text, then, relies on the force of unintended
consequences. Though not a utilitarian along the lines of Bentham and Mill, Smith does
privilege the status of utility in his moral plan mapped out in Moral Sentiments. If utility
is a “form of pleasure that is specifically derived from a sense of harmony,” the focus of
the pleasure is on the “fitness” of means and ends (Witztum and Young 576). Pamela’s
responses to Mr. B are directly pushing against his articles that would give him the
pleasure of having her as his kept mistress, non-wife. Her rejection of the burlesque
contract’s articles eventually places her in a position of a proper, regular marriage and
Mr. B is subsequently brought through a pleasurable self-reformation. In giving us the
burlesque contract, Richardson is then able to indirectly, yet purposely, incorporate the
real, sacred marriage contract between Mr. B and Pamela.

Readerly Pitch and Authorial Promise
How this pleasure translates to the readerly experience needs to be considered by way of
Smith’s ideas on sympathy and pitch. The prefatory material indicates that readers,
through the effective descriptions Richardson provides allegedly through Pamela’s own
pen, come to sympathize with the virtuous heroine. However, readers are able to realize
more of the complexity and moral richness of Richardson’s text if the sense of who we
are meant to sympathize with is transferred from Pamela to Mr. B. Beyond just the
external level of one reader sympathizing with another, Richardson presses us to embody
the Smithian “pitch” of sympathetic feeling with Mr. B, as we watch him bear witness to
Pamela’s resolution to honor her wealth of individual propriety. As impartial spectators,
we cannot fully enter into the passion of joy that Mr. B feels as he begins his moral
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transformation. We can, however, modify our own feelings to come closer to some sort
of harmony or concord with his joy. Mr. B as a fictional figure cannot alter the way he
displays his passion to a room of spectators (readers). Through the testimonials, however,
these other impartial spectators who have read the text before us and have already
experienced their own elevated passions are able, in their written responses, to “flatten
[…] the sharpness of its [the passion’s] natural tone, in order to reduce it to harmony and
concord with the emotions of those who are about him” (TMS, 22). Readers are invited to
enter into feelings of harmony in both internal and external realms of the text. We all
become, in some variation, Mr. Bs, marked with the curiosity and desire to read Pamela’s
writings.
Through the move from burlesque contract to implied real contract, Richardson
establishes the utility of his text as a moral object as he simultaneously commoditizes it
as an aesthetic object in the commercial market. Pamela is something to be owned, to be
consumed. What is being purchased, however, takes on added dimension. This is more
than purchasing the entertainment provided in the romance novels and secret histories of
Behn and Manley or the lessons outlined in a more traditional eighteenth-century conduct
book. This is a down-payment for entertainment, and more importantly for virtue. What
the curious reader comes to possess or own is both tangible and intangible. The choice to
write and publish Pamela in Her Exalted Condition, a text that focuses more on the
instructive than the entertaining, is also Richardson’s move to claim Pamela as his
rightful property, separating himself from the other sequels and bastardizations of his
work (Kelly and Fielding, for instance). Notions of property and ownership significantly
begin to shift and change in the eighteenth century. In his Lectures on Jurisprudence,
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Smith emphasizes that "in the age of commerce, as the subjects of property are greatly
increased the laws must be proportionally multiplied" (LJ, 16; my emphasis), and by
extension, the promises that arise in regards to property must shift. The landed gentry
reflected in persons like Mr. B and his sister Lady Davers must now come to recognize
the necessity in acknowledging value in more intangible subjects that extend beyond the
immaterial value vested in things like religion and virtu. What is different here is the
relationship between economic value, social status, and intangible or paper promises.
Landed interest is the no longer the sole means for claiming status through property;
while Lady Davers is resistant to the change, Mr. B eventually comes to realize the value
of credit, which he finds in the form of Pamela’s virtue. Pamela aptly reflects these recontoured notions of property, promise, and commercial exchange but does so through a
literary removal from the overtly political milieu of eighteenth-century England. Instead,
the thickly layered text invites the audience into a domestic setting while still obliquely
signaling towards the public, commercial marketplace (evidenced in the strategically
incorporated prefatory material). Presenting this domestic framework in epistolary form,
Richardson illustrates a commercially economic relationship that is understood through
sexual and household exchanges that excite readerly curiosity as much as Mr. B’s.
Pamela’s confidence in Mr. B is doubly reflected back onto her, as he must rely on her
maintenance of merit. They also take on the roles of commercial partners. Mr. B’s
obligation to Pamela, his promise to share his fortune with her, only extends as far as she
makes good on her obligation to be his source of virtue. Their contract, then, relies on
this mutual confidence.
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To return to the irony of Pamela’s situation: her autonomy is secured through her
property (both her safeguarded virtue and her letters). These letters that detail and
represent her virtue, however, only become recognizable (or imaginable) as property
because Mr. B seizes them from her person. Once transformed by her letters, Mr. B seeks
her not as a kept mistress, but as a wife. Mr. B must come to “own” Pamela – she must
become his property through the legal marriage in order for him to cultivate and maintain
his own virtue.14 What emerges is a slipperiness in terminology, where “property” and
“propriety” are conflated. This danger of conflation becomes particularly important when
viewed in light of the eighteenth century marriage contract. What happens to the womanas-wife? In the case of Pamela, the very nature of her writing shifts—it is more controlled
and regimented, detailing her schedule of wifely duties, though she simultaneously
begins to wield a different type of autonomy in her control and maintenance of the
household. Once married, she has her schedule that portions out her day hour by hour and
it is a list of demands that she desires to have:
Dear Sir, said I, pray give me more of your sweet injunctions. Why then,
continued he, I shall, in the usual Course, and generally, if not hinder’d by
Company, like to go to-bed with my Dearest, by Eleven; and if I don’t,
shan’t hinder you. I ordinarily now rise by Six, in Summer. I will allow
you to lie half an Hour after me, or so. Then you’ll have some time at your
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
14 Many critical feminist readings of Pamela focus on the nature of her as an individual
possessing agency regarding her own fate and the choices she makes to continually
preserve her virtue. Armstrong’s seminal Desire and Domestic Fiction labels woman as
the modern individual, and in an interesting study on the crafting of gender, Bonnie
Latimer responds to this, saying Armstrong “was right insofar as the idea of individual
opened up to women in this period” (11). Latimer’s argument goes a bit further,
explaining how Richardson’s heroines, through their writing, “seize control of their own
identities” (28) and integrate a distinct “masculine agency and understanding into their
quirky femininity” (4). Latimer stresses that “each of his heroines defines herself through
the ability to make moral and rational choices, and this is true even when the power of
acting on such choice is obstructed” (71; original emphasis). 	
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own Dispose, till you give me your Company to breakfast; which may be
always so, as that we may have done at a little after Nine. (P, 368-69)
None of these “sweet injunctions” figure into the terms of the burlesque contract, nor can
they. These orders make up the stuff of the “real” marriage contract. As Pamela shows
readers, the virtuous woman essentially comes to embody this conflation of property and
propriety as she agrees to the legal contract. Pamela is still “free” as a single woman and
it is in the terms of the burlesque contract that she maintains this iron grip on her
Jewel/Virtue. This is, so it seems, her one property and her propriety. When she becomes
Mr. B’s property (as his wife), she becomes the means through which he obtains his
moral propriety. Not quite the conduct book of domestic fiction or the socio-politically
titillating suggestions of a secret history or a roman-a-clef, Pamela consistently remains
an instance of a case informed by verbal contracts. The terms of the per verba contract
persist until the end of volume II—the editor, Richardson himself, expresses his hope that
readers of his text, his public, will recognize the promises outlined in the pages, and that
“if it inspires a laudable Emulation in the Minds of any worthy Persons, who may thereby
intitle themselves to the Rewards, the Praises, and the Blessings, by which she [Pamela]
was so deservedly distinguished” (P, 503). Pamela’s equity case, particular and
“deservedly distinguished”, becomes a point of moral generalizability for readers, who
can purchase access to the promises Richardson presents through his non-novel contract.
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CHAPTER 3
RETHINKING THE HISTORICAL NOVEL: A CASE FOR WOLLSTONECRAFT
AND SCOTT
Moralists have unanimously agreed, that unless virtue be nursed by
liberty, it will never attain due strength—and what they say of man I
extend to mankind, insisting, that in all cases morals must be fixed on
immutable principles; and that the being cannot be termed rational or
virtuous, who obeys any authority but that of reason. (Vindication, 191)
In Vindication of the Rights of Woman, Mary Wollstonecraft posits the universality of
virtue and morals and links their propagation to reason. Taken in the context of a court of
equity, justice may only be administered when reason is engaged and those determining
the outcome of the case do so on the basis of “immutable principles” that extend beyond
the established common law. Wollstonecraft demonstrates her own understanding of the
law, particularly its inherent inequity in dealing with the sexes. She laments woman’s
lack of participation in the political realm as well as her inability to have a voice in civil
cases. A revolutionary writer and thinker, she offers a historical narrative on the nature of
justice and shows through personal writings and legal framing just how readers should
understand the status of justice and morality in late eighteenth-century England.
Wollstonecraft envisions a future state based on equitable principles applying to
both men and women. It is this look towards the future that makes her project different
from her literary predecessors. Through his “to the moment” style of writing in Pamela,
Samuel Richardson exposes the faults in common law while simultaneously illustrating
the corrective system of equity by way of the burlesque contract. Daniel Defoe makes use
of Moll Flanders’ account as a penitent to offer a retrospective, highly edited, spiritual84

	
  
autobiography-meets-criminal-narrative that reflects on her personal path of vice and
salvation. This chapter turns to the historical novel in order to more fully address the
importance of “looking back” in order to look forward, to the “as is” in order to identify
the moments of injustice so as to hopefully offer an opportunity for equity to take place.
In both Wollstonecraft’s Maria (1798) and Sir Walter Scott’s Bride of Lammermoor
(1819), each text’s narrator establishes a temporal distance between her/himself and
her/his story, creating even more of a need to establish an appropriate framework for the
slipperiness of moral judgment. This fictional narrative distance shows how past (or, for
Wollstonecraft, current) custom cannot sustain justice. This historical structuring is
different from that of Moll Flanders’ narrative because of the continual awareness
brought to the inadequacies of common law in the author’s contemporary moment,
exposing the failures of the legal system as they occur and where and how equity would
have been appropriate. Wollstonecraft’s text reads more as a warning, rather than a
confession like we see in Moll’s narrative. This also differs from Richardson because
Maria’s letters are addressed to her daughter, reflecting on her “gained experience” and
lamenting her lack of sensibility, rather than the “to the moment” style that does not
allow for as much reflection.
The structure of Maria challenges the reader to fill in some literal gaps. Published
posthumously, the text itself was left incomplete. Though not a historical novel in the
same vein as Scott’s Lammermoor, I argue that we should still consider Maria as a
historical text that addresses key social, political and legal issues. Maria is writing this
“memoir” for her daughter who may or may not still be alive. Thus I am reading this as
her history, but more specifically, her legal history. She recounts her time in an asylum,
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having been imprisoned there by her husband Mr. Venables in an effort to keep her from
leaving him and reclaiming her property. Again, we have another title with a single
female name, but Wollstonecraft’s narrative is markedly different from Moll Flanders
and Pamela. We now have a female author constructing a female narrative and the
preface is less concerned with guiding the reader down a direct path of understanding.
Instead, Wollstonecraft uses the space of the preface to focus the reading on the
historically based truths of English legal systems and the consequent existence of
“matrimonial despotism” (M, 59). Wollstonecraft is deliberate in highlighting the fact
that this “history ought rather to be considered, as of woman, than of an individual” (M,
59). Maria indicates the intention of her memoir: “you may gather the instruction, the
counsel, which is meant rather to exercise than influence your mind…gain experience”
(M, 95; my emphasis). The “you” is a particular, individual you, that of her “dear girl,”
though arguably she desires a wider readership to also benefit and thus “gain experience”
where possible. Wollstonecraft situates us in a particular point in time, establishing some
sort of historicity for her text: “Marriage, as at present constituted, she considered as
leading to immorality” (M, 141; my emphasis).
Rather than exposing the immorality of marriage as an institution, Scott reveals
the inequity that does not protect the sanctity of mutual consent between the matrimonial
parties. The Bride is interesting for the complicated way that Scott chooses to frame the
narrative. The third work in the “Tales of My Landlord” series (1816-19), The Bride
begins with a recounting of a piece of Scottish lore about a tragic marriage. We are then
resituated in front of the ‘collector’ of these various Tales, Peter Pattieson, as he is in
conversation with his friend and painter, Dick Tinto, who provides him with the notes of
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the Lammermoor tragedy. The Scottish tragedy of two lovers is then retold, in light of
this manuscript, in a different historical situation—the time right before another
significant marriage, the 1707 Union between England and Scotland. Lucy Ashton, the
female protagonist, is betrothed to Edgar Ravenswood; however, Lucy’s mother wishes
to prohibit the marriage in order to force Lucy into an arranged marriage that would come
with more political advantage for the Ashton family. Lucy holds steadfastly onto the
betrothal while Edgar is away, and only concedes, reluctantly, to marry her mother’s
selection when she thinks there is no hope of him returning. He does return for her hand,
of course, but she has already signed her new betrothal documents. This again raises the
question of obligation and whether or not a written betrothal adequately supplants one
purely based on the sign of exchanged golden tokens, particularly when the latter was
done willingly and the former by forceful manipulation. That both lovers die (Lucy from
insanity, Edgar from a tumble into quicksand) seems to indicate the sanctity of the
original sign of contract, and that broken promises cannot produce positive results. The
Lammermoor story is reenacted, and this idea of such a particular tale literally repeating
itself in all of its particularity exposes the weakness of common law to stave off another
tragedy of the same ilk — a tragedy perhaps an intervention through equity could have
halted. The historical distance provides the space where we are able to see how equity
would have functioned to alleviate the pains of these particular tragedies and further
reveals the lack of sympathy and the shortsighted judgment of common law.
Focusing on the individual experience, Salber Phillips explains how “biography
offers something more than a complement to the public concerns of history; it also stands
as a gateway to a deeper sense of social life. And certainly to write history without the
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insights of biography would be to miss much of the real experience of the past” (140).
This deeper sense and real experience is depicted in Maria; she encourages her daughter
to gain experience and Godwin reflects her hope that in the reconstructed, edited preface
that a larger readership, like the daughter, will gain an understanding and knowledge of
what it means to be a woman in eighteenth-century England. Wollstonecraft is careful to
outline from the start that she has “rather endeavored to pourtray passions than manners”
(M, 59)—she is not trying to mask this history of woman behind the polite or the
sentimental, but creates space for a retelling that is informed by passion and reflection
upon that passion, “the sentiments I have embodied” (M, 59). Salber Phillips describes
manners and customs as quintessential buzzwords for the eighteenth-century and that
manners in particular were “the brief signature of the new concern with the social that set
the interests of this period apart from those of its classical and Renaissance predecessors”
(147). Wollstonecraft recognizes the significance of manners for her contemporary
audience, but chooses instead to address and highlight what does not necessarily fall into
the realm of social politeness. She purposely presents a glaring portrait of English
marriage law, an aspect of society that is a fusion of the private and public.
We need to see the historical novel as a genre having life before the French
Revolution and Scott, while emphasizing the importance of female participation in the
shaping of these texts and the legal infrastructure pertaining to marriage that informs
these histories. While Scott casts his historical writing with a romanticized, antiquarian
perspective, creating a safe removal from the present, Wollstonecraft writes the history as
it happens, exposing what is uncomfortable and showing a sense of urgency to her
readers for the need to shift out the current moment, pulling out and away from the
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common law of English life in order to invite change on legal, social, and cultural
registers.
Gender and Genre for Wollstonecraft
Wollstonecraft’s critique on marriage law hinges on the gendered double standard
in place. Devoney Looser’s work focuses on gender and its connection to historiography
and how women writers’ have formulated a relationship and position in the writing of
history. British Women Writers and The Writing of History, 1670-1820 (2000) explores
the evolution of female history writing and its growing popularity amongst readers of all
classes and importance in female education. Looser specifically examines the way
women writers navigated the spaces between and around literature and history from the
Restoration to the Regency periods. She aims to show how women were not creating
“herstory” by way of private papers, stories, and letters, but rather were contributing to a
richer, fuller understanding of British history.15 Looser shows us that we should not and
cannot possess a complete view of British history without the writings of women,
suggesting that “early modern British women writers enacted various and often
competing relationships to historical discourse, depending on their political commitments
and class affiliations, their perceptions of developing genres and markets, and their ability
to manipulate authorial circumstances and reputations” (8). Perhaps more to the point of
Wollstonecraft and what she is capable of offering in a text like Maria, Looser comments
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
15	
  While it can be argued that many novels potentially contribute to this knowledge and
understanding of British history, Wollstonecraft (along with other women writers)
deliberately draws us into a critical space with the awareness of a female presence, and
this female agenda—socially, culturally, politically, legally—should not be seen as in
opposition to male or as a wholly different history, but rather, a portion of history that can
only be accomplished through the writings of women. 	
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on the importance of women reading history, as it “provided a way for [them] to gain the
benefits of understanding aspects of life they were not supposed to have access to without
encountering problems of decorum in experiencing them” (18). Maria’s memoirs,
specifically penned to and for her daughter, are intended to provide experience, and in her
writing she entreats her daughter to “gain experience” so that she may not suffer the same
moral and emotional damages that she has. Wollstonecraft’s method of historicizing is
one that is more invested and interested in the state with its legal, social, and political
issues, rather than the nation, unlike the types of national tales in Scott, John Galt, and
those discussed in Trumpener, Maxwell, and other scholars’ works. Wollstonecraft’s
history is a striking exposure of the injustice she witnesses in her current state.
How to generically define or categorize Maria has continued to generate varied
responses amongst literary scholars. Is it a novel of sensibility, an autobiography, or
something else all together? The very first lines of the narrative recall elements of Gothic
convention, as the narrator remarks that “abodes of horror have frequently been
described, and castles, filled with spectres and chimeras, conjured up by the magic spell
of genius to harrow the soul, and absorb the wondering mind” but as these are the stuff of
dreams, “what were they to the mansion of despair, in one corner of which Maria sat” (M,
61). This initial invocation of the Gothic, as Anne Mellor as argued, is a genre that
Wollstonecraft conjures in order to reject it so that she is then able to tell her real, true
story about the wrongs of women. Devon Sherman reemphasizes Mellor’s point and
argues that the Gothic, “lurks in Maria’s settings and diction, but only to demonstrate
even its inability to encompass Wollstonecraft’s dilemma: how to define Woman,
collectively, as human and deserving of the rights of man, because her rights and her
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dignity must be defined against something else, an exclusion” (99). The wrongs of
woman are a legitimate terror, more than just the specters and apparitions associated with
the Gothic.
The main narrative begins with Maria in a Gothic-like prison-asylum, where she was
placed by Mr. Venables. While she is imprisoned, she befriends Jemima, a lower-class
attendant. Jemima begins to bring books to Maria from another prisoner, Darnforth, and
in the pages of these books, Maria is taken by him via the marginalia he has left there.
The two begin to exchange letters detailing their pain, sorrow, and desires and eventually
meet one another and inevitably fall in love. Social pressure and acceptance push Maria
towards marriage with Darnforth, though she qualifies this decision with the comment
that, though becoming his wife by the “established rules” she would not have herself
“confounded with women who act from very different motives,” and she stresses that she
would act “just the same without the ceremony as with it, and her expectations from him
not less firm” (M, 141). Relying on reason to push directly against what she sees as
inequitable custom, Maria’s disregard for “the ceremony” and the “established rules”
emphasizes her insistence on her particular, individual conscience. She views herself as
no longer bound to Mr. Venables and acknowledges Darnforth as “husband.”	
  
Gary Kelly considers the text a Jacobin novel and describes it as similar to that of
pro-Revolution feminist autobiographer Madame Roland’s, who "addressed the text of
her life to her absent daughter, as a self-vindication, a legacy, and a warning. Sons may
inherit estates, daughters, unjustly deprived of estates by customs of male primogeniture,
inherit texts designed to raise a feminist self- and social consciousness" (39). More
broadly, Kelly describes the influence of the English Jacobin writers, saying that “even
91

	
  
Anti-Jacobin novelists in the 1790s, and many other Romantic novelists after 1800,
learned from [them]; and thanks to their controversial work, the novel itself gained new
prestige as a vehicle for ideological communication in an age of crisis” (20). This
ideological communication is the driving force of Maria, whose narrator desires nothing
more than to reach out to her daughter, or the reader who takes her place, to prevent the
perpetuation of female oppression, encouraging the gaining of experience. Like her editor
and husband William Godwin’s Caleb Williams, Wollstonecraft’s unfinished novel
functions is such a way that “self-knowledge is textualized, and results in social change,
if only on the level of other individual lives” (Kelly 41). This observation plays directly
into a consideration of the text that works within the legal parameters of an equity case,
where the legal situation of the individual, being unable to seek resolution in the common
law as it stands, must break with the established structures on an individual level that will
then come to inform the general institution itself.
I see Maria as an experiment of historical consciousness that pivots on questions
of equity. It is also an historiography of manners and sentiment, broadening our idea of
the historical novel as we know it as handed down from Sir Walter Scott; Wollstonecraft
layers the themes of betrothal, legality, and gender in the development of understanding
equity’s status in England at the end of the eighteenth-century. More specifically,
Wollstonecraft is imagining the present moment that she writes about as an artifact of
social order as old as patriarchy. This desire to break out of a patriarchal system as well
as many other of Wollstonecraft’s core beliefs are detailed in Vindication, and this
particular passage highlights the key threads that constitute her writing of history as a
means for thinking about a future state:
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Females, in fact, denied all political privileges, and not allowed, as
married women, excepting in criminal cases, a civil existence, have their
attention naturally drawn from the interest of the whole community to that
of the minute parts, though the private duty of any member of society must
be very imperfectly performed, when not connected with the general good.
The mighty business of female life is to please, and, restrained from
entering into more important concerns by political and civil oppression,
sentiments become events, and reflection deepens what it should, and
would have effaced, if the understanding had been allowed to take a wider
range. (VRW, 183; my emphasis)
This notion of an individual being in some way alienated or separated from society or not
being fully able to participate in it is an echo of Adam Ferguson’s theorizations in his
Essay on the History of Civil Society. Ferguson’s discussion focuses more specifically on
the development of nations and the role of luxury and its relationship to the building or
breaking down of national spirit.
The ignorant and the artless, to whom objects of science are new, and
whose manner of life is most simple, instead of being more active and
more curious, are commonly more quiescent, and less inquisitive, than
those who are best furnished with knowledge and the conveniencies of
life. When we compare the particulars which occupy mankind in the
beginning and in the advanced age of commercial arts, these particulars
will be found greatly multiplied and enlarged in the last. […] if, in the
result of commerce, we do not find the objects of human pursuit removed,
or greatly diminished, we may find them at least changed; and in
estimating the national spirit, we may find a negligence in one part, but ill
compensated by the growing attention which is paid to another. (326)
Those denied the “knowledge and conveniencies of life” do not become more inquisitive
or creative in their pursuits, but take on a certain complacency; there is also the danger
that those who do have the material advantages will lose sight of the more general society
of which they are a part. Veering from Ferguson, Wollstonecraft specifically uses gender
as a means to recast issues central to Scottish Enlightenment thinking and though she
resists sentimentality, she cannot fully escape it because it is bound up with the history of
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which she is a part as an active citizen in late eighteenth-century England. To provide her
historiography of the present, Wollstonecraft still must address the existence of sentiment
and its influence, but she simultaneously and aggressively critiques the production of
narrative through sentiment and shows her skepticism towards national definitions of
justice and also towards the private/public divide, refusing to see domesticity as the
pinnacle of a female’s existence and duties. The illusion that it is so stems from the
“political and civil oppression” dominant in British social culture and the scope of female
understanding becomes extraordinarily stunted. Her critique pushes against the
sentimentality that would keep women from participating in ‘real’ history and instead
only allowing them to experience their feelings as events.16 In turn, when the sentiment
becomes the sole event for narration, it leaves no space for a woman’s political narrative
that would potentially include real social and legal debates such as those related to
divorce, property, and marriage, which then go unaddressed. For Wollstonecraft, it
should not just be the anomalous heroine who exercises this sense of reason -- the
Sapphos, the Eloisas, the Empresses of Russia; instead, they should serve as examples of
what it means not to be exceptionable, but to be reasonable. The more commonly
accepted model of the historical novel that we have tends to look towards the past, but
Wollstonecraft uses historicist distancing to open the future.
Understanding Crim. Con., the Genre of Trial Reportage and
Early Divorce Proceedings
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  In Julie Ellison’s Cato’s Tears, she offers the obverse of this critique. Sentiment and
the overall Age of Sensibility become the means for reading and understanding history in
a different way, and the sentimental man is presented as a key figure.	
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If we are to understand the historical importance of these texts and why the genre
of the historical novel matters in the fuller context of eighteenth-century English reading
and literary culture, we need to take a look at the nature of another widely read genre at
the time: trial reports and the significance of criminal conversation cases. Criminal
conversation, often abbreviated to crim. con., is a legal term for adultery for which a tort
action could take place. There is a type of chiasmatic relationship at play between Maria
as a fictional text that includes a trial (though presented in fragments) and the
nonfictional genre of trial reports prevalent in publication at the time that include the type
of details we might normally associate with a novel. The excuse of being nonfiction
allows for the printing of certain salacious details that would be prohibited in public
circulation otherwise. Wollstonecraft’s text is a non-antiquarian apparatus (unlike
Scott’s) that tracks history in a very particular way—in this case, justice as it is now.
Crim. con. seems an odd genre to bring into a discussion on the historical novel, as its
associations are with the contemporary and the fleeting; however, crim. con. as a
distinctively English construct is able to show how English audiences responded in the
literary market—it illustrates the way legal situations that were scandalous influenced
society’s reading trends and reinforces the eighteenth-century preoccupation with the
personal and intimate.17 These legal cases also called forth and addressed cultural,
political, economic, and social issues that would extend into other genres of eighteenthcentury writing, such as the historical novel as I see it in Wollstonecraft.

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
17	
  Crim. con. is distinctively English, and the civil action and its proceedings did not
apply even to Scotland, and was a part of the English legal system until divorce reform
was well underway in 1857.	
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Elaine Jordan’s analysis of Maria treats this genre of crim. con. as a vehicle for
understanding what could have been the promised sequel to the first volume of
Wollstonecraft’s Vindication that never manifested. She explains the basic details that go
into a crim. con. case and its somewhat confusing nomenclature—it is not legally
criminal, but it is labeled as such presumably because the situation is an immoral or bad
one; “conversation,” however, had a long-standing meaning as sexual intercourse. As a
civil action, then, neither the plaintiff nor the defendant could speak on their own behalf
in crim. con. cases -- all evidence and proceedings were given by the legal defense and
the witnesses.18 Jordan describes Maria’s defense “in relation to the law and legal
practice of England in her day [as] a silent and fantastic (im)possibility” (224). This
impossible legal fantasy is Wollstonecraft’s way of critiquing the English system that is
currently in place and its “partial laws,” ones that strip the woman of a voice in the
courtroom. These crim. con. actions in court become paramount in the development of
civil divorce in the eighteenth-century and Jordan suggests that the “advance towards
reform in divorce law in England in the 1780s may well have been set back more than
half a century by French Revolutionary changes in laws of inheritance, marriage, and
divorce, c. 1797, which were associated in England with fears of disrupting the whole
basis of social order” (228). Though this question of how far divorce law was set back
seems speculative, the highlighting of English fears is valid, especially if we are to
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  Maria’s letter to the judge reads like a public speech, as Jordan notes, but in reality, the
wife-defendant would not have even been in the room let alone speaking. This blurring of
written letter and public speech emphasizes the tension surrounding not just the trials of
crim. con. but more specifically the gendered aspects of the trial itself.	
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consider the Burkean perspective on the Revolution, reemphasized in part by Maria’s
trial judge who wishes to distance his courtroom from anything like “French principles”.
If French principles, scandalous tales of adultery and subterfuge, and other stories
of that ilk are feared in England, they still greatly intrigue the English audience who
wants to read about them with the safe distance of it all being in print. In Fictions of
Female Adultery, 1684-1890, Bill Overton describes the phenomenon of the publication
of adultery trials almost as a replacement for the novel that could not provide such
prurient details. He also shows that the late eighteenth century into the early nineteenth
century renewed preoccupation with wifely adultery as a literary theme was a means for
women authors to participate in revolutionary culture and more safely provide a critique
of the institutions that oppress them, even going so far, as in the case of Wollstonecraft,
to almost justify a wife’s committing of adultery. In Road to Divorce, Stone discusses
this trial-report genre further, saying that is “because a kind of didactic fiction drawn
from real life” and that “accounts of individual cases of trials for adultery began in about
1690, collections of the more sensational items in about 1750, and by the 1770s the genre
had grown from a trickle to a flood” (249).19 Stone also notes that mid and late
eighteenth-century literature reflects the increasing popularity of the theme of female
adultery in the more well-off social strata. The other side of that, however, is the very
noticeable and distinct rise in the privileging of companionate marriage in the mid to late
eighteenth-century; Stone explains that “more women were demanding more from
marriage than ever before, and if they did not find the love, sexual satisfaction,
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
19	
  This squares with Salber Phillips’ account of the importance and popularity of
biography as reciprocal with history in the eighteenth-century and its ability to instruct
because of the more personal details.	
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friendship, and companionship they had anticipated, they were more apt to look for it
elsewhere, and so be more tempted in adultery” (RD, 259). English law, however, does
not adequately assist these women in freeing them of contractual obligation.
The legal situation Wollstonecraft depicts in Maria is not overly dramatized or
out of sync with other real historical contemporary cases, evidenced by the many existing
historical records from that time. In a search of the proceedings in the Old Bailey from
1750 to 1800, there are multiple court cases dealing with bigamy involving a female
defendant and male plaintiff. In one particular case from June 1785, Jane Allen is found
guilty of marrying Charles Burton while her husband Robert Allen is still living. In the
proceedings, witnesses say that Robert Allen “treated her in a most brutal manner, and
forced her to submit to prostitution to maintain him before he abandoned her.” Still, she
is found guilty, with branding as her punishment, the reasoning being that the brutal
treatment would have allowed her to leave her first husband, but does not justify her
taking a second.
In another case from February 1794, Catherine Martin is found guilty and
sentenced to two months in Newgate for marrying Samuel Lark while her first husband
Lewis Martin is still living. Lark swears not to have known about the marriage or any
other existing legal impediment before marrying Catherine Martin. Witnesses attest that
he did know she was married and the prisoner herself addresses him, saying he did know
she was married but chose to go forward with his pursuit of her anyway. Most of the
bigamy cases for the later half of the eighteenth century result in a woman’s confinement
for several months—punishment for females was generally speaking less harsh than it
was for males, who received longer sentences as well as a monetary fine. Wollstonecraft
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does not come to a comfortable or definitive conclusion in her drafts for Maria, but
leaves instead multiple lines that the case could take. Godwin chooses to attach these
options to the end of the text, but places them in such a way that they read as the
detached, unfinished portions that they are.
Besides the Old Bailey, multiple cases in the Doctors’ Commons (The College of
Civilians) treat accounts of adultery. The Commons was a civil law court in London and
had its headquarters near St. Paul’s in Paternoster Row, from 1565 to 1858, when it
dissolved under the terms of both the Court of Probate and the Matrimonial Causes Acts
of 1857, to which I will return. The trials I have examined occurred mostly in the mid- to
late-eighteenth century in Britain and they present a legal history of divorce for matters of
adultery, cruelty, impotence, libel, etc. The volume I have consulted, Trials for Adultery:
or, the History of Divorce, is representative of the emerging popular writing genre that
allowed for the publication of salacious details that the novel post-Manley, Haywood, etc.
did not.
In these published trials, before a sentence is delivered, there is a series of
recorded depositions from witnesses who know the plaintiff and/or defendant. The
interrogations usually involve stating their relationship to the plaintiff/defendant, how
long they have known one another, and their general impressions of their characters. For
example, in of the more well known sensational cases of the early eighteenth-century,
Lord Abergavenny brings a suit against Richard Lyddel, Esq. for criminal conversation
with Lady Abergavenny. In the opening statements as to the nature of the case:
The jury being sworn to try the issue between the Right Honourbale the
Lord Abergavenny, plaintiff, and Richard Lyddel, Esq. defendant, upon an
action of trespass; for that he, the said Richard Lyddel, did carry on a
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criminal correspondence with the plaintiff’s Lady, by which means he did
debauch, carnally know, and committed adultery with her, to the great
loss, disappointment, and meanness of the plaintiff.
The council for the plaintiff, having learnedly opened the circumstances of
the offence, and peculiar aggravations attending it, with regard to the
defendant, proceeded to call the witnesses, who deposed as followeth. (12)
What follows are the interrogations for a series of witnesses, looking into the character
and circumstances of all parties involved in the suit. In this particular case, Mr. Lyddel
frequents the home of Lord and Lady Abergavenny under the pretense of being the
Lord’s friend. When the Lord is not at home, he fraternizes with the Lady, and these
actions are observed by the servants in the house. The first witness, Elizabeth Hopping,
recounts that “the familiarity was too great betwixt them” and that she “had often seen
her Lady’s bed tumbled, when none but Mr. Lyddel and her Lady had been in the room”
(2). She cites multiple occasions of viewing the two in compromising, inappropriate
situations, but explains that she could not tell her Lord because she did not think he
would believe her, so instead confided in another servant. This fellow servant is then
questioned, corroborates Hopping’s account, and says she told Mr. Osman, Lord
Abergavenny’s steward. Many of the depositions come from servants and other people
who frequent the household and taken together they build up a litany of events that bring
Mr. Lyddel and the Lady together in private bedchambers, often accompanied by
disordered clothing and flushed dispositions. Eventually, several of the Lord’s gentlemen
decide to orchestrate a scenario that will allow the Lord to discover the infidelity. The
Lord agrees to have his neighbor and relative, Mr. Day, act as the initial discoverer, so as
to surprise the two adulterers in the very act. Mr. Day along with two others hide in the

100

	
  
closet connected to Mr. Lyddel’s room and wait for the Lady to enter, and they
eventually find them together in the bed.
The Lord, requesting that his Lady not be treated cruelly, pursues legal action
against Mr. Lyddel. One deponent remarks that “they could have no peace in their
consciences while they kept it a secret from him [the Lord]” (16). During the trial, Mr.
Lyddel’s counsel admitted him as a guilty party, but “used divers arguments for
mitigation of the damages; as that the damages ought to be proportionate to the
circumstances of the person offending” (21). Among the reasons listed for said
mitigation, the counsel suggests that the Lord could not have suffered too greatly because
the Lady died not too long after the discovery—he therefore would not have her around
as a constant reminder of her infidelity and their broken marriage; additionally, the Lady
acted as a temptation to Mr. Lyddel by entering his bedroom, which could have been
prevented, so it was argued that Mr. Lyddel was in fact ensnared into this compromising
situation, leading him to the criminal act. Lastly, they argued that he is already miserable
enough on his own account. In reply, the Lord’s counsel argues that “when once the ties
of mutual love are broken, they can never be repaired; and if they had not been detected,
they might have gone on with impunity” (23). On the issue of monetary damages:
For it is but reasonable, if a person destroys the happiness of another, his
happiness ought to be disturbed as long as he lives. There is a standing law
against adultery, the adultress and adulterer too are to be put to death.
There is nothing here can make satisfaction, but a pecuniary punishment.
(23)
Ultimately, the jury determined that Mr. Lyddel owed ten thousand pounds damages,
having considered a previous case where a mere footman owed five thousand in damages
in a similar situation.
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The fact that adultery took place is not enough, though. All the surrounding
circumstances need to be taken into account when forming a judgment in this type of
case. Wollstonecraft tries to capitalize on this in Maria when she clears Darnforth of any
charges of seduction and details the ways Venables continued to emotionally abuse his
wife to the point of attempting to sell her body in exchange for a needed loan. These
crim. con. trials looked into the details of the alleged seduction and adultery, providing
the scandalous narrative that the public craved. In Fashioning Adultery, David Turner
considers the public display of these types of trials dealing with crim. con. The
Abergavenny v. Lyddel case took place at Westminster Hall on Monday 16 February
1730 and drew a large crowd of spectators. Despite Lord Abergavenny being the cuckold,
many were against him for taking Lyddel to court, especially after the death of his wife.
Turner explains that assessing and assigning blame in crim. con. cases was not exactly
clear-cut. Proof of more than adultery needed to take place, evidenced in the defense in
the Abergavenny case in the attempt to mitigate the damages. The plaintiff had to
demonstrate that he personally suffered as a result of the crim. con. act. If the defendant
could somehow show that the plaintiff orchestrated his own cuckoldry and allowed the
defendant to be somehow tempted by his wife, blame could be reassigned to the plaintiff.
Turner looks to the actual phrase “criminal conversation” and notes “the very name […]
served to place the transgression of adultery firmly within the realm of polite social
interaction” (Turner 186). This interpretation of conversation is somewhat anachronistic
since conversation did mean sexual intercourse; however, the double connotation of
speaking on a subject of mutual interest is still pertinent. It does still keep faith with the
eighteenth-century preoccupation with personal communication and private detail.
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In an ever growing commercial society driven by capitalist, economic gain,
divorce and scandal become greatly commoditized—sex is for sale, but in such a way
that it’s safe and acceptable and not a form of prostitution. Magazines and other circulars
kept up the sale of publications as they continued to capitalize on this desire to read and
know about sexual indiscretions and marital discord. In a 1789 issue of The Town and
Country Magazine, Or, Universal Repository of Knowledge, Instruction, and
Entertainment, there is a report in a specified “Divorce” section of the publication that
details the case between Mary Eleanor Bowes (Countess of Strathmore) and her husband
Andrew Robinson Bowes. This reads as an update on a long-standing situation between
the couple, the wife requesting divorce on the grounds of cruelty. The piece recounts the
many instances of physical and emotional abuse suffered by the lady, which is then
countered with depositions claiming that she had always praised her husband’s affection
and was in fact guilty of committing adultery with the gardener. In the ruling judgment,
Mr. Bowes is found guilty of both cruelty and adultery, and the couple is granted a
divorce, in which they are separated but may not remarry while the other is still living.
Crim. con. cases brought the deeply private and personal into the social setting, where
trial audiences could participate in the conversation tangentially, making marital strife
and scandal almost like an English cultural pastime, akin to novel-reading.
How to assess emotional damage and the degree of destruction done to marital
happiness seems to belong to the world of equity. In her own trial, as she addresses the
jury comprised entirely of men, Maria reminds them that their “private judgment must be
allowed to modify laws, that must be unjust, because definite rules can never apply to
indefinite circumstances” (M, 144). Here, Maria/Wollstonecraft offers her own definition
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of equity, demonstrating the need to reconsider the particulars of a situation that would
fall outside of the common law as it stands. Her choice of “indefinite” suggests an
opening in the legal framework, one that allows for thinking towards future events that
will also not be resolved via definite rules. She stands firm in her assertion that even
when her peace of mind and spirit was compromised and her husband neglected her, she
still remained an honorable woman and wife; not until he actively began to consciously
sabotage the relationship did she finally view herself as free from the fetters of the
marital union, therefore in no way is she trying to justify adultery. Mr. Venables
essentially breaks the marriage contract in pawning her off as his property to another
man. She sees herself as justly separated from an otherwise personally damaging
situation. Mr. Venables’ actions make her strictly his property for dealing with outside of
the domestic space, taking away her role as the caregiver wife, who is supposed to
maintain his home so that his business transactions and public life may be successful. By
dragging her into the economic market, he discounts her role in the domestic market.
When Maria pleads her case she does not subscribe to the social expectations of
‘politeness’ and manners; she asserts:
While no command of a husband can prevent a woman from suffering for
certain crimes, she must be allowed to consult her conscience, and
regulate her conduct, in some degree, by her own sense of right. The
respect I owe myself, demanded by strict adherence to my determination
of never viewing Mr. Venables in the light of a husband, nor could it
forbid me from encouraging another. If I am unfortunately united to an
unprincipled man, am I for ever to be shut out from fulfilling the duties of
a wife and mother? -- I wish my country to approve of my conduct; but, if
laws exist, made by the strong to oppress the weak, I appeal to my own
sense of justice, and declare that I will not live with the individual, who
has violated every moral obligation which binds man to man. (M, 144)
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This declaration is a passionate, but rational one. The call to conscience and moral
obligation as somehow distinct from the present law to assess what is just highlights the
flaws in the current English legal system. She demonstrates her need to separate herself
from the country’s sense of justice and appeal to her own if that means justice will
actually be recognized. Beyond the gender issue, Mr. Venables’ affronts would offend
anyone who possesses any sense of justice—that which “binds man to man”. This
critique on English law is reminiscent of Moll Flanders’ prefatory lament about how her
circumstances in life were unfortunately predetermined by the system that did not protect
her. This also echoes the rationale of Milton’s divorce tracts when she continues with her
statement, saying that Mr. Venables only acted out of the “most rapacious avarice” (M,
144) rather than through anything remotely like mutual affection, the basis for a marital
union. Maria makes a direct appeal to equity and states what she sees as her just reward -a divorce from Mr. Venables and the enjoyment of fortune that was left to her by her
relative.
Spousal neglect was in fact a reason for pursuing marital separation. Stone notes
that in the later half of the eighteenth-century, there was an increasing amount of
backlash in response to the gendered double standard of legal action in adultery trials.
This became most evident in the House of Commons which opposed four separate bills
between 1771 and 1809 that intended to keep a wife in an adultery case from remarrying
to her lover. Charles James Fox’s objection in 1779 addressed that fact that women were
“entirely unrepresented in Parliament” and because of that should experience some
kinder treatment and that “not only that such a ban would ruin these women’s lives, but
that it was unjust to lay all the punishment on the woman and let the man go scot-free”
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(RD, 288). Fox’s opinion is interesting not just on the front of gender politics, but on a
personal level as well, since he led a fairly scandalous life himself, having many
mistresses and affairs. As a politician, he was greatly influenced by his interactions with
the leaders of French society who he met with during his visits to Paris, leading him to
return home harboring many non-English ways of thinking.20 Eventually this mentality
that debunked the double standard extended to the House of Lords as well by 1800. In
Broken Lives, Stone states that “cases of judicial separation reveal the shifting and
competitive positions of these three rival systems of law—canon, equity, and common—
which jostled for control over moral and material aspects of marital strife” (BL, 11).
Stone goes on to the discuss the ideological, social, and economic reasons that often
made marital divorce and separation highly unlikely in England, the dominant patriarchal
ideology being largely responsible for the few instances of separation. He cites losing
contact with one’s children as one major deterrent to separation—“however outrageous in
terms of physical cruelty and promiscuous adultery the behavior of the husband might
have been, well into the nineteenth century the common law still granted his absolute
control of all children” (BL, 14). It was not until the end of the eighteenth century (when
Maria’s narrative occurs) that women could obtain custody of small children under
equity.
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
20	
  Fox was also an ardent supporter of the French Revolution and, like Wollstonecraft,
had much to say in opposition to the thoughts set forth by persons like Edmund Burke
(though his opinion shifted in the wake of the violence against Marie Antoinette, Louis
XVI, and some of those leaders he had befriended). For more on Fox’s political life and
relationship with France, see Mitchell, L. G.. “Fox, Charles James (1749–1806).” L. G.
Mitchell Oxford Dictionary of National Biography. Ed. H. C. G. Matthew and Brian
Harrison. Oxford: OUP, 2004. Online ed. Ed. David Cannadine.
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The judge here, however, is not sympathetic to Maria’s circumstances and
suggests that it is a mistake to even allow a woman to voice her own appeals to the court.
With the desire to separate from revolutionary mentality and in the vein of Burkean
traditionalism, he remarks that the English need to hold on to the “good old rules of
conduct” and that any action to break away from that is in line with French principles and
there is the threat that a woman expressing her feelings in court “as an excuse or
palliation of infidelity, it was opening a flood-gate for immorality” (M,145). Regardless
of being emotionally abused and neglected, duty trumps feeling, and the female is
deemed too weak-minded to make sounder, better decisions for herself than her parents
and other relations. For this judge, any and all motions should be taken to prohibit
divorce as an option if they are to truly “maintain the sanctity of marriage” in England,
which, though it “might bear a little hard on a few, very few individuals, it was evidently
for the good of the whole” (M, 145). The whole trumps the individual and attention to a
particular plea and set of circumstances is deemed a danger to the English legal system.
The most Maria could really hope for is a legal divorce of bed and board without the
option to remarry and the granting of alimony. The only way a wife would be able to
obtain a divorce would be if in the case of incest, bigamy, extreme physical abuse, and
impotence, but not adultery (though a husband could in this instance). Seeing this as a
specifically English problem, in Rights of Woman, Wollstonecraft remarks through a
series of rhetoricals:
In France or Italy have the women confined themselves to domestic life?
though they have not hitherto had a political existence, yet, have they not
illicitly had great sway? corrupting themselves and the men with whose
passions they played? In short, in whatever light I view the subject, reason
and experience convince me, that the only method of leading women to
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fulfil their peculiar duties, is to free them from all restraint by allowing
them to participate the inherent rights of mankind. (VRW, 175)
The comparison to women on the continent allows Wollstonecraft to highlight the
revolution of female manners as a specifically British problem. If the most basic of duties
are to be completed, there needs to be overall sense of justice that informs all the
participating members of society. British women need to be considered not as separate
from mankind and they require access to the fundamental rights dictated by natural law.
Questions regarding basic natural rights filter out into a discussion on the status of
property. In her memoir, Maria recounts:
Thus did he pillage me and my family, thus frustrate all my plans of
usefulness. Yet this was the man I was bound to respect and esteem: as if
respect and esteem depended on an arbitrary will of our own! But a wife
being as much a man’s property as his horse, or his ass, she has nothing
she can call her own. He may use any means to get at what the law
considers as his, the moment his wife is in possession of it, even to the
forcing of a lock, as Mr Venables did, to search for notes in my writingdesk -- and all this is done with a show of equity, because, forsooth, he is
responsible for her maintenance. (M, 118; my emphasis)
The emphasis comes back to who does and does not own property. Wollstonecraft
illustrates the extreme of this sense of property through Mr. Venables’ attempts to place
her into the role of a prostitute. In the marital union the woman sacrifices everything she
once owned as well as her own identity, subsumed by the husband. The specific
mentioning of authorship is of interest, as it echoes the prior chapter’s examination of Mr.
B’s seizure of Pamela’s private letters and journals.
The flirtation between Maria and Darnforth occurs initially through their
correspondence—the sharing of personal stories and commenting on passages is the very
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type of sentimentalism Wollstonecraft as a critic tears down in her nonfictional pieces.
These detailed personal histories that involve private passions become a type of
epistolary crim. con. suit, though they break the rules of the crim. con. courtroom since
both defendants are explaining themselves in the first person (though through a written
medium):
When perusing the first parcel of books, Maria had, with her pencil,
written in one of them a few exclamations, expressive of compassion and
sympathy, which she scarcely remembered, till turning over the leaves of
one of the volumes, lately brought to her, a slip of paper dropped out,
which Jemima hastily snatched up. (M, 72)
On the slip of paper is the initial letter from Darnforth, who offers “commiseration”
rather than “protection” to Maria—this shared misery opens up a correspondence that
Maria describes as an “insensible…interchange of sentiments on the most important
subjects. To write these letters was the business of the day, and to receive them the
moment of sunshine” (M, 72). Only the older Maria, looking back on this moment as she
relays it for her daughter, can describe this reveling in mutual sentiment as “insensible” –
an activity wholly lacking in reason. Writing becomes the primary occupation, but unlike
Pamela’s that records for her parents the aggressive behavior of Mr. B, this writing that is
the sole “business” of Maria’s records her process of gaining experience through her
exploration of dangerous passion and sentiment. While writing these amatory letters,
Maria also reflects on the loss or lack of reason characteristic of the inmates in the
surrounding prison rooms.
Maria exposes Mr. Venables’ “show of equity” that is really an invasion of her
privacy, a show that enables Mr. Venables to secure even more power in the already
tyrannical marriage. Mr. Venables abuses the legal system and the law surrounding
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property within a marriage in order to further shackle his wife. The semblance of her
needing maintenance reaffirms the claim that she is no more than his horse or ass, a being
incapable of caring for itself. It is these irrational thoughts that Maria/Wollstonecraft
aggressively pushes against. Property also becomes the marker or primary indicator of
who wields power and gains social respect in the case of a marital separation:
The situation of a woman separated from her husband, is undoubtedly very
different from that of a man who has left his wife. He, with lordly dignity,
has shaken of[f] a clog; and the allowing her food and raiment, is thought
sufficient to secure his reputation from taint. And, should she have been
inconsiderate, he will be celebrated for his generosity and forbearance.
Such is the respect paid to the master-key of property! A woman, on the
contrary, resigning what is termed her natural protector (though he never
was so, but in name) is despised and shunned, for asserting the
independence of mind distinctive of a rational being, and spurning at
slavery. (M, 117)
Wollstonecraft highlights the gendered double standard, the inequity, inherent in
conversations of divorce/separation of a married couple. The woman is likened to a clog,
a heavy block of wood traditionally attached around the leg or neck of a being to prevent
its escape or any significant motion or progress. But only the wife is viewed as a
hindrance and her sense of progress is stunted. Status as “master-key of property” is
precluded from the woman—anything she contributed to the original union is no longer
her own to manage and secure. Thus, even if she is provided for by means she initially
contributed to the marriage, it is seen as a generous sacrifice or gift on the part of the
husband. No respect can be owed to the wife as she lacks any property of her own.
Because of this lack, really it is she who wears the clog—fully impeded from any actions
of her own or exerting any real agency. “Independence of mind” is simultaneously seen
as a virtue in man and a vice in woman. A woman’s desire to claim autonomy for herself
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and not subscribe to the view of being led through life by her “natural protector” makes
her vulnerable to social criticism that would deem her selfish, short-sighted, and illadvised. Part of the oppression Maria experiences at the hand of Mr. Venables is his
effort to keep her (to the extent of locking her away) from putting her case publicly and
reasonably explaining why she deserves justice. Wollstonecraft is careful to label the
independent mind as a key attribute of a people who can reason while pointing to the
short-sightedness of viewing the husband as the natural protector of the wife.

Wollstonecraft as Critic and the Influence of Godwin
Before her move into fiction, Wollstonecraft wrote critical review pieces for Joseph
Johnson’s Analytical Review, launched in 1788. Her reviews of sentimental novels
written by female authors are caustic and incisive. Her critiques allow her to more
positively formulate her own outline for a better literary aesthetic. Mitzi Myers describes
Wollstonecraft’s literary critiques as “documents in the history of sensibility, offering a
case study of how a female journalist, assigned seemingly unpromising ‘ladies' subjects’
like sentimental novels, managed to create a resonant voice as cultural and literary critic”
(82). Wollstonecraft declares her simultaneous reverence for the novel alongside her
disdain for silly sentimental writing in her review on fellow radical thinker Helen Maria
Williams’ Julia, A Novel, Interspersed with some Poetical Pieces (1790)21:
A good tragedy or novel, if the criterion be the effect which it has on the
reader, is not always the most moral work, for it is not the reveries of
sentiment, but the struggles of passion - of those human passions, that too
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  Similar to Wollstonecraft, Williams was politically radical and valued the ideals of the
French Revolution and was also considered sexually promiscuous.
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frequently cloud the reason, and lead mortals into dangerous errors, if not
into absolute guilt, which raise the most lively emotions, and leave the
most lasting impression on the memory; an impression rather made by the
heart than the understanding; for our affections are not quite voluntary as
the suffrages of reason. (AR, 99-100; original emphasis)
This struggle of human passions is profoundly manifest in Maria. The note that the work
does not necessarily have to be the most moral to be “good” creates a significant
separation between Wollstonecraft’s aesthetic style and that of her contemporaries she
heartily critiques in her reviews. She reveals to us instances that are appalling and
sinister, from illicit seduction, thoughts of suicide, to unlawful imprisonment of one
spouse by another. Yet these and many other moments in the text are intended to drum up
the series of feelings and reactions in the reader who must siphon them through their own
critical moral judgment. Sensibility needs to inform the work, and within sensibility
reason can work alongside passion. Because of its involuntary nature, the excitement of
passion that imprints itself on the memory will last in a way that sheer understanding by
way of reason cannot give. However, riding entirely on passion can be detrimental. The
structure of Maria reveals this duality—twice she is duped by her affections and it is the
recounting of these experiences that she is able to more knowledgeably comment on the
need for reason and understanding as well as bear witness to the inequity of civil courts
and the social consciousness regarding the sexes. Maria functions as an incisive inquiry
into the nature of English institutions, particularly on the point of whether or not a marital
union may be legally dissoluble.
In a 1798 review-article of Godwin’s memoirs about Wollstonecraft, the author
states that “Mrs G had always entertained the most violent prejudices against the
conditions of european marriages. She did not think it consistent with the nature of man
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for him to enter into an indissoluble union. She did not like those reciprocal legal
responsibilities, which take away the individuality of action and conduct” (237). This
focus on individuality of action and conduct is interpolated through the trial scene of
Maria, particularly in the defense when she takes responsibility for the crime of adultery,
while denying that of seduction. The reviewer shares Wollstonecraft’s belief that
separation of a poor union should be an available option:
That marriage ought to be an indissoluble union, where the parties prove
wholly incompatible, we do not believe; and we think, notwithstanding the
powerful reasoning of Hume on this subject, that Milton was right, and
that divorces should be allowed in many cases, where they cannot in this
country be obtained. (239)
Pointing to the limitations of English law in regards to marriage and drawing on Milton’s
divorce tracts, the reviewer along with Godwin and Wollstonecraft considers the issue of
incompatibility and what constitutes a good union, careful to maintain that these legal
choices are not determinate of one’s moral constitution, but offers a way of thinking
about relationships and their obligations that relies on the very things Milton values and
highlights, primarily that of shared mutual affection, echoing his sentiment that to oppose
divorce when mutual affection has gone is to go “against the reason of law” (Milton).22
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
22
The article offers a substantial summary of the entire work and highlights the aspects
that have elicited more caustic criticism towards Wollstonecraft. The author criticizes the
biography for Godwin’s lack of describing the way Wollstonecraft shaped her mind and
what she studied; “but as the chief use of biography is to teach us to attain to eminence in
virtue and knowledge, we think too little is told us concerning the subjects of Mrs G’s
study, and her manner of studying” (238). In this censure, it seems that the real letdown is
Godwin’s missed opportunity in providing readers the means to better themselves
through a more fully articulated example of Wollstonecraft’s methods of thinking and
philosophizing. This desire to be more in tune or privy to the intimate details once again
coincides with Salber Phillips’ observations about the shift in preoccupation for
eighteenth-century readership.
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Seeing society as somehow self-correcting or having the ability to remedy
decisions that have had less than positive results, while challenging the status of
significant institutions, is an important part of the way Wollstonecraft and Godwin
thought about progress. They each valued and prioritized the cultivation of the
individual’s character and self-knowledge because that forms the basis for broader social
change (a type of thinking that runs parallel to the thinking behind equity, where tending
to the particular can come to significantly inform the general). For a more thorough
understanding of the sensibilities that inform Maria it is helpful to look at the other
existing work and theory of its editor. Godwin was married to Wollstonecraft for eighteen
months before she passed away shortly following the birth of their daughter. Their
relationship was intense and greatly informed Godwin’s own sense of humanity, reason,
and justice. Godwin’s Enquiry Concerning Political Justice went through several editions
as he continued to develop his own vision of the relationship between private passions
and social reasoning. A critique of political institutions, Enquiry seeks to highlight the
importance of human reason for governing society’s actions. In his remarks on the
“genuine principles of human society” Godwin states:
Such would be the unconstrained concord of its members, in a state where
every individual within the society, and every neighbor without, was
capable of listening with sobriety to the dictates of reason. We shall not
fail to be impressed with considerable regret, if, when we descend to the
present mixed characters of mankind, we find ourselves obliged in any
degree to depart from so simple and grand a principle. The universal
exercise of private judgment is a doctrine so unspeakably beautiful, that
the true politician will certainly resolve to interfere with it as sparingly and
in as few instances as possible. (PJ, 77)
This “universal exercise of private judgment” is reminiscent of Smith’s impartial
spectator and emphasizes the need of society to channel the innate sense of equity linked
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to conscience. Maria expresses this drive from the governance of principles and explains
how it is only with the development of reason and understanding that the truth about the
link between nature and reason could be made clear—specifically, that the nature of
woman does not and should not preclude her from a proper development and cultivation
of the faculty of reason.
Freedom of conduct has emancipated many women’s minds; but my
conduct has most rigidly been governed by my principles, till the
improvement of my understanding has enabled me to discern the fallacy of
prejudices at war with nature and reason. (M, 116)
This passage is closely associated with Godwin’s theorization of what he calls human
perfectibility—that perfection is not achievable, but that progress is the natural impulse
of mankind. He questions: “There is no science that is not capable of additions; there is
no art that may not be carried to a still higher perfection. If this be true of all other
sciences, why not of morals?” (PJ, 36). This notion of moral improvement bears
importantly on the conception of equity—this sense that there is a moral imperative, an
engagement of conscience, that must consider a situation or case in its full particularity in
order to move forward, as there is no precedent that may administer justice given the
present individual circumstances. For Wollstonecraft (and Godwin), writing a historical
novel means being preoccupied with the future and the idea of human perfectibility. For
instance, Godwin’s Caleb Williams (1794), exposes the affront towards justice that is
seemingly inherent in the English legal system and the damage that can be done to
individuals because of it. Like Maria, Caleb Williams offers alternate endings to the story
of trial and judgment. In the published version, Caleb Williams gets his personal
vindication and forgives Falkland his oppressor, who dies shortly after, leaving Caleb
with feelings of dissatisfaction and having him see his narrative as one meant to at least
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provide the full history of what happened. He writes “it appeared therefore to my mind to
be a mere piece of equity and justice, such as an impartial spectator would desire, that
one person should be miserable in preference to two […] now or never was the time for
me to redeem my future life from endless woe” (CW, 330). In the original manuscript
ending, however, Falkland accuses Caleb in court as being out for revenge and he is
never really given the opportunity to speak for himself and justice. Caleb shows his lack
of hope and faith as he proclaims: "Surely incidents so extraordinary and so terrible
cannot fail to be pregnant with instruction for mankind […] alas! alas! it too plainly
appears in my history that persecution and tyranny can never die!” (CW, 344). Gary Kelly
describes what he sees are Godwin’s motivations for writing Caleb Williams:
His first aim is to depict individual history and experience, the particular
and individual self produced by collision with the whole range of social
institutions, from mere opinion and convention, to ideological
constructions or prejudices -- especially of rank and class -- to law and
imprisonment. Then Godwin aims to make that individual history
historically reformative by making it into a narrative for others, an oral
narrative and a self-vindicating written testimony within the novel, and a
text inserted into the world of historical process outside the novel. (36)
Kelly's analysis of Godwin's text stresses that Godwin wrote with the intention of
changing readerly perspective on certain social and legal institutions—that it was
intended to exist “outside of the novel”. Where Wollstonecraft uses Maria to encourage
the "gaining of experience" (both for the fictional daughter, specifically, and more
broadly, anyone reading her text) in order to resist the oppression of institutions like
marriage and the law that governs it, Godwin illustrates what happens when experience
"collides" with these institutions, showing "things as they are" but not necessarily
indicating the feeling of hope that could come from resisting the oppression of the now.
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The fact that is it a "narrative for others," however, puts it in line with Maria—an
offering of experience in order to invite historical change.23
Maria’s situation invokes a particular historical moment and calls for attention in
an equity court. She is put on trial, but under the terms of coverture, she has no identity of
her own to be tried.
With proper restrictions however, I revere the institution which fraternizes
the world. I exclaim against the laws which throw the whole weight of the
yoke on the weaker shoulders, and force women, when they claim
protectorship as mothers, to sign a contract, which renders them dependent
on the caprice of the tyrant, whom choice or necessity has appointed to
reign over them. Various are the cases, in which a woman ought to
separate herself from her husband; and mine, I may be allowed
emphatically to insist, comes under the description of the most aggravated.
(M, 143)
Here, Wollstonecraft/Maria points to the inconsistencies and double-standard weighted
flaws in the system of marriage and specifically coverture, whereby a woman’s identity
when she becomes a wife is subsumed by the husband and makes her a dependent. Her
differentiation between choice and necessity raises questions on how much autonomy the
woman has even before she contracts herself in this new role of wife. The law which is
supposed to protect women instead becomes a suffocating, limiting burden and the
husband is portrayed as a tyrannical overlord leveraging the legal system in his favor. In a
literal court trial, Maria faces the “dogs of law” (M, 142).
In the conclusion, Godwin as editor provides a series of fragments that suggest a
number of possible endings to the narrative. One option is Maria goes on trial for
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
23	
  The two ends to Caleb Williams, though, depict two overlapping versions of an
individual man who sees himself as no longer possessing any character which he could
defend (the published ending) and as a stone, a gravestone more specifically, stripped of
sensibility and ambition because he has deemed it better to do nothing in the face of
oppression (the original manuscript ending).	
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adultery, is sued and divorced by her husband Mr. Venables, leading to a separation of
bed and board and loss of fortune. Maria goes out to the country, eventually returns to
London, is then abandoned by her unfaithful lover Darnforth; she miscarries their child
and commits suicide. In the alternate ending, Maria is led to believe that her daughter
with Mr Venables has passed away, but in the great revelation at the narrative’s end,
Jemima delivers the child safely to Maria as she is on the brink of suicide.
Godwin concludes with his own remarks of how he could possibly delineate such
a narrative based just on the fragments Wollstonecraft left behind. He states “but, in
reality, these hints, simple as they are, are pregnant with passion and distress […] it was
necessary for her, to place in a striking point of view, evils that are too frequently
overlooked, and to drag into light those details of oppression, of which the grosser and
more insensible part of mankind make little account” (M, 148). Wollstonecraft’s fictional
account is more realistic and sobering about her particular historical moment than other
contemporary authors would dare to put into print, placing it more in the vein of the trial
reports and crim con publications being read at the time. The evils of the legal system as
it relates to marriage and property and the customs of society and its views on women
that are “too frequently overlooked” fuel the passionate rhetoric of Wollstonecraft’s text.
Though left only with fragments, as her editor and partner, Godwin is able to develop the
seeds of genius he locates in these remaining pieces and insists that “it was particularly
the design of the author, in the present instance, to make her story subordinate to a great
moral purpose” (M, 148). Exposing marital oppression trumps all other aspects of the
narrative. As Gary Kelly shows, "autobiography is the central form of the GodwinWollstonecraft fictions because in one's self are written the evils of 'things as they are',
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and the institutionalized 'wrongs of woman' (41). Godwin’s claim that the story of
Wollstonecraft/Maria, of the individual, is meant to take a subordinate position to that of
a greater, moral purpose, reinforces Kelly’s observation on the importance of the
autobiographical form of both authors’ sociopolitical narratives geared towards
promoting change—exposing the problems and evils of society as they are experienced
personally and intimately through a single individual is the start of revolutionary thought.

Women’s Education and Moral Refinement
The philosophy that informs the narrative of Maria is initially outlined in
Wollstonecraft’s 1792 Vindication of the Rights of Woman, where she argues for the
importance of female education that extends beyond the idea of beauty and mere
deference. Women must be educated in order to raise their children properly and act as
actual companions to their husbands. She states:
To render mankind more virtuous, and happier of course, both sexes must
act from the same principle; but how can that be expected when only one
is allowed to see the reasonableness of it? To render also the social
compact truly equitable, and in order to spread those enlightening
principles, which alone can meliorate the fate of man, women must be
allowed to found their virtue on knowledge, which is scarcely possible
unless they be educated by the same pursuits as men. For they are now
made so inferior by ignorance and low desires, as not to deserve to be
ranked with them; or, by the serpentine wrigglings of cunning they mount
the tree of knowledge, and only acquire sufficient to lead men astray.
(VRW, 173)
Wollstonecraft is writing in the wake of the French Revolution and responding to
Charles-Maurice de Talleyrand-Perigord’s thoughts on educational systems for the sexes,
which strictly emphasize the need for a man’s public education and a woman’s domestic
education. For Wollstonecraft, it is imperative that a woman cultivate her sense of reason
119

	
  
just as much as a man—this “same principle” must be shared if any obtaining and then
maintenance of justice is to be achieved. Maria’s narrative illustrates not just the threat
but the dangerous overturning of justice when this same principle of reason is not
cultivated in both sexes.24 Wollstonecraft notes, “the duty expected from them
[daughters], like all the duties arbitrarily imposed on women, more from a sense of
propriety, more out of respect for decorum, than reason; and thus taught slavishly to
submit to their parents, they are prepared for the slavery of marriage” (VRW, 155).25 This
likening of marriage to slavery becomes more concrete in Maria, whose husband literally
has her confined in a prison. Maria recounts the tyranny of her both her father and brother
and recalls how her mother “had an indolence of character, which prevented her from
paying much attention to our education” (M, 96). It is her uncle with a liberal arts
education who takes an interest in her own education and future prosperity.

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
24	
  In her reference to the social compact, Wollstonecraft draws us back to the writings
and philosophy of Rousseau and Locke. She cites Locke’s theory that when the mental
faculties of children are kept down by their parents, they are less likely to work
industriously. This is particularly acute in girls rather than boys, where decorum
traditionally supplants reason.
25
As Adam Smith’s work figures into Wollstonecraft’s own, it is worth noting his
observations on women’s education that he addresses in Wealth of Nations, Book V:
There are no public institutions for the education of women, and there is accordingly
nothing useless, absurd, or fantastical, in the common course of their education. They are
taught what their parents or guardians judge it necessary or useful for them to learn, and
they are taught nothing else. Every part of their education tends evidently to some useful
purpose; either to improve the natural attractions of their person, or to form their mind to
reserve, to modesty, to chastity, and to economy; to render them both likely to became
the mistresses of a family, and to behave properly when they have become such. In every
part of her life, a woman feels some conveniency or advantage from every part of her
education. It seldom happens that a man, in any part of his life, derives any conveniency
or advantage from some of the most laborious and troublesome parts of his education.
	
  
120

	
  
Wollstonecraft drew a lot of her inspiration for exploring these questions about
reform and education from the work of the historian Catherine Macaulay; the two women
kept a correspondence near the end of Macaulay’s life, though they never met. In Women
and Enlightenment, Karen O’Brien traces what she sees as the significant influence of
Macaulay's work on Wollstonecraft. Macaulay was interested in introducing a plan for a
"national education" that was based upon "human malleability" (177) and this idea of
potential for change greatly informed the way Wollstonecraft's went about constructing
Vindication and her other works (And is also consonant with Godwin's own ideas about
human perfectibility). What Wollstonecraft culls from Macaulay and extends in her own
writing in the idea that an advancement in civilization cannot only stem from economic
progress; rather, there must be a focus on the "refinement of morals" in tandem with
education if any true or real progress is to take place. O'Brien describes Wollstonecraft's
outlook as "a combination of Enlightenment cosmopolitanism and Protestant
providentialism [that] forms the basis for her commitment to gradual political change"
(193). She privileges morals as the substantive part in the cultivation of a more advanced
society, rather than economic gain and self-interest. She laments what she views as the
elevation of manners at the cost of morality, and she recasts Macaulay's educational
vision into one that philosophically unearths the importance of both men and women
socially adapting in the key of a moral register.
Wollstonecraft’s politically charged text continues to look towards a better, more
hopeful future state—the kind in which Maria’s daughter will hopefully be able to
participate. Wollstonecraft explicitly mentions the theory of perfectibility once in the
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Vindication as she works through her argument that a woman possesses reason just as a
man does:
The stamina of immortality, if I may be allowed the phrase, is the
perfectibility of human reason; for, was man created perfect, or did a flood
of knowledge break in upon him, when he arrived at maturity, that
precluded error, I should doubt whether his existence would be continued
after the dissolution of the body. But in the present state of things, every
difficulty in morals, that escapes from human discussion, and equally
baffles the investigation of profound thinking, and the lightning glance of
genius, is an argument on which I build my belief of the immortality of the
soul. Reason is, consequentially, the simple power of improvement; or,
more properly speaking, of discerning truth. Every individual is in this
respect a world in itself. More or less may be conspicuous in one being
than other; but the nature of reason must be the same in all, if it be an
emanation of divinity, the tie that connects the creature with the Creator;
for, can that soul be stamped with the heavenly image, that is not perfected
by the exercise of its own reason? Yet outwardly ornamented with
elaborate care, and so adorned to delight man, "that with honour he may
love," (Vide Milton) the soul of woman is not allowed to have this
distinction, and man, ever placed between her and reason, she is always
represented as only created to see through a gross medium, and to take
things on trust. But, dismissing these fanciful theories, and considering
woman as a whole, let it be what it will, instead of a part of man, the
inquiry is, whether she has reason or not. If she has, which, for a moment,
I will take for granted, she was not created merely to be the solace of man,
and the sexual should not destroy the human character. (VRW, 52-53)
Wollstonecraft’s idea of perfectibility appears to differ from that of Godwin’s. Godwin’s
inquiries stress that if humans may make progress in the arts, sciences, and other
disciplines, why should they not be able to make progress in their morals? While
Wollstonecraft’s and Godwin’s notions of human progress and perfectibility are not in
opposition to one another, each stresses different key aspects of what they mean by
progress and what is valued (though both stress the simplicity of this prized faculty).
Though there is certainly a link between reason and morals as principled faculties,
Wollstonecraft focuses more keenly on reason (where Godwin’s preoccupation is mostly
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with morals) because she is specifically championing the need for women to harness a
sensibility that is not rooted in knowing how to make herself appealing to men and the
patriarchal crafted social norms and expectations. goes back to her critique of and
concern for the woman’s constant danger of being too sentimental, likening
sentimentality to a type of barbarism, or at the very least something less civilized. She
sees reason, though, as linked to morality—reflecting on the heavenly image potentially
stamped upon each soul that is able to exercise his or her own sense of reason, a godly
quality. She calls reason the “simple power of improvement” and explains the patriarchal
mentality that has historically barred women from this power, leaving them only to “take
things on trust” rather than “discerning truth” themselves—Wollstonecraft dismisses this
thinking and determines that female sexuality is not something that occludes or replaces
her inherent human character that stands on its own apart from man. This ability to
discern truth is what makes a judgment in equity possible, sifting through the situation
and relying on reason to provide the most just judgment. Historically, then, the future
state that Wollstonecraft imagines will be one that is able to make just judgments
universally, for both men and women. Wollstonecraft asks:
There are many follies, in some degree, peculiar to women: sins against
reason, of commission, as well as of omission; but all flowing from
ignorance or prejudice, I shall only point out such as appear to be injurious
to their moral character. And in animadverting on them, I wish especially
to prove, that the weakness of mind and body, which men have
endeavoured by various motives to perpetuate, prevents their discharging
the peculiar duty of their sex: for when weakness of body will not permit
them to suckle their children, and weakness of mind makes them spoil
their tempers—is woman in a natural state? (VRW, 178-79)
In the very first chapter of Vindication, Wollstonecraft speaks to the importance of reason
and its relationship with passion. Man must gain knowledge and experience from the
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struggle with his own passions; this gained experience further permits him to improve
upon his natural state. She states that “the perfection of our nature and capability of
happiness, must be estimated by the degree of reason, virtue, and knowledge, that
distinguish the individual, and direct the laws which bind society: and that from the
exercise of reason, knowledge and virtue naturally flow, is equally undeniable, if
mankind be viewed collectively” (VRW, 12). She challenges Rousseau’s theory about the
state of nature as being the ideal state, particularly on the point of human solitude,
showing her consonance with Smith and the other major thinkers of the Scottish
Enlightenment. She does, however, extend to women Rousseau’s view that virtue can
only be obtained through the power of one’s own reason. If there is a reason to believe
that women are somehow inferior to men (which Wollstonecraft only seems to concede
on the point of physical strength), still, “their virtues must be the same in quality, if not in
degree, or virtue is a relative idea; consequently, their conduct should be founded on the
same principles, and have the same aim” (VRW, 26). She asks those who posit that it is a
woman’s goal to render herself pleasing to man if they can with reason believe that
“marriage can eradicate the habitude of life” (VRW, 27). With Rousseau’s Emile on her
mind, her argument grows more heated and she reemphasizes her central point about
knowledge and virtue for the sexes:
But I still insist, that not only the virtue, but the KNOWLEDGE of the two
sexes should be the same in nature, if not in degree, and that women,
considered not only as moral, but rational creatures, ought to endeavour to
acquire human virtues (or perfections) by the SAME means as men,
instead of being educated like a fanciful kind of HALF being, one of
Rousseau's wild chimeras. (VRW, 39)
Wollstonecraft identifies as a philosopher and a moralist and the language that informs
Vindication is just as apparent in Maria. She uses this fictional space to expound upon
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her moral philosophy, giving it traction through the use of one woman’s particular
narrative. Maria’s memoirs to her daughter, however, also include that of Jemima’s,
which allows Wollstonecraft to show how all classes of women are affected by the
patriarchal ideology and educational system in place in Britain. As she recalls her time in
her father’s house before seeking alleged refuge in marriage with Mr. Venables, Maria
states “by allowing women but one way of rising in the world, the fostering the
libertinism of men, society makes monsters of them, and then their ignoble vices are
brought forward as a proof of inferiority of intellect” (M, 103). The chapter ends with her
lamentation of why she could not have been born a man, or not even born at all.
Still, highly as I respect marriage, as the foundation of almost every social
virtue, I cannot avoid feeling the most lively compassion for those
unfortunate females who are broken off from society, and by one error
torn from all those affections and relationships that improve the heart and
mind. It does not frequently even deserve the name of error; for many
innocent girls become the dupes of a sincere affectionate heart, and still
more are, as it may emphatically be termed, RUINED before they know
the difference between virtue and vice: and thus prepared by their
education for infamy, they become infamous. Asylums and Magdalens are
not the proper remedies for these abuses. It is justice, not charity, that is
wanting in the world! (VWR, 71)
Wollstonecraft recognizes and acknowledges the potentiality of what marriage is
supposed to be, but there is just as much potential for a female to be partnered with
someone who does not share in or reciprocate the sense of virtue and obligation
embedded in the marriage contract. However, the greater danger seems to be that of both
social and self-sabotage—the woman who enters into a marriage because she is led there
purely on the basis of her sentimentality and passion without any leveling out of reason.
Sentimentality and passion are fleeting. Wollstonecraft’s championing of reason for
women links her to the Enlightenment thinking that values basic human dignity, which
125

	
  
she wants to see honored in women just as much as in men. Possessing and utilizing
reason reflects a necessary sense of self. She is socially and culturally sabotaged insofar
as she was “prepared by [her] education for infamy”—with the emphasis on her innate
inferiority and supreme purpose of pleasing, Wollstonecraft labels the negligence of
cultivating the female mind as an act of injustice. A Magdalen, short for Magdalene
House, was a house of rehabilitation for prostitutes. In the case of Maria, she is placed in
an asylum-prison ward, and the stress on female madness dominates a large portion of
her memoir. Sanitoriums and homes of refuge for ruined women are not the answer; the
resolution needs to be a preemptive one that privileges education with the cultivation of
understanding, not the type of education which Wollstonecraft “earnest[ly] wish[es] to
see exploded” (VRW, 92).
Scott and Narrative
Much of how we traditionally think about the historical novel as a genre comes
from Sir Walter Scott’s literary canon. Producing more than just fiction, Scott was an
active reviewer, writing for both the Edinburgh and the Quarterly. As Salber Phillips
notes, Scott’s involvement in literary journalism aided in the “formation of a crucial
literary forum that helped to redefine the terms of literary history for the early nineteenth
century” (279). In the development of his own writing and in his reviews of his
contemporaries, Scott begins to establish and define his notions about historical writing
and its relationship to fiction. He saw literature as “the best historical record of private
life and inward feeling” (Salber Phillips 280). In Periodical Criticism, Scott’s article on
George Ellis’ Specimens of Early English Metrical Romances and Joseph Ritson’s
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collected Ancient English Metrical Romances offers his perspective on the value of
romance in relation to history:
To form a just idea of our ancient history, we cannot help thinking that
these works of fancy should be read along with the labours of the
professed historian. The one teaches what our ancestors thought; how they
lived; upon what motives they acted, and what language they spoke; and
having attained this intimate knowledge of their sentiments, manners, and
habits, we are certainly better prepared to learn from the other the actual
particulars of their annals. From the romance, we learn what they were;
from the history, what they did; and were we to be deprived of one of
these two kinds of information, it might well be made a question, which is
most useful or interesting? (17-18)
This passage is different from Wollstonecraft’s critique of sentiments becoming events -Scott does not equate sentiments with events, but he reveals that we can better understand
historical events if we have access to and knowledge of the sentiments of historical
figures. Sentiment is but one facet of the overall process of understanding how and why
things unfold as they do. Wollstonecraft critiques the situation of sentiment becoming the
event itself, rather than an aspect that is helpful for understanding something more
substantial and nuanced. Scott sees the importance of understanding both romance and
history and leaves it open-ended which is the more useful versus the more interesting of
the two types of narrative. However, he does seem to impose a certain order, suggesting
that being intimately aware of the sentiments, manners, etc. will assist in a clearer
understanding of their actions and decisions—study and know the man’s internal
disposition to more reasonably understand why he does what he does. Scott remains
faithful to this mindset, which is made evident in his own fiction with certain editorial
asides.
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Midway through The Bride, the narrator remarks: “We are bound to tell the tale as
we have received it; and, considering the distance of the time, and propensity of those
through whose mouths is has passed to the marvelous, this could not be called a Scottish
story, unless is manifested a tinge of Scottish superstition” (Bride, 245). He mentions this
upon the recounting of Ravenswood stumbling upon Blind Alice in the woods at the
fountain, who appears almost as if an apparition, whom he initially mistakes for Lucy.
She disappears without a trace. This moment of apparition and the direct reference to
Scottish superstition is one of the many Gothic elements that pepper Scott’s novel26.
Though using the nonfictional history of the Dalrymple family to structure The Bride (to
which I will return), Scott also employs the Gothic to create even more of a distancing
between his audience and the events of the story as he tells it. Catherine Jones describes
The Bride as a text that combines the Gothic with a “philosophical approach to history
with forms of popular fiction” (68). More than just the Dalrymple episode that provides
the basis for Scott’s narrative, Jones cites the Gowrie Conspiracy of 1600 as another
historical inspiration for the novel’s plot, a mysterious event during the reign of King
James VI, highlighted in Robertson’s own History of Scotland.
Scott’s culling from numerous historical sources, both written and oral, allows
him to construct a text that has factual roots, but maintains its status as fiction. The use of
popular fiction matters just as much because it caters to a wider readership—within the
historical and philosophical, Scott indulges in the drama of illicit romance and elements
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
26
See Fiona Robertson’s Legitimate Histories: Scott, Gothic, and Authorities of Fiction
(Clarendon Press, Oxford: 1994) for more on Scott’s dealings in the Gothic, specifically
her comparison of The Bride with Walpole’s The Castle of Otranto and Maturin’s The
Milesian Chief.
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of the supernatural. Ina Ferris describes the way Scott incorporates and uses “remnant
tales” in his narrative to construct a text that offers readers a way for thinking about the
present. She describes Ravenswood as a “remnant hero,” explaining that he “is not in
tension with or in opposition to his age so much as he is disconnected from it” (482). This
disconnectedness, however, is the key aspect of the remnant, and it is through the
remnant, Ferris, explains, that we are then able to examine the ways in which “modern
culture lives on” rather than reflecting on the existence of any split between past and
present (477). This disconnection is reformulated in Andrew Lincoln’s assessment of
Scott and modernity, who explains that "Scott...was able to offer an imaginative space in
which his contemporaries could encounter their own anxieties while appearing to escape
from them" (2). This is different from Wollstonecraft’s revolutionary context. Scott is
purposely trying to avoid the passions surrounding political reform for a different future
state and instead looking back to historical “remnants,” to borrow from Ferris, to more
subtly encourage readers to consider how things are for them in the current moment. This
“appearing to escape” is important because it suggests that Scott is just as concerned as
other contemporary writers to bring to light modern social, legal, and moral issues -things as they are, but couched in the safety of historical distance. He intentionally
empties the political from his narrative. Lincoln notes that "within Scott's fictions the
emergence of the modern, metropolitan culture of politeness is grounded in a history of
social division and exclusion" (11). If we are to think back to Salber Phillips’ study on
the historicization of sentiment and manners, we can see Scott as working within the
contours of “politeness” while giving himself permission to incorporate the unrefined,
Gothic elements that make up his “history” of discord and strife. His use of Scottish lore
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and tradition further emphasizes how far modern culture has come in the development of
refinement and manners.
Though the focus here is primarily on The Bride, looking briefly into Scott’s other
fiction allows us to see how he was thinking through issues of manners and
sentimentality in his own historical writing. In the introductory chapter of Waverley,
Scott is careful to establish his intentions for his text. He states that “the object of my tale
is more a description of men than manners” (W, 35) but when he wraps up his text with a
postscript that should have been a preface, he relates his wish “that the task of tracing the
evanescent manners of his own country had employed the pen of the only man in
Scotland who could have done it justice,” (W, 494) referring to Henry Mackenzie, author
of The Man of Feeling (1771) which greatly influenced Scott’s writing of Waverley. This
dedication to Mackenzie is significant in the larger discussion of sentiments that informs
this chapter. Mackenzie’s text is a series of vignettes, coming together to form a
sentimental novel of the sort that Salber Phillips would recognize as a “humanist history”
in which “the sign of the hero is the depth of his emotions and the way in which his life
gives the reader access to knowledge of the human mind” (Sentiment, 123).
James Kerr’s observations on Scott’s historical writing are particularly pertinent to a
broader understanding of constructing narrative with a historical basis. He adds to
Lincoln’s narrative and notes that “Scott knew that he wasn’t simply giving a faithful
version of English history in his novels, that his works were aestheticized versions of
history, written as a way of domesticating a sometimes threatening past” (126). This is
where the role of the representation of manners really matters. Scott’s descriptions of the
Gothic scenes, the re-telling in detail of passed down stories he remembers from the oral
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tradition of his youth as well as reading texts themselves that recounted the basis for The
Bride, become the means for constructing his narrative that aesthetically places the
distance between the past and the present. As Frederick Burwick has noted about Scott’s
writing, he is “less concerned with tracking the causality of history than with showing its
haunting and ineluctable presence" (261) and he later remarks that "more than in any
other Waverley novels, the historical situation of The Bride of Lammermoor becomes
subservient to the dramatic action" (263). As Scott works through his revisions and
publication of his texts, the fact that he shifts the historical context seems to ultimately
matter less in the overall purpose of his writing, since the primary concern lies in the
desire to show the fortitude of history and the universal principles that transcend bounded
historical contexts.
Historical Context of The Bride
Scott shifts the historical moment of The Bride from pre- to post- Union between
England and Scotland in the Magnum Opus publication—this matters insofar as he had to
change the legal language for Ravenswood’s land appeal, though arguably, the dramatic
action of the narrative remains the same; in Fiona Robertson’s introduction to the text,
she remarks on the various historical inconsistencies of Scott’s own notes that indicate
pre and post Union; she writes “there is no reason to reject the revised text. The Bride of
Lammermoor had always contained inconsistent historical references, although the
Magnum Opus arguably exacerbated the problem by encouraging readers to think that a
precise dating had been intended” (Bride, xxxv). The new intro to the Magnum Opus
edition included the background of the source story, not previously featured—Robertson
notes that Scott’s notes and revisions “add[s] to the novel’s range of stories and story131

	
  
tellers. Scott’s expansive antiquarian comments do not supersede, and need not stifle, the
novel’s other types of narrative authority” (Bride, xxxviii). In reformatting and extending
the range of his historical sources, Scott continues to illustrate the influential pull of
history into the present, and the variant sources and perspectives offer a comprehensive
description that is simultaneously fictional and historical.
The tale-tragedy that forms the basis of The Bride comes from a real life story that
Scott remembers his mother telling his as a young boy. Janet Dalrymple (the model for
Lucy Ashton) was the daughter of jurist James Dalrymple, first Viscount Stair. She had a
secret engagement to Lord Rutherford, a royalist, though her family were sympathizers
with the Covenanters, an influential Scottish Presbyterian sect. When her parents bought
her another suitor, Janet had to confess her engagement, which her mother then
immediately forced her to break off. On the night of her wedding with the parents’ choice
of suitor, she went into an insane fit of rage, greatly injuring her would-be husband,
losing her own senses completely, and dying two week later. The event takes place in
1669, but Scott reframes this in The Bride, placing it in the years preceding the 1707
Union. The 1830 edition, however, sets it during the reign of Queen Anne.
Viscount Stair is a crucial figure in the transformation and molding of Scottish law.
After the Restoration his Covenanter sympathies eventually led to him losing his judge
appointment in 1681. It was after that he was able to complete his influential Institutions
of the Law of Scotland. Stair explains the nature and a brief history of the English Court
of Chancery—the apparatus for equity in England:
To remedy the inconveniency, which they found the common law
defective in, either by want of forms, or want of power to qualify these
exorbitances, that were inconsistent with equity, and a good conscience:
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but these cases multiplying, and many pretending unwarrantably to them,
the King could no longer dispatch them in his own person, but gave that
power to the Chancellor, with the assistance of twelve masters of the
Chancery. And there are since several courts of equity and conscience, set
up by authority of Parliament. Other nations do not divide the jurisdiction
of their courts, but supply the cases of equity and conscience, by the noble
office of their supreme ordinary courts, as we do. (Institutions, 571)
Here, there is an important distinction made between English and Scottish legal systems.
Stair sees equity as natural law, something imprinted into man’s heart, and decidedly
different from positive law. Where the English establish a court to execute the function
and purpose of equity, the Scottish have equity already embedded in their regular courts,
not seeing it as something that should be dealt with as separate from judgment with
positive law. Good, positive law will naturally cater to equity.
In his first chapter that outlines the foundational principles of common law, Stair
describes reason, conscience and equity and equates the law of nature with moral law. In
his chapter on conjugal obligations, Stair defines marriage as a divine contract and
considers the nature of the union, distinguishing between a “conjunction of minds by
mutual consent to the marriage state” verses a “conjunction or commixtion of bodies”
(23). On the issue of consent, he is clear in stating that “it is not every consent to the
married state that makes matrimony, but a consent de praesenti, and not a promise de
futuro matrimonio: for this promise is only the espousals […] that so solemn an act might
be with due deliberation” (23). Under canon law, he states, these espousals create the
obligation between two persons; under civil law, however, either party retains the right to
retract their espousals. Additionally, solemnization need not be made public in Scotland
for a marriage to be valid—it helps, but it is not essential. He addresses the issue of
parental consent, a key issue in The Bride that Lady Ashton wields to manipulate Lucy’s
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marital outcome, but this also brings into the question Lucy’s ability to consent willingly.
The focus on the mutual consent of the minds based on a shared understanding of
what it means to enter into a marriage bears directly on Lucy’s situation with
Ravenswood and Bucklaw. Lucy’s exchange of vows and tokens of promise with
Ravenswood signal the promise de futuro matrimonio—it is because of the civil law that
Lady Ashton is able to have her break the promise without legal ramifications. She even
obstructs any communication between the two lovers to ensure that Lucy has the
impression of being abandoned, allowing Ravenswood’s supposed silence to be the
means for reasonably breaking their original contract. Lady Ashton is careful to place
certain emphasis as well on the acting of signing and sealing the new contract between
Lucy and Bucklaw, rendering it absolutely binding and legal, and Lucy equates this act of
“to sign and seal” with “to do and die!” (Bride, 301). And it is clear in Scott’s description
of Lucy’s character and disposition, to which I will return, that she and Bucklaw do not
share the mutual consent of minds that is relevant for the forging of a marital union. What
is strange, however, is that while Lady Ashton may civilly take legal recourse in the
breaking of Lucy’s promise to Ravenswood, she largely bases her claims for her actions
on biblical law. She tells Ravenswood “’it was I, who, authorized alike by the laws of
God and man, advised her, and concurred with her, to set aside an unhappy and
precipitate engagement, and to annul it by the authority of Scripture itself’” (Bride, 326).
The clergyman then reads a passage from the Bible about the father’s ability to negate a
daughter’s vows should he not approve of them. The narrator, in keeping with the
knowledge that this is a text of the past, comments on the nature of Bucklaw and Lucy’s
engagement, explaining that “as some vindication of the ease with which Bucklaw […]
134

	
  
resigned his judgment to the management of Lady Ashton […] the reader must call to
mind the strict domestic discipline, which, at this period, was exercised over the females
of a Scottish family” (Bride, 303). Men must heed the regulations of the domestic space,
giving up their own sense of judgment and reason that has no place there.
The choice of Stair has potential ramifications that extend beyond just the interest in a
retelling of a historical moment. If Stair provides the character inspiration for Sir William
Ashton, what Scott gives us is not exactly a shining portrait of Scottish law. Stair is a
public man standing as in many respects the face of Scottish law. The Bride, then, acts
like a sort of critique or commentary on the effectiveness of Scottish law, told through a
tale that is in many ways the revenge of the domestic (seen in both Stair’s wife and Lady
Ashton). Is there an inherent weakness in the Scottish legal system as a public institution?
Just as telling is Scott’s own personal investment in the system, as he was trained as a
lawyer. This reads like a critique of the Scottish Enlightenment from the inside. He
exposes what appears to be the moral depravity of parents, where the law is not sufficient
in the protection of children. This also reads a particular critique on gender equity.
Though critical of the overall violence committed in The Bride, Scott’s fictional work on
the whole places women in a position of executing violence or creating discord. Jina
Politi analyzes Scott’s preoccupation with having his female characters act as
representatives of a primitive past, with the male characters acting for the promising,
progressive future. Politi looks several novels, not including The Bride, and notes that
Scott gives his female characters names that “encapsulate their threatening, destructive
being” (336). She points to Scott’s disgust towards the French Revolution, as an overall
dismantling of patriotism and order. If women are seen as the catalyst for creating chaos
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and disorder, this certainly places Lady Ashton in a peculiar position. She is aiming to
preserve a family tradition of social and political rank by wielding her matriarchal right
and powers, and her desire to control her husband, the patriarchy, results in the
breakdown or possibility of any new social order or new relations between her daughter
and Ravenswood.
Scott Klein discuss the unusualness of The Bride in the context of Scott’s canon,
noting that “The Bride is not set after the Union of the Scottish and English parliaments,
but in the earlier historical gap between the Civil war and the resolution of the question of
Scotland’s legislative autonomy, with some crucial plot elements suggesting the pressing
imminence of Union” (1027)27. Pre or post union, regardless, the text illustrates, I
believe, the inherent tension that is associated with the union of two entities that do not
appear on equal footing. Scott alludes to this tension early in the text in his description of
the relationship between Lady Ashton and Sir William Ashton:
Even her husband, is it said, upon whose fortunes her talents and address
had produced such emphatic influence, regarded her with respectful awe
rather than confiding attachment; and report said, there were times when
he considered his grandeur as dearly purchased at the expense of domestic
thralldom. Of this, however, much might be suspected, but little could be
accurately known; Lady Ashton regarded the honour of her husband as her
own, and was well aware how much that would suffer in the public eye
should he appear a vassal to his wife. In all her arguments, his opinion was
quoted as infallible; his taste was appealed to, and his sentiments received,
with the air of deference which a dutiful wife might seem to owe to a
husband of Sir William Ashton’s rank and character. But there was
something under all this which rung false and hollow; and to those who
watched this couple with close, and perhaps malicious scrutiny, it seemed
evident, that, in the haughtiness of a firmer character, higher birth, and
more decided views of aggrandizement, the lady looked with some
contempt on her husband, and that he regarded her with jealous fear, rather
than with love or admiration. (Bride, 30)
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  This remark is in reference to the first version of The Bride.	
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This passage highlights Sir William Ashton’s sustained anxiety that comes as a result of
his marriage, one which essentially renders him a slave in his own home, the “domestic
thralldom” that is only privately known because Lady Ashton knows how to manipulate
public perception of things. Together, they are a mix of contempt and jealous fear, and
the only mutual consent established between the two is the desire to keep up the
appearances of love and admiration with the husband seemingly the superior in the
marital union.
Peter Garside addresses the longstanding critical conflict over whether to consider
The Bride as a pre or post union text, calling it “one of the oldest issues in Scott
scholarship” (72). He offers many textual points of comparison between the first edition
and what appears in the Magnum Opus, but perhaps the most pertinent for this chapter is
his citing of a speech that likens England to the husband and Scotland to the wife in a
marriage. He quotes the Earl of Peterborough, stating, “’though England, who...must be
supposed to be the husband, might, in some instances, have been unkind to the lady, yet
she ought not presently to sue for divorce, the rather because she had very much mended
her fortune by the match’" (78). The reasons for coming together and staying together are
almost exclusively economically and socially driven. This particular analogy, however,
takes a different angle in The Bride. Taking the Dalrymple history as one of his primary
historical sources, when Scott aligns Stair with Sir Ashton, he shows us how each man is
essentially feminized by his wife, and by the novel as a whole. The Scotland/England
marriage metaphor remains, but the gender roles are reassigned. I think this adds a
significant facet to the way marriage needs to be considered as a transaction—that the
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domestic cannot be severed from the economic, social, and public.
Still working with the metaphor of marriage, anti-Unionist in the Commons, Sir
John Pakington, speaks out, calling the union essentially a marriage without proper
consent, whereby the woman (Scotland) is forced by way of “corruption and bribery”;
Garside notes that this time of Union debate coincides with the popularity of the roman a
clef genre and tales of scandal, and that Scott, “whose normal practice was to assimilate
modes contemporary with his chosen period, the temptation to adopt the analogy in some
form would have been immense. In one frame of mind, perhaps irresistible” (78). If we
are to consider Scott’s method of historical writing as one that focuses on creating the
illusion of safety-through-distancing, this move of pulling from the genres and style
associated with the period used for framing his narrative makes sense.28
Though her focus is primarily on the first three novels of the Waverley series
(Waverley, Guy Mannering, The Antiquary), Maeve Adams’ work on Scott’s “narrative
force” allows readers to broaden their understanding of what Scott as an author envisions
for his audience’s reading experience. She refers to an 1814 Monthly Review of Scott’s
work that praises the “historical utility” of his writing, namely for his reflections on and
representations of the opinions and customs of the period rather than a concentration on
the chronological accuracy of events as they occurred (960). His fidelity to the expression
of human nature becomes more important than factual accuracy, and Adams argues that
for Scott, the novel in the early nineteenth-century was meant to be something like an
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  This is also pertinent to Michael McKeon’s foundational work on the history or rise of
the novel, particularly his discussion on the nature of particular and secret histories as
they developed in the long-eighteenth-century. See McKeon’s History of Domesticity
(2006).	
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experiment in persuasion, but specifically one that influences morals and virtue.
What, then, should readers see as the point of persuasion in a text like The Bride?
As a text that draws largely from Gothic convention and Scottish myth and lore, Scott’s
narrative encourages readers to think through the complexities of union—marital, state,
nation. Sir Ashton considers the advantages that may be obtained through a union of his
daughter and Ravenswood. A moment of supplication and forgiveness, however, leads to
a moment of emotional vulnerability on the part of Sir Ashton, one that will have terrible
consequences exceeding any ghostly Gothic threat:
His eyes glistened as he looked upon a couple who were obviously
becoming attached, and who seemed made for each other. He thought how
high the proud and chivalrous character of Ravenswood might rise under
many circumstances, in which he found himself ‘over-crowed,’ to use a
phrase of Spenser, and kept under, by his brief pedigree, and timidity of
disposition. Then his daughter […] seemed formed to live happy in a
union with such a commanding spirit as Ravenswood […] And it was not
merely during a few minutes that Sir William Ashton looked upon their
marriage as a probable and even desirable event, for a full hour intervened
ere his imagination was crossed by recollection of the Master’s poverty,
and the sure displeasure of Lady Ashton […] [it] was one of the
circumstances which gave much tacit encouragement to the attachment
[…] and led both lovers distinctly to believe that it was a connexion which
would be most agreeable to him […] Long after the catastrophe of their
love, he used to warn his hearers against permitting their feelings to obtain
an ascendency over their judgment, and affirm, that the greatest
misfortune of his life was owing to a very temporary predominance of
sensibility over self-interest. (Bride, 181-82)
This passage raises more questions about the nature of parental consent and its
connection with mutual affection in the contracting of a union. Sir Ashton’s temporary
lapse into feeling, or sentiment, becomes an event of grave consequence, the type of
transformation and influence that Wollstonecraft harshly critiques. His reflections are
delivered in such a way that we are simultaneously in the present while projecting
139

	
  
towards the future catastrophe, and the sense of foreboding and the associated resultant
disaster is connected to the failures of sensibility. While emotionally he approves of the
union, the social and financial interests do not coincide, and it would seem that Lady
Ashton’s disapproval counts for the consenting wishes of both parents. The warning to
those who listen to the tragedy stresses the importance of valuing judgment and reason
over sentiment and feeling. This brief slip into sensibility becomes the greatest
misfortune of his life, and we are reminded of the warnings Wollstonecraft delivers in
Maria’s writings to her daughter. Her reflections on her past missteps that are linked to a
lack of proper judgment reveal the inherent danger in even a moment’s lapse of reason.
This situation with Sir Ashton, though, is deeply ironic. In this particular scene, it
is a grown man of high rank who loses himself to the fancies of the imagination, and the
narrator is careful to describe that it was not just a few minutes, but rather, a full hour of
reveling in the possibility of a union between Lucy and Ravenswood, long enough to
provide the lovers with the false impression of parental approval and distracting Sir
Ashton from his mercenary impulses. Just as immoral as his wife, though perhaps not as
obviously so because of his extreme cowardice, Sir Ashton represents the dangers
stemming from a completely commercially driven society that does not take into account
anything else besides personal gain. We are also reminded of the mutual insufficiency of
law and sentiment—under Scottish law their verbal contract to one another would be
binding, and presumably sanctioned by the illusion of Sir Ashton’s consent as a parent,
though the feelings of both the lovers and Sir Ashton do not carry enough weight to
secure this emotional and legal bond.
This moment is counteracted through Lady Ashton’s strong-arming her daughter into
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the marriage of her choosing and Sir Ashton’s reliance on the law to gain more to his
personal advantage—he uses his daughter’s marital interests to this end. Beyond the
maliciousness of the mother, the sentimentality of the father should be severely called
into question—sympathy is a failed project when we witness this fusion of mercenary
desire alongside vicious manipulation.
Notwithstanding all these remarkable symptoms, Lady Ashton was too
deeply pledged to delay her daughter’s marriage even in her present state
of health. It cost her much trouble to keep up the fair side of appearances
towards Bucklaw. She was well aware, that if he once saw any reluctance
on her daughter’s part, he would break off the treaty, to her great personal
shame and dishonour. She therefore resolved that, if Lucy continued
passive, the marriage should take place upon the day that had been
previously fixed, trusting that a change of place, of situation, and of
character would operate a more speedy and effectual cure upon the
unsettled spirits of her daughter than could be attained by the slow
measures which the medical men recommended. Sir William Ashton’s
views of family aggrandisement, and his desire to strengthen himself
against the measures of the Marquis of A——, readily induced him to
acquiesce in what he could not have perhaps resisted if willing to do so.
As for the young men, Bucklaw and Colonel Ashton, they protested that,
after what had happened, it would be most dishonourable to postpone for a
single hour the time appointed for the marriage, as it would be generally
ascribed to their being intimidated by the intrusive visit and threats of
Ravenswood. (Bride, 330-31)
This passage that precedes the deadly union between Lucy and Bucklaw highlights
several things: Lady Ashton is well-aware of the unethical and legal gray area behind
forcing her daughter into a marriage but hides behind the safety of custom to shield the
knowledge of Lucy’s despairing disposition from Bucklaw. She takes advantage of
Lucy’s debilitating swoon into complete passivity to move forward with her marital goals
and reasserts her control as the head of the household, with Sir Ashton being almost as
passive as his daughter. Describing the disposition of Sir Ashton as one of complete
acquiescence “in what he could not have perhaps resisted if willing to do so” reinforces
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the suggestion that Scott is utilizing these tenuous unions to make a more direct comment
on the relationship between England and Scotland. A lawyer, a man of high social rank
and monetary prosperity, Sir Ashton is rendered essentially without agency and all
consent is but a forced appearance and the voice of the jurist is lost and subsumed by the
domestic tyrant. The union between Lucy and Bucklaw is described as a “treaty” –
implying negotiations and stripping it of the matrimonial context. Lady Ashton’s own
feelings of shame and dishonor drive the overall decision to hasten the signing of the
contract. The men involved—Bucklaw, Colonel Ashton, and Sir Ashton -- can only see
the marriage as a tactic that will preserve social status and integrity, showing more of a
concern for the public consequences of marriage without a consideration of the personal
relationship between the two united individuals.
If Scott’s text is to be read as a type of national allegory, this frame asks that we
think about equity and legal structures in a different way. Since equity did not have a
court or judicature on its own in Scotland, but rather, was naturally integrated into the
Scottish courts as they existed, we are faced with two different notions of equity. They
are not necessarily opposed to one another, but differences separating English and
Scottish courts need to be considered here. If equity is already informing positive law in
the Scottish context, the failure of Lucy’s relationship with Ravenswood and with
Bucklaw suggests a failure or weakness of the Scottish legal system. Additionally, I think
this can help readers think through the difficulties of not having a separate system that is
for equity alone. On another level, though, if this is to represent the tensions behind the
England and Scotland union, then the particularity of the tale pans out in a different way
than we would normally think of through terms of equity. Rather than the individual’s
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case providing knowledge and understanding for a more general set of social and legal
issues, the case encourages us to think about the relationship between nations and their
differing legal, cultural, and social institutions.
In both the original story and Scott’s retelling of it, the husbands who should
wield more of the authority in the household decisions that have ramifications in the
public and social space are men of the law. However, each takes a passive or inferior role
as the wife assumes the duties and responsibilities for the law’s execution. The wordplay
on Bucklaw also should not be overlooked, especially given the context of Lady Ashton’s
concern that “it cost her much trouble to keep up the fair side of appearances towards
Bucklaw,” expressing that much of what makes this system and plan work or function at
all simply rests on the appearance of things, rather than their actual substance, a common
critique of the English legal system that has weaved through Milton, Defoe,
Wollstonecraft, et al. Buck in one sense reestablishes the masculinity of the individual,
but the early to mid eighteenth-century also used the term in describing a dandy,
suggesting an air of gaiety and levity. To buck also suggests copulation or to oppose,
which is more likely what Scott intended, since the idea of bucking something off to
shake it loose did not come into English parlance until the late nineteenth-century. If we
are to take it in the sense of opposition, his character represents an attempt, as a pawn of
the mother’s, to go against the law in an aggressive, lasting manner. Copulation,
naturally, is an important part of the mother’s plan to join Lucy with Bucklaw
independent of her wishes, illustrating an extremism of Viscount Stair’s recanting of
parental consent in the forging of conjugal obligation under law.

143

	
  
Lady Ashton uses Scripture to support her decision to force Lucy to break her
vows with Ravenswood, which Ravenswood refers to as “hypocritical sophistry” (Bride,
326); this is again a type of perversion of Scottish jurisprudence, as outlined in Stair’s
account. Though he stresses the obligations between parent and child to be of the type
handed down by God and also inscribed in the hearts of the individuals, and even makes
significant mention of biblical patriarchy (Abraham, Isaac, Jacob), Stair explains that
there are instances when the child is no longer required to remain in his or her parents’
home and be of use of them: the law of forisfamiliat through marriage emancipates a
child from his or her parents’ authority, but also if their parents “deal unnaturally with
them, either by atrocity, or unwillingness to provide them with a competent marriage in
due time” (Stair 43). Lady Ashton would see her choice of Bucklaw for Lucy as a
competent marriage that Lucy should not oppose, as part of her filial obligation; however,
Stair refers to marriage as a natural obligation, where positive law cannot annul it, and he
emphasizes the importance of consent for rendering a marriage contract valid (namely on
the points of the individuals’ capacities for reason and discretion). He uses the example
of Jacob and his mistakenly taking Leah as his wife while thinking it was Rachel—the
contract with Leah would have been void had he not renewed his promises upon
discovery and chose to serve for both. Stair also refers to Scripture to discuss matters of
divorce or dissolution of marriage, particularly on the points of adultery and willful
desertion. In Scotland, the desertion period must be four years without any connection to
employment—though Ravenswood’s period of departure is less than the four year span,
Lady Ashton still uses the argument of desertion (though one that she manipulated) to
convince Lucy to break her bond. Lady Ashton produced a signed contract in Lucy’s
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hand indicating her surrender of the original set of vows, done so in front of the
clergyman, which Ravenswood calls “’an act of wilful and deliberate perjury’” (Bride,
328). Their signs of engagement—the signed paper and the piece of gold—are destroyed.

The Nexus of The Legal, Domestic, and Social
Though Scott’s text places a temporal distance between his readers and his narrative, he
still shows the significant influence of the domestic over both the social and the legal,
evidenced in the figure of Lady Ashton—also echoing Godwin’s cry of the inescapable
force of oppression and injustice. Scott takes great pains to describe the details of the
actual event of Lucy signing the contract that breaks her bond to Ravenswood:
The business of the day now went forward: Sir William Ashton signed the
contract with legal solemnity and precision; his son, with military
nonchalance; and Bucklaw, having subscribed as rapidly as Craigengelt
could manage to turn the leaves, concluded by wiping his pen on that
worthy’s new laced cravat. It was now Miss Ashton’s turn to sign the
writings, and she was guided by her watchful mother to the table for that
purpose. At her first attempt, she began to write with a dry pen, and when
the circumstance was pointed out, seemed unable, after several attempts,
to dip it in the massive silver ink-standish, which stood full before her.
Lady Ashton’s vigilance hastened to supply the deficiency. I have myself
seen the fatal deed, and in the distinct characters in which the name of
Lucy Ashton is traced on each page there is only a very slight tremulous
irregularity, indicative of her state of mind at the time of the subscription.
But the last signature is incomplete, defaced, and blotted; for, while her
hand was employed in tracing it, the hasty tramp of a horse was heard at
the gate, succeeded by a step in the outer gallery, and a voice which, in a
commanding tone, bore down the opposition of the menials. The pen
dropped from Lucy’s fingers, as she exclaimed with a faint shriek: “He is
come—he is come!” (Bride, 319-20)
There are a lot of moving parts in this passage, with Lady Ashton being the primary
orchestrator—Sir Ashton fulfills his basic duty, providing his signature as both father and
barrister, and the son lends his name without much consideration, as does Bucklaw. What
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stands out, though, is the incompleteness of Lucy’s signature, blotted and defaced, a very
physical rebuttal against Lady Ashton’s wishes that run counter to Lucy’s own. In this
“business of the day” within the domestic space, we are witnessing not just the signing of
any legal document, but rather a “fatal deed,” indicating the horrible aftermath the union
that these signatures are sanctioning. Ravenswood questions and compares this newly
signed contract with the one that states their mutual engagement, only to have Sir Ashton
intervene and state that if he “’design […] to found any legal claim on that paper […] do
not expect to receive any answer to an extrajudicial question” (Bride, 323).

Both Wollstonecraft and Scott show us that we cannot talk about the social without the
legal, but just as much we cannot talk about the legal with the social and the domestic. In
a discussion concerning the history of the novel, law acts as a crucial mediating
discourse—though Wollstonecraft is an antagonist towards any interest in manners,
seeing women as slaves and public ornaments, while Scott pushes for their importance if
we are to more fully comprehend how actions happen as they happen, when they happen.
The prefatory comments of Maria tend to complicate the infrastructure and
function of equity when Wollstonecraft states that this text is a history “of woman,
[rather] than of an individual”—I do not think she is drawing lines in order to separate
individual from group. Equity functions and is ultimately successful for the group
because of the individual; generalizations must be drawn from the more particular case.
However, Wollstonecraft’s text emphasizes woman’s history, and I believe that intention
here needs to be seen in incremental steps. Seeing Maria’s particular story as panning out
to represent the existence of a more ubiquitous female oppression in England
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(domestically, legally, politically, socially) may then give over to an even grander
generalization about the need for all individuals (all genders, all classes) to “gain
experience” and be more aware of the dangers of sentiment when it overtakes reason. If
this is a Jacobin text like Gary Kelly suggests it is, the revolutionary spirit behind it
should apply to society as a whole. I do not think Wollstonecraft’s careful stress on
woman’s history is intended to exclude the more general way for thinking about the
social, legal, and political problems that plague late eighteenth-century England; but there
is the need, evidenced in her rhetoric, to especially coax the reader to recognize the
particular situation of woman and see her place in a developing commercial society.
Even in his effort to create historical distance for the safety and pleasure of his
audience, Scott continues to expose and showcase the complicated relationship between
England and Scotland and the domestic, legal, political, social fallout of that union. He
illustrates the tenuous strain linking past tradition with present needs and desires. Though
couched in Scottish lore and the tradition of passing down tales, Scott uses the novel form
to comment on the need to restructure the ways we think about social and moral progress
on a legal landscape. That a forced marriage ends up prohibiting a marriage of mutual
consent, though one lacking in financial and social upgrades, ultimately leads to the
deaths of both mutual lovers shows the failure of the systems in place. Ravenswood’s
mysteriously tragic disappearance into quicksand, leaving no absolutely trace behind him,
emphasizes the all-consuming destructive nature of ignoring the need for change. This
erasure is compounded by Scott’s final line of the novel: “A splendid marble monument
records her name, titles, and virtues, while her victims remain undistinguished by tomb or
epitaph” (Bride, 349). Lady Ashton is memorialized in splendor, assigned false virtue
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because of her domineering domesticity and staunch preservation of the past, and lauded
for her economic wealth and social rank, while those who dared to challenge her
institution are left entirely unheard of or remembered.
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CHAPTER 4
INTERPRETING WILLS AND THE FORCE OF INTENTION
‘The Omnipresent,’ said a Rabbi, ‘is occupied in making marriages.’ The
levity of the saying lies in the ear of him who hears it; for by marriages the
speaker meant all the wondrous combinations of the universe whose issue
makes our good and evil. (Daniel Deronda, 743)
The mistake of judging the men of other periods by the morality of our
own day has its parallel in the mistake of supposing that every wheel or
bolt in the modern social machine had its counterpart in more rudimentary
societies. (Maine 136)
While starting to write this chapter, I was listening to a Sam Harris podcast titled “What
is Moral Progress?” where he is in conversation with moral philosopher Peter Singer and
they discuss what it means to determine morality through intention or consequences.
Consequentialism takes different forms but generally speaking what we “ought” to do is
the thing that has the best consequences; problematically, of course, is the question that
follows of what is meant by the best consequences. This struggle of “ought” becomes a
force that haunts the heroine of George Eliot’s Daniel Deronda, Gwendolen Harleth, as
she internally battles within the terms of considering a marriage that would benefit her
mother, sisters and their overall position in society against her own personal freedom and
happiness. Singer poses a question about our use of reason in judging this “ought” and its
consequences, asking “do we have reasons for acting to bring about the happy world we
describe?”—Kant’s pure practical reason, our awareness of the obligation we have under
moral law, claims that we are able to act freely and do what it is we know we “ought” to
do. When we meet Gwendolen in the early chapters of Deronda, her primary goal is to
secure her own happiness above everything else and her notion of best consequences is
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quite narrow. Gwendolen’s narrative treats the underlying issues of consequentialism:
once she is placed in a financially unstable situation and has to consider her participation
in a world that is more than just herself, all of her interactions, choices, and intentions
become more tangled and complicated, making the defining lines of “ought” significantly
less clear. The above epigraph from the Rabbi about “making marriages” is particularly
telling in a world concerned with intentionality and consequence, whereby “all the
wondrous combinations of the universe” will have some outcome along the spectrum of
good and evil and the web of relationships, as we see it unfold in Deronda, is never
neatly packaged. Quite often, and this is different from what we have seen in the previous
texts, the complicated “marriages” and the obligations they generate are not just ones that
affect/effect or concern two individuals, but often involve a third party. In moving
through the fact that there are several overlapping and at-odds wills and intentions
amongst individuals in the text, the form of the novel, shaped by Eliot’s realism, is
thinking through and complicating the underlying tenets of consequentialism, which
looks to the greatest good for the greatest number.
Chronologically, this chapter takes a fairly significant leap after Wollstonecraft
and Scott, but stays close on the heels on the discussion of intention and consent. The
questions of will power and expression of that power of consent given over to us in
Maria’s trial and in the fatalist signing of documents in The Bride shift in the Victorian
era, as the law around divorce begins to change and the individual’s relationship to the
government and society shifts towards a more liberal state. The British marriage market,
however, remains a concern for all of the heroines in each of the texts I have read up to
and including now. The issue of competing wills and their expressions, which is
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simultaneously a social, legal, and moral Gordian knot, becomes even more complex in
my examination of George Eliot’s Daniel Deronda (1876), where the nature of implicit
versus explicit wills in the formation of contracts changes the way we are pressed to
consider the status of moral obligation. In the case of this text, we are presented with
multiple contracts between characters (Grandcourt/Lydia, Lydia/ Gwendolen,
Gwendolen/Grandcourt) that inevitably clash or overlap. One “misreading” or the choice
to misread another’s will or even one’s own has the power of erecting a new protocol of
reading and interpretation that affects other contracts.
This type of reading that the novel encourages is consistent with a model of
equity, which is the force that occupies this space between the implied and the explicit
will —equity being an institution of the law itself, while also remaining in conflict with
the other institutions that govern how individuals interact with one another. The shape
and manifestation of equity are conditioned by historical change. A study of the rise of
the novel that privileges a critical legal lens shows that the novel’s form reflects some of
this reshaping of equity and equitable thought. As the English novel evolves from Defoe
to Eliot, there is a distinct coming to consciousness of the historical moment and change
of which the novel is a part. Sir Henry Sumner Maine, cited in the above epigraph,
dedicates his study to historicizing the changes in law, equity, and society. Particularly in
Eliot’s England, the emphasis on liberalism socially, culturally, and legally informs the
way people thought about progress and improvement, both individually and collectively.
Hina Nazar’s work on judgment and sensibility looks towards the ways individuals
possess the possibility of self-spectatorship and the way that moral judgments are
“deliberative processes” hinging on “both feeling and reason” (23). Lauren Goodlad’s
151

	
  
work complements this as she explores the way Victorians actively sought personal
growth that was both moral and spiritual. Goodlad also addresses the tension inherent in
liberal thought, looking at the split between the desire for governmental nonintervention
and the “contrary imperative to empower” (539). Eliot explores this tension in Deronda
as Gwendolen battles between self-interest, the interests of others in her community, and
the legal parameters of her situation. In liberalism, there is the intention to be morally
responsible in the conscious reshaping of society’s institutions. This preoccupation with
improvement of the individual and society requires that we view the way overlapping
wills and desires generate sometimes unexpected consequences. The implied will that
Eliot narrates in Deronda challenges how readers should judge a character like
Gwendolen, who is arriving at her own self-consciousness and working on her own
liberal path of improvement, and understanding her moral and legal accountability. We
know both the implied and explicit wills, though we are able to recognize that those
within the plot do not. Eliot’s plots reveal to us that will and intention do not always have
a clean and clear correlation to their consequences.29
We are positioned with the omniscient narrator, which is a fairly different
protocol of reading, one that we have not had prior to the Victorian realist novel, and we
sort through the variations of relationships between individuals and their institutions, as
the initial epigraph reminds us. The first-person memoirs of Moll Flanders and Maria, as
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
29	
  There are moments within the text when characters express a growing consciousness
about this complex relationship of intentions and consequences, most notably in the later
conversations between Gwendolen and Deronda, when she reveals to him that she killed
Grandcourt with her thoughts, and he entreats her to not wholly condemn herself,
suggesting a keener awareness of Gwendolen’s straitened circumstances.
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well as the epistolary text of Pamela and the handed-down, multi-framed story of The
Bride are all texts that block the reader from pieces of information perhaps otherwise
needed to arrive at a complete understanding and judgment. We indirectly enter into the
inner thoughts and feelings of Gwendolen and Deronda, but do so in such a way that is
filtered through Eliot’s all-knowing narrator. The realist novel, particularly as delivered
through Eliot, asks that readers be simultaneously removed in order to see the whole
picture while also remaining sympathetic to a whole range of characters and their
individual circumstances. Eliot’s realism is a complex literary technique that aims to be
true to the webs of affiliations between peoples and institutions—hers is a totalizing
vision in order to try to give a good account of what an equitable society would be like.
However, the very form of the novel means Eliot simultaneously presents an account of
the limits to her own agency as a writer—because of its reliance on the particular and
peeling away from what is common or customary, equity tends to resist totalization.
When we read Gwendolen’s reference to “her contract” while remarking on her
marriage contract with Grandcourt, this suggests that one contract is capable of having
room, if problematically, for competing wills and intentions that may be implicitly in
opposition to one another (we are at the same time aware of what Lydia perceives as her
own contract with Gwendolen, though it is not a legally binding one). Gwendolen enters
into marriage with intentions that run athwart to the essence of marriage, but they are not
necessarily bad intentions either. She agrees to marry Grandcourt to make life easier for
her poor mother, not from any sort of devotion or love for him. Does this implied will
and intention alter the reasonable expectations of her marriage contract, since marriage is
really the only means through which she is able to accomplish these goals? The
153

	
  
consequences of entering into this contract run counter to her intentions, when she finds
herself in a situation that is stifling to her freedom and inescapable to the point of her
husband’s death. The moral complexities that inform Deronda capture the nature of
Eliot’s realism and also raise questions as to the nature of her consequentialism in both a
moral and a legal register.30
There is, of course, extensive scholarship on Eliot’s realism, with scholars such as
George Levine, Nancy Armstrong, Gillian Beer, Mary Poovey, to name but several, who
have contributed to this wide-ranging discussion. I have found, however, Hilary Schor’s
work to be particularly salient to my own—she asserts in Curious Subjects that realism in
the novel is in fact a way of contracting with the reader. Her legal perspective within the
novel tradition offers a means for thinking through Eliot’s realism in a different way.
Schor argues that curiosity is what undergirds the realist novel, and more specifically,
curiosity is responsible for the formation of the modern female subject. Schor’s use of the
term is doubled – to be curious/marked by curiosity is both something that you have and
something that you are. Her interest in the function of female curiosity also functions
doubly: within the specific plot itself (most specifically in the form of contracting; a
marriage contract) and more generally, within the novel as a genre (suggesting that the
realist novel is preoccupied with its own function). For Schor, contracting into a marriage
is most simply a means to an end; she suggests that many of the ‘curious’ female
characters she examines do not necessarily choose to marry, but rather, they marry in
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
30	
  In a letter to Blackwood, Eliot discusses some of the audience reception of the early
volumes of Deronda. She writes: “People in their eagerness about my characters are quite
angry, it appears, when their own expectations are not fulfilled --- angry, for example,
that Gwendolen accepts Grandcourt” (Journals, 1876; 279).	
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order to choose. But choose what, exactly? Most fundamentally, it would seem that the
choice, or the right, that is obtained through a marriage is the choice to ask questions; the
marriage plot, then, becomes the means through which a woman may start to arrive at
some sort of self-knowledge. But this is particularly complex for Gwendolen because she
tries to evade the actual moment of choosing to marry Grandcourt because that choice
would create even more moral ambiguity, and governing principles of consequentialism
do not offer satisfying results. One choice will benefit Gwendolen and her family, while
the other choice will benefit Lydia and hers. The realist novel as we see it in Eliot’s hands
is an experiment of tracking change in a character, moving towards the possibility of selfknowledge. Through the technology of the realist novel, as it progresses in the
nineteenth-century, we are able to receive a character like Gwendolen, a potential liberal
heroine, who seeks to work through difficult moments of choice and moral reasoning.
This construct of curiosity and the attainment of knowledge through questions
open up a world of moral and legal grief for Gwendolen and links back to the dilemma of
intention and consequentialism. Gwendolen does seem to marry in order to choose, with
choosing as representative of her personal freedoms, but this choice brings her into a
space that blocks much further choice. She regains the ability to choose only when she is
faced with the terms of Grandcourt’s will in regards to her inheritance. The more
Gwendolen knows about Grandcourt’s relationship with Lydia and the expectations and
obligations that have emerged as a result of their past comes to apply an intense pressure
on her own relationship with him as well as the one with herself and those closest to her
and how she will make choices based on this information and knowledge. Gwendolen’s
choices show a consequentialism that extends beyond just a one-to-one relationship
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between her and Grandcourt. Most of the marital contract relationships observed in the
other texts do not have much bearing beyond the two contracting parties. Here, we have a
distinct third party (Lydia) in addition to Gwendolen’s intended beneficiaries (her mother
and sisters).
Eliot uses her realist agenda in her novels to explore more deeply the questions
that come up for individuals grappling with moral and social issues. She voices concern
and personal anxiety over the verisimilitude of her work, and in a letter to her publisher,
John Blackwood, she emphasizes her commitment to only what is necessary, but this also
seems like a very fluid form of contingency that would allow for anything if it can
somehow be pertinent to arriving at a more sound judgment of the way things are.31
Following the publication and praise for the “fidelity” of portrayals in Deronda, Eliot
notes that “I meant everything in the book to be related to everything else there”
(Journal, 1876). This assertion signals to one of the ways we must understand not just the
function of Eliot’s realism, but in the more particular case of contracts and wills, both the
implied and explicit wills need to be considered in tandem; the implied will becomes just
as necessary as the explicit, and equity becomes the means to navigate this relationship.
Moving outward to a protocol of reading, the relation of everything to everything
shows how the world is not understood in clean-cut compartments, and it is the
omniscient narrator who allows us to pan out and see the complex web of relationships
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
31	
  In a moment of reflection on the criticism of the early volumes of Deronda and
publication of the volumes to follow, Eliot writes to Blackwood: “It seemed inadmissible
to add anything after the scene with Gwendolen; and to stick anything in not necessary to
development between the forgoing chapters, is a form of ‘matter in the wrong place’
particularly repulsive to my authorship’s sensibility” (Letter to Blackwood, 18th April
1876).	
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Eliot offers in her textual worlds. Her novels become instances of equity in a historically
liberal context insofar as they challenge the expectations determined through
consequentialism and more broadly speaking face the challenge of a historicized mode of
legal reasoning—the careful plotting of character choices and interactions allows and
encourages readers to be keenly aware of intentions and their variant consequences,
drawing them into a space where they must tap into their own reasoning in a judgment of
morals. Equity is only efficacious if it addresses both implied and explicit wills, engaging
the conscience that would be sympathetic with what is perhaps not outwardly expressed,
but still recognizable. The physical space of the Victorian novel allows for readers to be
cognizant of both of these wills, while also realizing the difficulty present for someone
who is outside of that opportunity of omniscience. Eliot allows us to see the growing
tension between competing wills by offering us a complex textual consciousness and also
adds to the complexity of moral and legal judgment.32
The first epigraph above accurately points to the role of the author —as the
ultimate omnipresent being as the creator of the text, the author has the vantage point and
ability to deliberately craft the relationships both internally and externally related to the
text. Eliot’s intentions and actions as author become the only instance where intentions
and actions (and the consequences) are in sync. She intentionally offers a text that mimics
a world where equity has force because of the multiple viewpoints and variant wills,
desires, and personal interests. Her literary creation is a liberal state where we are
presented with different characters working through experiences of individuation, namely
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
32	
  This reaches a saturation point in Deronda over the question of Grandcourt’s will,
specifically what is intended and how much all parties involved are aware of the
existence and importance of one another. I treat this scene later in the chapter. 	
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Gwendolen and Deronda, as they navigate and engage with the social institutions that
constitute their world. Gwendolen’s coming to self-knowledge is at the heart of Eliot’s
work and there is a distinct peculiarity in the way she thinks about her own intentions and
agency of choosing. Omniscient-Eliot gives us in Gwendolen alone a series of
complicated issues to work through—her choice to marry Grandcourt and consequently
break her promise to Lydia is driven by the necessity she feels to provide for her family
that is without a father to support them. At the same time, this choice is also partly
attributed to her desire to continue living a comfortable, financially secure lifestyle that
she was accustomed to. How to morally judge her choice hinges on the way it affects
Lydia, and all of these factors considered collectively lead her to act in a way that is hasty
so as not to appear to be deliberately choosing something intentionally injurious. Eliot
writes the marriage contract between Grandcourt and Gwendolen as she writes the
contract between author and reader. Our curiosity (to return to Schor) as questioning
readers compels us to read the contract, thus participating in the overall function of the
realist novel, including how to think about the role of equity alongside the development
of individual self-knowledge and a historical self-consciousness about the law.
Until Wollstonecraft in the previous chapter, there has not been any evidence in
the texts I have discussed of characters possessing an interiorization of legal history.
While I consider Maria to be a type of historical novel, where the imprisoned protagonist
reflects on the unjust laws of her time that oppress women and reinforce the patriarchal
system through marriage contracts, what we have in Eliot is an instance of legal history
catching up with its current moment. Gwendolen interiorizes much of her personally
perceived guilt as well as her awareness of the severity of her choice to enter into a
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marriage contract with Grandcourt. This also reads as a careful tracking of Gwendolen’s
individual journey of self-consciousness and improvement, as she becomes more critical
of the power of choice and the formulation of intention. More broadly, in Eliot there is
more of a sense of historicity at work in her text, coupled with a sense of progress and
how it should bear on the law and reciprocally how the law bears on the individuals in
Victorian society. This is emphasized in the above epigraph from Maine’s key text on the
history of modern law. Specifically, Eliot’s use of Maine in her studies provides her with
a different type of value judgment for thinking about moral progress, and we can more
clearly see how law shapes the history of the novel because of that knowledge. Maine
begins the preface to the first edition of Ancient Law stating: “The chief object of the
following pages is to indicate some of the earliest ideas of mankind, as they are reflected
in Ancient Law, and to point out the relation of those ideas to modern thought.” I believe
it is part of Eliot’s goal as a writer to use the realism of her texts to show how modern
thought, and in this case more specifically liberal thought, works through a continual
dialogue with the past in order to replace or move beyond that history, couched
specifically in terms of moral progress.
Maine shows that there is a growing self-consciousness about the historicity of
contract, equity, and the moral progress tangentially affiliated with law; he has a
particular way of talking about historical change and the specific type of historicization
that he is asking his readers to do is one that hinges on a liberal argument about regular
change, seeing ideas and institutions as having a life of their own able to be studied and
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understood in all of the stages of development.33 Maine is careful about method, and Sir
Frederick Pollock praises Maine and his originality in penning this historical philosophy
of law. In his introduction to the 1906 edition of Ancient Law, Pollock writes:
He showed, on the one hand, that legal ideas and institutions have a real
course of development as much as the genera and species of living
creatures, and in every stage of that development have their normal
characters; on the other hand, he made it clear that these processes deserve
and require distinct study, and cannot be treated as mere incidents in the
general history of the societies where they occur […]Maine has taught us
that the way to impart a historical habit of mind to lawyers is to show
them that law has an important history of its own, not at all confined to its
political and constitutional aspects, and offers a vast field for the regular
application of historical and comparative method. (Online Library of
Liberty)
Maine himself offers a description of what he views as a “durable system of
jurisprudence,” explaining:
A community which never hesitated to relax rules of written law whenever
they stood in the way of an ideally perfect decision on the facts of
particular cases, would only, if it bequeathed any body of judicial
principles to posterity, bequeath one consisting of the ideas of right and
wrong which happened to be prevalent at the time. Such jurisprudence
would contain no framework to which the more advanced conceptions of
subsequent ages could be fitted. It would amount at best to a philosophy,
marked with the imperfections of the civilisation under which it grew up.
(OLL)
Sustainable and fair jurisprudence requires equitable thinking and must have the built-in
awareness to see beyond the letter of its own law, but Maine also points to the danger of
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
33	
  In his notes in a reprinted edition of Ancient Law, Pollock critiques Montesquieu’s
Spirit of the Law on the point of historical method, calling it a text that lacks a “durable
system,” citing two primary issues: “first, he overrated the influence of climate and other
external conditions, and underrated, if he did not wholly neglect, the effects of race and
tradition. Next, he had not even an inkling of what is now a fundamental rule of this kind
of enquiry: namely, that there is a normal course of development for communities as well
as for individuals, and that institutions which belong to different stages are not
commensurable terms in any scientific comparison.”
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always defaulting to a relaxation of the rules. He values equity, but argues for a stricter
control of it. Maine presents law as a living organism that would willingly seek its own
improvement, and is discerning about when written law needs to be modified. This
becomes a practice of ethical reasoning and reads as fairly consistent with the liberal
thinking Eliot embraces.

Eliot, the Law, and Liberalism
Eliot was extremely well-read in legal studies (and, as evidenced in her journals
and notebooks, a very wide range of disciplines) and she specifically held
correspondence with lawyers and legal theoretical thinkers, including Frederic Harrison.
A note in her journal from 20 January 1866 reads: “For the last fortnight I have been
unusually disabled by ill health. At p. 296. I have been consulting Mr. Harrison about the
law in my book with satisfactory result” (127). Harrison and his wife are frequently noted
in her diary as visitors to Eliot’s home. The reading list that she continuously documents
in her diaries indicates that she was actively familiarizing herself with legal texts, such as
Maine’s Ancient Law, and of course, like most Victorians, she would have been reading
the published legal scandals in the daily newspapers.
Maine is particularly important for Eliot, as much of her understanding about law
as a social institution comes from his influential text. Early on, Maine remarks on the
nature of English equity: “[I]t is easily seen by English lawyers that English Equity is a
system founded on moral rules, but it is forgotten that these rules are the morality of past
centuries – not of the present – that they have received nearly as much application as they
are capable of, and that, though of course they do not differ largely from the ethical creed
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of our own day, they are not necessarily on a level with it” (Ancient Law, 44). Eliot’s
novels illustrate how this view of equity works through the careful tracking of a
character’s coming to self-consciousness and development of her own ethical reasoning
(in this case, Gwendolen’s). Maine’s use of “level” is an interesting one in the overall
consideration on the nature of equity as a system. In Gary Watt’s extensive study on the
relationship of equity and common law in the English context, which I address in the
introduction to this project, he looks to the importance of metaphor in legal conversation.
Watt cites Maine’s observation that equity can be simply figured as a type of ‘level,’
quoting Maine’s third chapter of Ancient Law when he states “the earliest notion of order
doubtless involved straight lines, even surfaces, and measured distances” (qtd. in Watt,
153). Maine’s observation, then, that English equity is founded on the moral rules of the
past and has reached the point of exhaustion as far as its application and utility is in
tension with his observation that there is no great difference in the ethical creed of then
and now. Watts reminds us that “equity is not still, it is in constant motion and its active
influence is always directed to counter extremism” (ES, 183). For Maine, this seems to be
a difference between substance and essence, concreteness and abstraction. If equity is to
continually act or function as the leveler, it will naturally morph alongside the changes of
society. “Everywhere a new morality has displaced the canons of conduct and the reasons
of acquiescence which were in unison with the ancient usages, because in fact they were
born of them” (Ancient Law, 81). Maine shows how what he calls “the agents of legal
change, Fictions, Equity, and Legislation, are brought in turn to bear on primeval
institutions” (81) in this process of moving from status to contract and these “new
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principles” (81) while generating from an ancient example, come to supplant the original
model.
A defining element of Eliot’s realism is her awareness of and desire to highlight
the critical stakes of her historical moment (legally, culturally, morally, socially,
scientifically). The progress of society intrinsically means a shift in the morality of that
society, which is significant as Eliot explores her awareness and critique of the
patriarchal system that informs marriage as an institution. The expectations of the wife
and husband relationship and the structures of authority do not seem to have shifted too
much from the original template, though Eliot is writing as a time when the legal arena
relating to marriage and divorce is changing. Eliot began publishing Deronda in 1876, in
the wake of divorce law shifting in England. The Matrimonial Causes Act of 1857 was a
parliamentary act that aimed to reform divorce law, shifting litigation to the civil courts
rather than the ecclesiastical courts, emphasizing marriage as contract instead of marriage
as sacrament. This legislation also allowed for more than the very wealthy to obtain a
divorce. Prior to 1857, barristers of the common law courts did not hear divorce cases —
only the advocates and proctors of civil law in the Doctors’ Commons had that right. The
Act allowed both barristers and advocates to be an audience in these civil cases.
However, though the act made divorce with the ability to remarry more accessible, it also
made it much easier for men to obtain divorce than women. While a man could pursue a
divorce on the grounds that his wife committed adultery, a woman needed to show that
adultery had been committed in tandem with some other offense, such as incest, cruelty,
desertion, bigamy, etc. The reasoning behind maintaining this gendered double standard
was rooted in the belief that it would keep the number of divorces down—a couple
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looking to split could not then just plan infidelity as the means to obtain the desired
divorce.
In a broader context, this becomes part of the way Eliot (and many of her
contemporaries) sought to address the complexities of nineteenth-century British
liberalism and the role of the individual in society.34 One aspect of this comes in the form
of contract and contract formation:
The movement of progressive societies has been uniform in one respect.
Through all its course it has been distinguished by the gradual dissolution
of family dependency and the growth of individual obligation in its place
[…] Nor is it difficult to see what is the tie between man and man which
replaces by degrees those forms of reciprocity in rights and duties which
have their origin in the Family. It is Contract. (Ancient Law, 81)
Maine highlights and positions Contract as the focal point for thinking about this move
towards individual obligation and away from the safety of the family for negotiating
commercial, social, and economic interests. Contract becomes the replacement, legally
binding, for the type of bond that naturally germinates in familial relationships. Once
relationships begin to be forged that extend beyond that of kinship-inspired duty, the
necessity of contract to produce obligation between individuals also opens up a new
network of interactions, where others external to the contract must recognize its legally
binding nature. Eliot shows the complications that arise when a contract does not exist,
but expectations and obligations have been raised. Gwendolen feels the pressure of
perceiving the obligation Grandcourt perhaps “ought” to have in relation to Lydia and
their son, and Lydia ties her fate to Gwendolen, whose choice on whether or not to
acknowledge the non-legal obligation will have significant consequences.
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
34	
  See Suzanne Graver’s work on Eliot and Community, where she discussed the
centrality of community both sociologically and morally in Eliot’s work.	
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While providing historical detail and commentary on the nature of law, Maine
continually returns to questions of morality and how it is linked to legal practice.
Specifically, he observes that morality goes through its own sense of progress and
refinement, similar to the evolution of law.35 This notion that morality is something
changeable or something that can evolve is certainly pertinent to the way Eliot develops
the characters in her novels, primarily based on the environment in which she situates
them. That she does not see morality as strictly defined in black and white terms is
evident, and we are asked to consider the circumstances that have led Gwendolen to
think, act, and feel in a certain way. Advances in society on the cultural, social, political,
and economic levels and beyond have complicated the way individuals and groups react
and behave towards one another. We can just as much understand Lydia Glasher’s
motives as we do Gwendolen’s, though they are at odds with one another. This ability to
sympathize in variant ways is another key aspect of Eliot’s realism. However,
sympathizing with multiple characters and their situations means that there will be some
tension within the model of sympathy. Anna Lindhé explores the nature of Eliot’s realism
in relation to ethical reasoning and morality. She shows how Eliot’s authorial
interruptions guide the reader to focus his or her empathy onto specific characters, even if
that means closing off a sense of empathy to another character. Lindhé explains: “the
paradox of narrative empathy—the cultivation of empathy at the expense of another—is
the paradox at the heart of the novel. Built into the form of the novel […] rather than
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
35	
  This push to judge in a different way hearkens back to Wollstonecraft’s (and
Godwin’s) ideas on human perfectibility. Maine and Eliot also show the natural impulse
of the human towards improvement and there is a distinct forward momentum that should
keep judgment also as something moving forward.
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showing us how to live, the novel shows us how we do live and what we are, and that
image is not always flattering” (37). There is a tension between author and reader
responsibility, but that is also part of the process of ethical reasoning when it comes to
the literary imagination.	
  Eliot shows the perpetual push and pull in an actual society
susceptible to the changes in their individuals and institutions, always highlighting the
importance of how and why society must be seen as an equitable being. The nineteenthcentury liberal state, Eliot’s own, is one where society is an organized whole that is selfconsciously aware of its own progress and moral improvement.
As a novelist who was popular with and influential on her contemporaries, Eliot
functions as a parallel to equity itself, insofar as her novels offer a supplement to the law
of her day. In her study on Eliot and English law, Jan-Melissa Schramm remarks that “for
Eliot, fiction provides us with a moral education far in excess of anything which 'blackletter' law can offer" (321). This comment seems to note more than a slippage between
sign and signifier, because the emphasis is on the excess. This excess informs Eliot’s
sense of her realist technique, where she offers in text the many complex and intricate
relationships between people in a society, with all of the different reactions and
consequences that occur, an experiment in showing the nature of an equitable society.
Eliot’s “excess” insofar as it offers a moral education is not just the intention behind her
novels—it is a point of fascination that informs her whole oeuvre of reading and writing.
Looking back to the Eliot who penned incisive literary reviews and critical essays, she
writes a review comparing the work of Margaret Fuller and Mary Wollstonecraft,
describing Fuller as the more literary of the two, with Wollstonecraft writing from
different motives. Eliot writes:
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On one side we hear that woman’s position can never be improved until
women themselves are better; and, on the other, that women can never
become better until their position is improved --- until the laws are made
more just, and a wide field opened to feminine activity. But we constantly
hear the same difficulty stated about the human race in general. There is a
perpetual action and reaction between individuals and institutions; we
must try to mend both by little and little --- the only way in which human
things can be mended. Unfortunately, many overzealous champions of
women assert their actual equality with men --- nay, even their moral
superiority to men --- as a ground for their release from oppressive laws
and restrictions. They lose strength immensely by this false position. If it
were true, then there would be a case in which slavery and ignorance
nourished virtue, and so far we should have an argument for the
continuance of bondage. But we want freedom and culture for woman,
because subjection and ignorance have debased her, and with her,
Man…(Selected, 337; my emphasis)
Here, Eliot offers what appears to be a type of commentary on British liberalism as it
emerges and shifts in the nineteenth-century. The continual “action and reaction between
individuals and institutions” taking place in Britain at this time was largely predicated on
moving control away from a centralized government and place it into more localized
circuits. Eliot, J.S. Mill, and many of their contemporaries are writing and publishing on
the concerns over the ideology of choice, which informs the way they envision the world
of their characters and the mindset that informs their texts. While British society finds
itself in the throes of constant reform during the nineteenth-century, much of that
government intervention, while aiming to protect persons and their property, also
intended to let governance be more in the style of self-governance. Lauren Goodlad notes
that “Victorian Britain was, by and large, a self-consciously ‘liberal’ culture, loudly
committed to fostering moral and spiritual growth (especially among the educated elite),
but, at the same time, suspicious of government interference with individuals and their
property” (PMLA, 539). Morality was then part and parcel of society’s improvement and
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progress. Goodlad further explains that “Britain’s ruling classes strove to govern
indirectly: to implement parliamentary power in ways that encouraged self-help,
philanthropy, civic volunteerism and local government” (546). Thus comes the
responsibility to shape and re-shape the institutions affecting society’s individuals—the
perpetual action and reaction.
The central issue in Eliot’s Fuller/Wollstonecraft piece is the improvement of
woman’s status in society and how she is perceived, and Eliot links this social and
personal improvement directly to the legal. In a scene I will later discuss, Eliot shows
how a legal document like a will (in this case, Grandcourt’s) creates a disturbance of
opinion for many in the novel. While the men see it as an instance of compromising and
challenging “female morality”, Gwendolen, in an effort to separate herself from any ties
with her late husband but continue to be a provider for her mother, makes the will an
instance that reinstates her ability to choose. The “perpetual action and reaction between
individuals and institutions” is such that we can only understand an individual’s status
and position in society when we look to the institutions that mold and guide them in all of
their decisions. Eliot stresses the reciprocity of the individual and the social environment
of which he or she is a part, and for the purposes of this investigation, the social
subsumes the political and the legal as well. She looks to the internal logic that many
have put forth for reasons to release women from the “oppressive laws” and calls out the
actual lack of reason behind their thinking (it is the language of subjection and ignorance
coupled with a mindset of human debasement that really requires a move to release
women from these laws; equality with men is not a viable option without doing such).
Instead, energy should be geared towards bolstering the freedoms and culture of which
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woman is a part, because only then can man himself become more free. When half of the
human race is ignorant and kept down, the other half equally cannot thrive. Doing away
with the language of bondage, subjugation, and ignorance, Eliot creates a space where the
idea of social progress must incorporate both sexes equally, on all fronts.
In a letter from Harrison after receiving the fully published version of Felix Holt
(on which he had offered continuous legal advice for the details of the novel, in addition
to lending his eyes as a personal editor), he commends Eliot’s style, asking whether or
not she has ever considered writing a dramatic poem. He concludes his letter on a
particular point as to the moral value of the writing:
What the world yet wants to be shown is the possibility in real life of
healthy moral control over societies --- and the infinite scope and power of
wealth used morally…and nothing I think but a miracle or a great work of
art can flash it into their souls. That this miracle may be furnished to them
I do not despair when I see the finest artistic mastery devoted to the
solution of the greatest problems and the highest purposes. (Selected, 246)
This idea of moral control over society and the exercise of a moral power, channeled
through writing, is not exactly Eliot’s own aim, but it does point to the paradox of her
technique. Realism cannot be about total control—it can be totalizing insofar as the
omniscient knowledge of the plot and its characters, but there is a moral force behind
realism that preserves space for equity. This allows for a certain consequentialism that
does not necessarily result in a narrative where everything cleans up nicely in the end, but
continues to function as a simulation of the world with all of its interacting individuals
and institutions. Harrison’s praise of Eliot’s work falls in line in many respects with her
goals as a woman novelist—to use her artistry in the effort to produce a moral change and
contribute to her historical moment’s moral progress, but he misses the way Eliot is
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maintaining the drive of a liberal state that thrives on the strength and progress of the
individual instead of relying on a form of control that is wielded over an entire society.36
The beauty of Eliot’s writing is its apparent excess (though, as she asserts, everything is
there out of necessity) and the artistic mastery that Harrison admires is meant for the
form of the novel that allows for the multiplicity of characters and their variant passions
and interests.
How to Determine Intention
Throughout Deronda, there is a continuous tension between intentions and their
consequences as well as the expectations and the obligations that are generated between
individuals. Many of these contested relationships are linked to a discussion on marriage.
However, with or without the existence of a (marriage) contract, intention’s relationship
to promise is not always the clearest connection. In a study on Hume and promise,
specifically on the nature of how to recognize the obligation that a promise generates,
Anthony Pitson explains Hume’s stance that promising is social and dependent on the
current circumstances of the promiser and promisee’s environment and its conventions.
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
36	
  This goes back to Schramm’s remark about her ability to generate and offer a moral
education that does more than the law explicating justice on a page can. Like
Wollstonecraft’s critique on the overt sentimentality in woman’s fiction in her own age,
one of Eliot’s more famous essays “Silly Novels by Lady Novelists” (1856) outlines her
indictments against certain styles of contemporary women writing. Eliot’s tongue is a bit
sharper than Wollstonecraft’s, describing these novelists as “inexperienced in every form
of poverty except poverty of brains” (142) and she calls “confusion of purpose” (153) one
of the trademark characteristics of these silly novels. The fluidity of fiction as a genre is
what leads many women novelists to produce these silly works, rather than something
fine and artistic. Eliot believes that women may equal men as fiction writers, but that not
all women should deem themselves worthy novelists. Setting herself apart, Eliot’s
education through her texts takes readers out of the drawing-room and out of any
particular pedantry and display of knowledge (like tossing out Latinate phrases) for the
sake of show.	
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Promise-keeping is, like justice, an “artificial virtue,” as they are distinctively products of
human invention, and in the world of “self-interested commerce” the division is split
between interest and moral sentiments. Hume describes interest as a natural obligation,
where moral sentiments assume the responsibility of a moral obligation, but in what he
considers to be the overall fictionality of promise-keeping, it “becomes possible for us to
suppose that in making a promise we will an obligation” (184). He speaks of willing an
obligation into existence, where “the essential element in the obligatoriness of promising
is…the intention of the promiser to bind himself to the performance of what he has
promised” (187). The performance aspect becomes important for a consideration of the
different contracts and promises that arise in Deronda. In the case of Gwendolen and
Grandcourt, they perform the marriage ceremony that binds them to one another, and
Grandcourt, as Gwendolen later admits to herself, does hold up his end of the
contract/promise insofar as providing her with the appropriate home and finances. Has
Grandcourt fallen short, though, in his recognition of the obligation? His motives run
counter to Gwendolen’s expectations.
This point about marriage and obligation in the moral sense matters for Eliot’s
liberalism. Daniel Malachuk’s study on Eliot’s liberal mind analyzes how she (along with
other critical nineteenth-century theorists) emphasizes the importance of oikos rather than
polis as “the locus of civic virtue” and she offers a “politicized understanding of Bildung”
(373). Much of nineteenth-century liberalism stresses the individual and his/her seeking
of self-improvement. Malachuk divides Eliot’s “liberal practices of the oikos” into three
distinct ones, “of place, work, and marriage,” (376) and reads how they function in Felix
Holt and Middlemarch. It is this third practice that I see most complicated in Deronda—
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if marriage and marriage contract in a Victorian liberal context is intended to generate
equality between husband and wife and foster some version of public good because of a
self-improved individuality, should we not see Gwendolen’s choice to essentially end her
contract with Grandcourt as the means by which she is able to secure this progress for
herself? It would seem that she still needs the original marriage contract with Grandcourt
to initiate the process of self-improvement and individuation. We do not get marriages
like the Garths, Mary and Fred Vincy, or Dorothea and Ladislaw in Deronda; what Eliot
does give us, though, is a means of seeing how breaking promises, disappointing
obligations, and allowing for intentions that run counter to consequences becomes
another avenue whereby, to borrow from Malachuk, “a self regard […] engages society’s
regard” (379). Gwendolen’s realization of her intentions, actions, and their consequences,
while an instance of self-interest, is also a practice of recognizing the passions and
interests of others in relation (if opposite) to her own.
Like Hume, Eliot appears to be more interested in consequences than intentions.
While she shows concern for the ways that intentions may bring about particular
expectations in the parties involved, what ultimately matters and has bearing on the world
(legally, socially, morally) are the consequences derived from individual actions,
independent of what that person ‘maybe’ intended to happen. This observation becomes
more evident in the scene involving the fallout of Grandcourt’s will and the speculation
surrounding what he ‘meant’ to bring into present effect. What is strange, however, is the
consideration of equity and its own relationship and treatment of intention. Traditionally,
it is the common law that casts judgment on the basis of consequences, while equity is
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careful to consider the role of intention. In his influential Principles of Equity, Lord
Kames remarks:
The common law, it is true, overlooks intention, considering the act in no
other view but as a legal exercise of a right. But equity holds intention to
be the capital part, being that which determines an action to be right or
wrong; and affords reparation accordingly. Hence a general rule in equity,
that Justice will not permit a man to exercise his right where his intention
is solely to hurt another. (OLL)
Kames provides an earlier conception for thinking about equity law and intention. Eliot,
working in a different historical moment, is questioning the value of intentions and for
her the realist novel becomes the laboratory for thinking through these questions and
issues. Drawing this back more specifically to Grandcourt’s intentions in his marriage to
Gwendolen, though not expressed directly by him, Eliot indicates through her omniscient
narrator as well as the physical evidence of his will, that he has intentions to bring
emotional and mental harm to his wife, exerting his full control and power over her.
But how is intention legally recognized, particularly when it concerns matters of
equity? In Principles of Contract at Law and in Equity (1878), Pollock seeks to address
the nature of contract outside of common law, and many of his observations necessarily
turn to legal considerations of the contracting party’s intention. Pollock was not just a
contemporary of Eliot’s, but a personal acquaintance (she even notes in her diary when
he has been over for lunch, and when he and his wife called on a separate occasion).37
Pollock spends time examining and explaining equity jurisprudence, which he claims
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
37	
  In the record of her daily reading in her diary, Eliot lists Pollock’s writing on the
philosopher William Kingdon Clifford, who was known for his phrases “mind-stuff” and
“tribal self”. The “tribal self” refers to conscience and moral law developing in
individuals and how that contributes to the “tribe” of which they are a part.
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many before him have overlooked in their own studies of English law. In the early
chapters addressing the nature of proposal and agreement, Pollock makes clear that there
is a “distinct intention” shared and acknowledged by both parties involved in the
formation of contract—he states that “the scope of the intention is material. If people
make arrangements to go out for a walk or read a book together, that is no agreement in a
legal sense. Why not? Because their intention is not directed to legal consequence,
merely extra-legal ones; no rights or duties are to be created” (2). Pollock remarks on the
nature of mistake when forming a contract, and while mistakes do not alter the validity of
a contract, a mistake can be a means to prevent any real agreement. He continues:
[O]r mistake may occur in the expression of a real agreement ; in which
case, subject to rules of evidence, the mistake can be rectified. The
jurisdiction to do this is peculiar to equity. There are also certain rules in
the construction of contracts which are peculiar to equity, and are founded
on the assumption that the expressions used do not correspond to the real
intention. (383)
Pollock emphasizes, however, that rectification comes because of a commonly held
intention, and that mistake on one party’s side is not enough. That for equity in principle,
“there must be clear proof of a real agreement of both parties different from the expressed
agreement, and that a different intention or mistake of one party alone is no ground to
vary the agreement expressed in writing, was distinctly laid down by Lord Hardwicke as
long ago as 1749” (453). While theorists of natural law like Thomas Hobbes and John
Locke considered promises themselves to be binding as such, based on the power of will
and intention, utilitarian philosophers transferred this binding power and obligation to the
expectations raised in the promisee by the promiser. Based on this philosophicaltheoretical shift, it would seem then that Gwendolen does not have much legal ground to
174

	
  
stand upon regarding her marriage contract with Grandcourt—the expressed intention in
the contract to come together as husband and wife is clearly stated and fosters certain
expectations, though they both harbor different individual intentions.38
Gwendolen’s intentions in becoming a wife are dramatically different from the
actual consequences of entering into a marriage contract with Grandcourt. The
omniscient narrator makes her stance clear to readers:
To become a wife and wear all the domestic fetters of that condition, was
on the whole a vexatious necessity. Her observation of matrimony had
inclined her to think it rather a dreary state, in which a woman could not
do what she liked, had more children than were desirable, was
consequently dull, and become irrevocably immersed in humdrum. (D, 39)
This “vexatious necessity” of marriage raises questions about the nature of the English
marriage market and how it has evolved over the course of several hundred years. How
far has Gwendolen and the Victorian single woman really come from Moll Flanders and
other women nearly two centuries prior in terms of viewing the marriage market? That it
is a “vexatious necessity” is of course something that varies between individuals, but
Gwendolen’s ruminations continue to affirm that women approach the institution of
marriage with more than strictly love at the forefront (and sometimes not at all). Often,
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
38	
  Several of Eliot’s contemporaries responded to the nature of marriage contract in their
writing and considered the issues of both union and separation. For instance, in J.S.
Mill’s and Harriet Taylor’s collaborative Essays on Marriage and Divorce, Mill writes
“in what concerns the relations of Man with Woman, the law which is to be observed by
both should surely be made by both; not, as hitherto, by the stronger only” (107). Both
Gwendolen and Grandcourt look to exercise hers and his own power within the marriage,
but, as we later see, Grandcourt intends to use the terms of the bond to make his power
the stronger, superior force. However, Once their relationship is legally cemented, all of
that legality linked to promise and obligation trumps any type of affect or personal
feeling. Only the explicitly expressed intentions matter insofar as what either party can
rightfully contest.
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there are social and economic considerations and opportunities weighing heavily in the
process. While Moll’s particular case is very different from Gwendolen’s, especially in
her complete disregard for contractual obligation and morals, both women openly realize
how necessary the union is for their own well-being in the sense of financial security and
in some ways, personal freedom—they must participate in the system that dictates proper
marriage with all its legal, social, and economic ramifications. While Moll exercises her
freedom in an unbounded sense, Gwendolen realizes her union in fact greatly limits any
sense of openness and individuality she hoped to maintain. While Pamela, for instance,
comes to love and thrive within the highly rigid structures of married life (we see this in
her carefully written out routine of daily tasks and duties), Gwendolen as this curious,
more modern female, resists these boundaries as counter to personal intentions and
desires.
Gwendolen’s notions on the institution of marriage are different from Deronda’s
mother’s, another female character insistent on her need for finding the means to secure
personal freedom. Deronda’s estranged mother tells him: “‘I did not want to marry. I was
forced into marrying your father – forced, I mean, by my father’s wishes and commands;
and besides, it was my best way of getting some freedom. I could rule my husband, but
not my father. I had a right to be free. I had a right to seek my freedom from a bondage
that I hated’” (D, 626-27). The conversation continues as Deronda asks more questions
about his grandfather and father, and his mother’s language invokes more of the imagery
of slavery, rule, and obedience, with love and affection depicted as characteristics of
weakness. She tells Deronda “’I meant to have my will in the end, but I could only have it
by seeming to obey’” (632). Though encouraged by father-figures in her courtship
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process, Gwendolen does not come out of the exact type of patriarchal system that
Daniel’s mother does. The “force” that binds her to Grandcourt is her desire to provide
for her mother and sisters, where Gwendolen has essentially established herself as the
head of the household. Following the significant loss of their money, Gwendolen tells her
mother that she will not marry “’if it is not a happy state,’” and that she has “’made up
[her] mind not to let other people interfere with [her] as they have done’” (D, 29). Both
Gwendolen and Deronda’s mother intend to control the institution of marriage,
participating based on their own terms and wills, but this is not something that is wholly
available to either woman. Will and intention are often foiled by the infrastructure of the
patriarchal system and the consequences of marriage continue to stand in opposition to
the contracting female’s will.
Melissa Ganz’s work offers an extensive look into the way Eliot constructs the
binding nature of wills and promises in her novels. She explains the philosophical shift
that occurs between the late eighteenth-century and early nineteenth-century, when
promises began to gain force from expectation, where reasonable expectations hold more
water than “actual intentions” (565). Ganz considers specifically the work of William
Paley and John Austin, and each emphasizes the importance of upholding promises based
on raised expectations. As Ganz points out, Austin considers the issue of raised
expectations, intentions, and the nature of promise from both the side of the promiser and
the promisee, not just the former. Austin, a protégé of Bentham, subscribed to an
analytical jurisprudence and the approach to the law he helps to found is “legal
positivism” whereby a theorization of law is not just an offshoot of moral theory, but
rather, its own science able to be studied and analyzed. However, law as an institution is
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socially embedded and Ganz brings us back to Maine’s history, which she describes as
optimistic in the way he sees the societal shift from status to contract as a sign of moral
improvement. This “science” of jurisprudence put forth by Austin, Paley, and others,
particularly in its nineteenth-century context, needs to consider the liberal state and how,
as Eliot observes, the continual action and reaction between individuals and institutions
shape this science.
Specifically in Deronda, Eliot “expands the definition of promises to include all
words and actions that, one knows, raise others' expectations concerning the existence of
binding obligations" (Ganz 584). One of the primary instances of this occurs between
Lydia Glasher and Gwendolen—the stressed “ought” that Lydia lords over Gwendolen’s
head plagues her as she ponders her decision on whether or not to marry Grandcourt.
Gwendolen’s deliberation over her moment of choice is an extended event of internal
agonizing. She is full of terror, but feels what she calls a sort of triumph stemming from
the power that is in her possession—“again she seemed to be getting a sort of empire over
her own life. But how to use it?” and she becomes overwhelmed with the passing
thoughts and images of Grandcourt, Lydia, Lydia and Grandcourt’s illegitimate son, and
finally “her own pledge (was it a pledge not to marry him?)—the new disbelief in the
worth of men and things for which that scene of disclosure had become a symbol” (D,
292). She desires to be ignorant of anything relating to Grandcourt and Lydia so as not to
add any weight to her pending decision and she desires to be rushed into consent,
thinking that “hurry would save her from deliberate choice” (293) and blurring any clear
knowledge of her intention. Here, the ability to choose goes against her because this
choice places her in opposition to another woman. She continues in her own head to
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deliberate with a series of questions, mostly circling around why she should not do what
it was she wanted. After this first big moment of internal debate, “she acted in a hurry as
she had wished to do. To act in a hurry was to have a reason for keeping away from an
absolute decision, and to leave open as many issues as possible” (294). Gwendolen needs
to search for or establish something like a “reason” to justify her actions or at the very
least quiet the fluctuations of her conscience for a time—she is aware that her choice will
have consequences that will compromise the happiness of at least one party and her
intentions. That she does “as she had wished to do” will continue to be the thread that
leads to her ultimate unhappiness and despair and this language will be reformulated on
Grandcourt’s end as justification of his treatment of her once they are wed. Gwendolen’s
mother reminds her that in making the decision to allow Grandcourt to visit her again, she
is creating the expectation in his mind that she means to accept him, something
Gwendolen had not prepared for, so she tells her plan to refuse him when he does make
an offer.
Before Lydia formally introduces herself to Gwendolen, she first asks whether or
not she has accepted Grandcourt’s proposal. When Gwendolen responds in the negative,
Lydia continues “’I have promised to tell you something. And you will promise to keep
my secret’” and Gwendolen promises not to tell anyone she has met with Lydia (D,152).
She is frank and direct as she tells Gwendolen that she had left her husband and child for
Grandcourt and has had four children with him. Now that her husband has passed,
Grandcourt “ought to marry [her]” and “ought to make that boy his heir” and Gwendolen
only replies saying “’I will not interfere with your wishes’” (152). Wishes and desires
continue to gain force and traction throughout the text and at times supersede anything
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like logic or legal understanding; however, returning to Pollock’s explanation of real
agreement and legality, without an existing contract, these intentions and promises do not
legally create obligation and duty, so seeking redress for them is not applicable, even if
one is personally affected by the exchange. It is Lydia’s passion and feeling that
becomes, ironically, the force that calls for equity, though that force falls short but
simultaneously activates Gwendolen’s self-awareness—Gwendolen experiences the guilt
behind the “ought” of Lydia’s situation and though there is no real legal recourse Lydia
may have, the consequences of Gwendolen’s choice to marry Grandcourt and breaking
her promise to Lydia function like an act of judgment extending beyond the letter of the
law.
Gwendolen is reminded again of her broken promise when Grandcourt bestows
his mother’s jewels on her for their wedding. Originally, he had given these to Lydia
Glasher, who insists on not returning them to Grandcourt, but sending them directly to
Gwendolen herself. By ignoring Grandcourt’s request to send them to him, she puts
herself directly into the exchange and further creates a connection with Gwendolen and
her intentions are clear, not just in the act of giving over the parcel, but more deliberately
in the enclosed letter:
These diamonds, which were once given with ardent love to Lydia
Glasher, she passes on to you. You have broken your word to her, that you
might possess what was hers. Perhaps you think of being happy, as she
once was, and of having beautiful children such as hers, who will thrust
hers aside. God is too just for that. The man you have married has a
withered heart. His best young love was mine; you could not take that
from me when you took the rest. It is dead; but I am the grave in which
your chance of happiness is buried as well as mine. You had your
warning. You have chosen to injure me and my children. He had meant to
marry me. He would have married me at last, if you had not broken your
word. You will have your punishment. I desire it with all my soul.
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Will you give him this letter to set him against me and ruin us more --- me
and my children? Shall you like to stand before your husband with these
diamonds on you, and these words of mine in his thoughts and yours? Will
he think you have any right to complain when he has made you miserable?
You took him with your eyes open. The willing wrong you have done me
will be your curse. (D, 358-59)
These diamonds that “she passes on to you” specifically usurp the agency and decision of
Grandcourt to bestow his mother’s jewels on his new wife. She invokes a system of
justice that exceeds the English legal system, looking to God as the ultimate judge for the
things that fall outside of standard jurisprudence. She emphasizes that Gwendolen’s
broken promise was an intentional choice to harm her and her children. This calls up
questions again about the force of intention and the expectations that are formed based on
certain outward signs. The bond is a deadly one, as Lydia identifies herself as the grave
dug for both hers and Gwendolen’s happiness. Her question regarding Gwendolen’s
“right to complain” about her unhappy state is echoed almost verbatim when Gwendolen
later considers how she could extricate herself from this bond with Grandcourt and when
she recognizes that she has no technical legal recourse for her situation. The curse that
she closes the letter with is her verbal promise of what will be Gwendolen’s fate.39 It is
both her promise and her intention that Gwendolen will suffer as a consequence of her
choice, even if that choice (in Gwendolen’s mind) was a fuzzy and hastily made one.
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  Ganz observes that it was well before Deronda that Eliot was exploring the
complicated nature of intention and promise. She remarks that “In the case of
Gwendolen's broken pledge, then, Eliot develops the idea that she introduces in The Mill
on the Floss and Middlemarch. For Eliot, […]there is no clear distinction between a
statement of intention and a promise. Statements of intention can raise expectations and
thus create binding obligations just as explicit promises do" (589).
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Reason, Choice and Equity
The marked curiosity of the modern female subject that generates a desire to choose for
oneself becomes a burden for Gwendolen.
The questioning then, was whether she should take a particular man as a
husband. The inmost fold her questioning now, was whether she need take
a husband at all --- whether she could not achieve substantiality for herself
and know gratified ambition without bondage. (D, 252)
Similar to the voice in Wollstonecraft’s Vindication and Maria, Gwendolen echoes the
idea that marriage can be a type of bondage or enslavement for the woman. The internal
debate funnels from the question of whom to take as a husband to whether or not to take a
husband at all, pushing against the idea that it is a necessity, or the expected next step in
her evolution as a young woman in respectable society. Once that choice is made to take
on the role not just as a wife, but Grandcourt’s wife, she observes:
Constantly she had to be on the scene as Mrs. Grandcourt, and to feel
herself watched in that part by the exacting eyes of a husband who had
found a motive to exercise his tenacity --- that of making his marriage
answer all the ends he chose, and with the more completeness that more
he discerned any opposing will in her (D, 548; my emphasis).
For Grandcourt, marriage is also about exercising the ability to choose, but in such a way
that shuts out any opportunity for the other contracting party to do so as well. He actively
dismisses the multiple views of sympathy that Eliot’s realism otherwise produces and
encourages. This is different from Lindhe’s position, because for Grandcourt, his
sympathy only reaches as far as himself and what he construes on the surface as the
social “ought.” Their marriage becomes a competition of willpower, where the agreed
upon contract is continually being threatened by the opposing intentions that entered into
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it willingly the first place. There is no common intention, as Pollock says is necessary --only common insofar as each contracting party is looking to oppose the other.
Grandcourt’s intentions regarding his marriage become more crystalized for the
reader when we enter into his consciousness as he observes the interactions between
Gwendolen and Deronda:
No movement of Gwendolen in relation to Deronda escaped him. He
would have denied that he was jealous; because jealousy would have
implied some doubt of his own power to hinder what he had determined
against. That his wife should have more inclination to another man’s
society than to his own would not pain him: what he required was that she
should be as fully aware as she would have been of a locked hand-cuff,
that her inclination was helpless to decide anything in contradiction with
his resolve. However much of vacillating whim there might have been in
his entrance on matrimony, there was no vacillating in his interpretation of
the bond. He had not repented of his marriage; it had really brought more
of aim into his life, new objects to exert his will upon; and he had not
repented of his choice. His taste was fastidious, and Gwendolen satisfied
it: he would not have liked a wife who had not received some elevation of
rank from him; nor one who did not command admiration by her mien and
beauty; nor one whose nails were not of the right shape; nor one the lobe
of whose ear was at all too large and red; nor one who, even if her nails
and ears were right, was at the same time a ninny, unable to make spirited
answers. (D, 584-85)
He values his command over her rather than any sense of love he could possibly inspire
in her. Affect matters little and once again, we see the privileging of the contractual
obligation as such and the bond it generates—“there was no vacillating in his
interpretation of the bond” and his renewed energy comes from his need to continually
define and assert his will. In his exercising of control, he desires that Gwendolen would
have enough gall to try to peel away, if only so he could more firmly reassert his sense of
power and mastery over their relationship, establishing himself as her superior (more than
just in social rank). The proper womanly aesthetic requirements are a matter of course —
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what seems more to the point is exerting power and authority over a strong-willed,
independent spirit. The more she is able to struggle past his power over her, the more he
wishes to assert that power to keep her in his control, showing that all her efforts would
prove futile, like resisting and trying to break through the locked hand-cuff. Again, we
are reminded of marriage as bondage, but in this perspective, it is a metaphor that is
pleasing to the thinker, and encouraged, counter to Gwendolen’s internal debate of
whether it is worth taking a husband at all and entering into such a state of living with the
“domestic fetters” when in fact the time of courtship just prior to becoming a wife is
more empowering.
Grandcourt’s steadfast and unwavering “interpretation of the bond” emphasizes
his valuing of a contracted will and the obligations and expectations that arise from that.
Gwendolen realizes that her strong desires and inclinations for power and autonomy were
just as strong, if not stronger, than her husband’s, but that their contract would inherently
keep her from allowing that power to manifest—she reflects: “Any romantic illusions she
had had in marrying this man had turned on her power of using him as she liked. He was
using her as he liked” (D, 598). This mentality persists up and through the yachting trip in
Genoa: “In taking his wife with him on a yachting expedition, Grandcourt had no
intention to get rid of her; on the contrary, he wanted to feel more securely that she was
his to do as he liked with, and to make her feel it also” (D, 668; my emphasis). Again,
Eliot reintegrates Gwendolen’s initial desires as Grandcourt’s own, but they cannot
coexist. Husband and wife are intrinsically in opposition to one another and doing as each
likes requires that the other be miserable and displeased, The strictures of patriarchy
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further ensure that Gwendolen will not be the one to do as she likes.40 Eliot also carefully
outlines Grandcourt’s intentions, which we shortly find out are grossly opposite the
consequences of the yachting expedition.
Gwendolen considers how her situation looks from a judicial standpoint and
recognizes that she really has no legal recourse for her miserable situation.
Her husband would have power to compel her. She had absolutely nothing
that she could allege against him in judicious or judicial ears. And to insist
on separation? That was an easy combination of words; but considered as
an action to be executed against Grandcourt, it would be about as
practicable as to give him a pliant disposition and a dread of other
people’s unwillingness. How was she to begin? What was she to say that
would not be a condemnation of herself? ‘If I am to have misery anyhow,’
was the bitter refrain of her rebellious dreams, ‘I had better have the
misery that I can keep to myself.’ Moreover, her capability of rectitude
told her again and again that she had no right to complain of her contract
or to withdraw from it. (D, 603)
Though she emphasizes that she has no right to complain about her contract,
Gwendolen’s ruminations on her relationship raise questions on how her case fits into a
court of equity. Grandcourt is cruel, yes, but not in the ways outlined by the law at the
time concerning separation and divorce—he does not commit bigamy or adultery, but he
does have children out of wedlock and has built up expectations in another woman,
though he does not have sexual relations with her while he is courting or married to
Gwendolen. Lydia is a part of his past, but she has craftily been figured into both his
present (and Gwendolen’s) and future (by way of his legal will). Though she is no legal
or blood relation of his, the child is. By writing Lydia’s and his son into his will,
Grandcourt is acknowledging the reality of his previous relationship and acts, not from
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
40	
  Judging of intention is likewise complicated because of Gwendolen’s breach of her
pledge to Lydia, where she does “do as she likes” regardless of promise, but attempts to
free herself of blame and guilt by choosing and acting hastily.	
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feeling/affect, but from a sense of obligation towards his son. He uses his relationship
with Lydia to incite feeling in Gwendolen, but knows his will and power is in place
because of the legal contract as it stands. However, Lydia’s pervasive presence
complicates this and makes the matter more than something between Gwendolen and
Grandcourt.
Equity comes in because individuals make choices and do things that have
consequences, even if the intentions behind the actions do not match up. In this case,
there is the issue of a third party being involved, who believes in and acts upon her
conception of justice as it relates to herself and her children; Lydia has separate
negotiations and promises with both Gwendolen and Grandcourt, and they are at odds
with each other. This also raises the question not only about intentions and consequences
within the text itself, but externally, Eliot’s own intentions and consequences as an author
presenting this text to her readers. As a practitioner of realism in a liberal state interested
in its own progress, Eliot must show the multiplicity of relationships in her texts and how
they are not clean cut—her vision as author, while complete in its knowledge, does not
aim to exert careful, full control over the consequences of characters’ choices. Her
omniscient narration filters us through both Grandcourt’s and Gwendolen’s stances on
the marriage contract and the expectations each may have of the other, so while our
sympathy may be with Gwendolen in terms of affect, we must also be aware of the nature
of promise and bond as it legally stands.
And Grandcourt might have pleaded that he was perfectly justified in
taking care that his wife should fulfil the obligations she had accepted. Her
marriage was a contract where all the ostensible advantages were on her
side, and it was only one of those advantages that her husband should use
his power to hinder her from any injurious self-committal or unsuitable
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behavior. He knew quite well that she had not married him -- had not
overcome her repugnance to certain facts -- out of love to him personally;
he had won her by the rank and luxuries he had to give her, and these she
had got: he had fulfilled his side of the contract. (D, 669)
Grandcourt uses the logic of contract to justify the way he treats his wife; this of course
complicates any of the ways she could feasibly pursue something like a divorce. The
grounds of cruelty or exaggerated mistreatment are not obvious on the surface, especially
since she is technically thriving from the “rank and luxuries” that came as a result of his
fulfillment of the contract. The rank and luxuries were desired so Gwendolen could care
for her mother and sisters and ideally do as she liked. Grandcourt is shielded from any
legal recourse because of the marriage contract. The passage continues: “And
Gwendolen, we know, was thoroughly aware of the situation. She could not excuse
herself by saying that there had been a tacit part of the contract on her side—namely,
that she meant to rule and have her own way” (669; my emphasis) and she recognizes her
error and that she had in fact “sold her truthfulness and sense of justice” (669) to
Grandcourt when she chose to marry him. In her search for justification for her
unhappiness and desire to separate from her husband, Gwendolen cannot find any actual
legal recourse, even in the sense of something “tacit” or an unexpressed, but intended,
intention that could hold up in court, something that would have generated expectations
and obligations. Even in Pollock’s detailed account of the nature and history of British
equity, the implied intentions must be common to both parties. Because she entered into
the marriage with mercenary desires and those that would make her a superior to her
husband, and none of this linked to a mutual love and affection, she sees her marriage as
a sham that cost her her truthfulness. The readers are intimately clued in to Gwendolen’s
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internal debate and self-awareness. “We know” that she is completely understanding of
the position she has essentially sold or contracted herself into.
Questions of property surface, since Gwendolen enters the marriage with
essentially nothing of her own. Following Grandcourt’s passing, his will reveals the
following that we hear as Sir Hugo relates it to Deronda:
Gad! if there is no prospect of a legitimate heir, he had left everything to a
boy he had by a Mrs Glasher; you know nothing of the affair, I suppose,
but she was a sort of wife to him for a good many years, and there are
three older children – girls. The boy is to take his father’s name; he is
Henleigh already, and he is to be Henleigh Mallinger Grandcourt. The
Mallinger will be of no use to him, I am happy to say; but the young dog
will have more than enough with his fourteen years’ minority – no need to
have had holes filled up with my fifty thousand for Diplow that he had no
right to; and meanwhile my beauty, the young widow, is to put up with a
poor two thousand a-year and the house at Gadsmere – a nice kind of
banishment for her if she chose to shut herself up there, which I don’t
think she will. The boy’s mother has been living there of late years. I’m
perfectly disgusted with Grandcourt. I don’t know that I’m obliged to
think the better of him because he’s drowned, though, so far as my affairs
are concerned, nothing in his life became him like the leaving of it. (D,
716)
Grandcourt’s passing and subsequent reading of his will reveals a bit more clearly his
implied intentions, bringing to the surface the instances of more muted cruelty towards
his wife that had been informing their marriage all along. In response to Sir Hugo’s
tirade, Deronda laments what he sees as the disservice of Grandcourt having married
Gwendolen at all, with the lesser offense being his leaving his fortune to his illegitimate
son. Sir Hugo counters that while leaving land to the son was fine, “since he had married
this girl he ought to have given her a handsome provision, such as she could live on in a
style fitted to the rank he had raised her to […] it’s quite clear Grandcourt meant that his
death should put an extinguisher on his wife, if she bore him no heir” (717). This echo of
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the operative word “ought” draws back to Lydia’s pleas with Gwendolen before she
officially accepts Grandcourt’s proposal. Grandcourt’s understanding of “ought” is at
odds with most of the novel’s characters’ notions—even so, Grandcourt significantly acts
more from the pull of his sense of obligation or ought than from any affection attempted
to be wrought upon him from his other interactions and relationships.
Questions of intention regarding the will continue to surface once Sir Hugo makes
clear to the Rector the provisions Grandcourt left for Gwendolen and for his illegitimate
son. Inwardly astonished and disgusted, the Rector Mr. Gascoigne resolves not to “lower
himself by expressing any indignation on merely personal grounds, but behaved like a
man of the world who had become a conscientious clergyman” (D, 757). He gives his
opinion on the matter of the will to Sir Hugo, explaining:
‘When a young man makes his will in health, he usually counts on living a
long while. Probably Mr Grandcourt did not believe that this will would
ever have its present effect […] The effect is painful in more ways than
one. Female morality is likely to suffer from this marked advantage and
prominence being given to illegitimate offspring.’ (757; my emphasis)
This emphasis on the suffering of female morality shows how legally and morally
dependent wives are on their husbands, and even the ramifications that remain once the
husband is gone. Mr. Gascoigne’s supposition that Grandcourt “probably” did not intend
to have this particular will make its way into the world is strange, almost a delusional
wish to hold on to what he sees as the proper “ought” or moral and legal obligation of a
man to his wife/widow. “Present effect” further brings into question the tension between
intentions and their consequences. This toying around with what Grandcourt probably did
or did not believe would be the effect of his will does not alter the reality of its actual,
present consequences and their immediate bearing on Gwendolen and Lydia. Gwendolen
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surprises everyone on several fronts, however: first, her already being aware of
Grandcourt’s relationship with Lydia prior to their own marriage, in addition to the terms
of his will; and secondly, her insistence that the will only has effect upon her insofar as
she allows it to have agency, insisting that it will be her choice alone that determines how
she and her family will be effected.
In her willingness to please Deronda and thereby lessen her guilty conscience,
Gwendolen wants to choose wisely how she will enact the part of Grandcourt’s will
associated with her. However, in considering her desire to speak and consult with
Deronda, Sir Hugo misconstrues the motives and considers that perhaps there is more of
a romantic attachment, which he believes Deronda “ought” not to pass up—privileging
the match over any greater journey Deronda has begun to set out for himself. Continually,
these questions and issues over interpretation of will and intention create a lot of
uncertain connections between individuals; Gwendolen’s “ought” in relation to Deronda
is of a different key, however. When he comes to meet her following her earnest request,
she tells him she needs to hear from him what she “ought” to do regarding the terms of
the will and the money, and to not spare her any hardness, but rather, to tell her the
“ought” that he deems to be right. She gradually begins to envision her union with
Deronda as a spiritual one, rather than a sexual, marital one.

Judging Agency of the Imagination and Understanding Duty
In her diary from January 1879, Eliot notes “finished copying ‘Moral Sense’ and wrote
opening of chapter on free will” (Journals 158). Eliot is referring to sections from her
partner George Henry Lewes’ unfinished and unpublished work Problems of Life and
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Mind. Lewes passed away in November 1878, after which, while mourning his death and
celebrating his life, Eliot earnestly began editing and completing his unpublished work.
K.K. Collins’ study on moral sense shows the competing perspectives on morality and
duty between Eliot and Lewes. In her rewriting of his subchapter “Moral Sense,” Collins
notes that Eliot “counterbalances Lewes’ natural history or morals with her own attempt,
founded upon her recognition of the importance of the individualistic conception of duty”
(466). The difference in the perception of morals alongside intention and consequence
comes down to the division between utilitarians and intuitionists, where the former judge
based on results and the latter on will and motive. Collins explains that “intuitionists
assume that only a goodwill has absolute moral value and that a goodwill is revealed by
the intention to do duty for the sake of duty” (467). Eliot’s realism shows how this idea of
duty becomes complicated when moral and legal senses do not necessarily coincide,
particularly when there are multiple parties involved and the institutions of which they
are a part make varying demands from each of them— Gwendolen feels the affective pull
of her duty towards Lydia because of a verbal promise made and she also experiences an
overwhelming guilt for having murdered her husband through an act of omission, though
arguably Grandcourt never upheld his sense of moral duty implicitly affixed to his
marriage contract with her.
In her confession to Deronda, Gwendolen returns to the consequences of having
broken her promise to Lydia Glasher. She tells him:
And everything has been a punishment to me – all the things I used to
wish for – it is as if they had been made red-hot. The very daylight has
often been a punishment to me. Because – you know – I ought not to have
married. That was the beginning of it. I wronged someone else. I broke my
promise. I meant to get pleasure for myself, and it all turned to misery. I
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wanted to make my gain out of another’s loss – you remember? – it was
like roulette – and the money burnt into me. And I could not complain. It
was as if I had prayed that another should lose and I should win. And I had
won. I knew it all – I knew I was guilty. (D, 692; my emphasis)
Gwendolen emphasizes the affective aspect of her misery and suffering, unlike
Grandcourt’s primary focus on the technical legality of the way obligation is fostered.
Her feeling that she “ought not to have married” comes from a personal sense of guilt for
having breached a verbal promise with Lydia, though the concreteness of that promise
was never fully established between the two women. This does not make Gwendolen’s
feeling of guilt any less potent. In the fuller confession, she gives a particular authority
and agency to the power of the mind and imagination, telling Deronda that “‘I knew no
way of killing him there, but I did, I did kill him in my thoughts’” (695). Her recollection
of the actual event of Grandcourt falling into the water is vague and murky; she only
knows that “‘I saw my wish outside me’” (696). In Deronda’s internal monologue
following the confession, he is actively trying to reason through any of the guilt that
Gwendolen has assigned to herself. For Gwendolen, however, she has willed her darkest
desires and need for her choice of personal freedom into existence as a physical force
choosing and acting outside of herself, enough that is possesses the agency that had been
usurped from her at the time of marriage.41 This is more than a manifestation of resisting
and dismantling patriarchal restraints. It also illustrates a bizarrely fantastical lack of
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
41	
  This brings us back to Eliot’s letter to Blackwood, when she defends the way she
writes and presents characters and their actions in Deronda. Readers develop feelings of
sympathy for individuals who are not necessarily exemplars of morality, but in
possession of a truer humanity. While no one would argue that anything Eliot includes in
her novels is accidental, I think it is important to see how her realism seeks to show the
overall interconnectedness of an individual’s actions and their consequences, even when
there is a distinct disconnect between intentions and consequences.
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disconnect between intention and consequence. Eliot, however, through Deronda’s
sympathetic reasoning with Gwendolen, maintains that it really is only a fantasy, and that
Gwendolen’s intentions remain embedded in her heart and were not the acting force
bringing about Grandcourt’s death. For a moment, though, there is a suspension of reality
and we are left to consider the potent power of intention.
Gwendolen’s marriage and the choices she makes as she moves into adulthood
earn her a new knowledge, but it is a knowledge that is terrifying. She places herself in
the seat of judgment while also acting as her own judge. Though Deronda also stands in
on her trial, listening to her confession, she preemptively requests that he remember his
desire not to punish her. She suggests that her conscious, deliberate choice to break her
promise to Lydia has effectively delivered her into a lifetime of punishment. The last
words Eliot gives us from Gwendolen come in the form of a letter she sends to Deronda
the morning of his marriage to Mirah and as he prepares to leave for his religious
journey. She requests that he not grieve for her and that she will heed his words and aim
to be “one of the best of women, who make others glad that they were born,” and she
assures him that no matter what her course “it is better—it shall be better with me
because I have known you” (D, 810). Gwendolen’s development of her own conscience
and sense of duty becomes the task of Eliot’s text as she navigates the complex of
relationships between individuals and her society’s rules. Gwendolen is led to enact her
own equitable judgment for herself – and Eliot traces this transformation of the individual
as she participates in the liberal state.
While the nature of promising and the intentions behind it continue to raise
questions about obligation between promiser and promisee, Eliot’s realist texts function
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as critical spaces for starting to navigate and address these concerns. While revealing the
way characters like Gwendolen enter into an experience of developing a deeper selfconsciousness, this type of character learning is but one facet of the literary and juridical
elements at play in this project. What Eliot helps us to see is a fuller understanding of the
social, moral, and legal shift occurring in Victorian England. As she draws on the work
on Maine, Pollock, Lewes and other philosophers and historians, Eliot becomes a crucial
historian herself. She acknowledges that the divide between intentions, actions, and their
consequences adds to the complicated nature of this sympathetic judgment, but still
encourages us to be aware of and consider how an individual’s moral sense engages with
equitable thought. Moral judgment and ethical reasoning are revealed as processes that
are not immediately self-evident or clear-cut, but Eliot creates the space for feeling
uneasy in these moments of judgment, encouraging readers to embody a position of
spectatorship that actively works through these feelings of approval and disapproval. This
internal struggle, however, is intended to bring the reader a step closer to his or her own
sense of individual development of consciousness and reasoning.
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CODA
‘Well, what will she do?’: EXPLORING CHOICE AND DIVORCE DEBATES IN
JAMES’ PORTRAIT

The provocative question “what will she do?” is something we could ask about
each of the heroines featured in this dissertation. However, as we move closer to the end
of the nineteenth-century, in the wake of legal and social change that allows more
autonomy to women, there are more possibilities available in answering this question.
Henry James’ Portrait recapitulates the centuries’ worth of concerns surrounding
marriage, from thinking about the nature of the verbal promise, the intentions behind
contract formation, and the embedded gendered double-standard informing marriage law
and divorce. However, the end of the Victorian period witnesses property law in England
on the verge of changing significantly (and favorably) for married women. As Stone has
observed, and this is seen more clearly in the previous chapter through Gwendolen’s
emotional trials, the Matrimonial Causes Act of 1857 was not as significant for women
when it came to matters of divorce and personal autonomy. It was the shift in the way a
woman’s property was handled or treated in the years following the 1857 Act that came
to really change the way a woman could live her life once she has been divorced from her
husband. Through Portrait, James gives us both the old way (via Gilbert Osmond) and
the new way (via Isabel Archer) for thinking through marital (and moral) obligations.
However, he purposely leaves the final decision of his heroine, Isabel, ambiguous, not
just to show the tension and ambivalence surrounding English divorce law as others have
argued (Ganz), but as a means of inviting the reader to enter into the seat of moral
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adjudicator who struggles to make an equitable judgment. Based on Isabel’s final
encounter with Caspar Goodwood, who wishes to marry her and save her from a life of
marital misery, it would seem that she is going to return to Osmond, though we do not
witness the event.
Joel Diggory sees James’ novel as an experiment in tragedy, and looks deeper into
James’ “interest in creating a new type of novel-tragedy in which the representation of
suffering is deliberately undramatic” (211). That Isabel believed all of her choices,
including her ill-fated marriage to Osmond, to be her own, only to discover that her
freedom has all been an act of disillusionment (Ralph Touchett secures her financial
independence; Madame Merle contrives the marriage) makes this particular inconclusive
ending an unnerving one, if this is Isabel’s one true moment of choice. Other critics like
Robert White see Portrait as James’ equal and honest treatment of both courtship and
marriage, revealing both sides of the same coin to show how sexuality and love come to
shape character consciousness. Isabel is charmed and wed before she can fully
understand Osmond’s mind and its accompanying oppressive nature. J. Hillis Miller also
addresses the final scene of indecision, citing James’ own notebooks on the matter, where
the author remarks that “the whole of anything is never told; you can only take what
groups together. What I have done has that unity—it groups together. It is complete in
itself—and the rest may be taken up or not, later” (qtd. in Miller, 737). James commands
respect for his narrative form, and part of that means offering in the text only what he
sees as its own unity and completeness. What Isabel will do, this seemingly open
question, is not a point of unfinished dissatisfaction or disappointment for James, who
identifies and offers his narrative as a unified and intentional whole. Isabel’s moment of
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departure from London and decision to return to Rome (to Osmond or not) completes the
narrative because she is making a choice that is her own doing, and we have successfully
seen her through this coming to consciousness, a marker of her participation in the liberal
state.
James addresses the novel form itself and what it potentially sets out to do:
Here we get exactly the high price of the novel as a literary form – its
power not only, while preserving that form with closeness, to range
through all the differences of the individual relation to its general subjectmatter, all the varieties of outlook on life, of disposition to reflect and
project, created by conditions that are never the same from man to man
(or, so far as that goes, from man to woman), but positively to appear
more true to its character in proportion as it strains, or tends to burst, with
a latent extravagance, its mould. (Portrait, 45)
Like Eliot, James is highly self-conscious and aware of his narrative form and must
continually grapple with the complexities and paradoxes that are embedded within the
form itself. His carefully articulated and insightful observations on literary form bring us
to a point in the history of the novel that positions it as the ideal medium for drawing
readers into a narrative that breeds a sense of affective and moral understanding. The
novel’s formal scope permits it to develop and offer multiple perspectives while
simultaneously preserving a natural continuity between all of its subjects. This also
means that all the different perspectives and strands within the narrative will not
necessarily tie up neatly at the end, and the notion of a narrative resolution does not
square here, but as James remarks in his notebooks, the narrative itself is an intentionally
unified one.
In the text’s moment of crisis, Osmond asserts that there is an inherent sanctity
within contract that renders promises irretractable and that both parties involved should
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and must deal with the consequences of their decisions, even if these consequences are no
longer in line with the originally conceived intention. In Deronda, Eliot shows the force
of consequence both in spite of and because of intention and much of the pressure comes
based on the tension between implied and explicit intention. What James gives us is an
unfortunate transformation of intentions, expectations, and consequences, whereby the
original expression becomes challenged and what is considered equitable must also
change. Intentionality must now figure into what constitutes the particularity of a case.
Structurally, James’ narrative preface is critically self-conscious about what his text is
actually doing. He places Isabel as the central focus of Portrait, explaining his decision to
“‘place the centre of the subject in the young woman’s own consciousness…Stick to
that—for the centre; put the heaviest weight into that scale, which will be largely the
scale of her relation to herself’” (Portrait, 50; original emphasis). James sets Isabel apart
and allots her a certain narrative. Ralph Touchett becomes the mouthpiece for this
designation, observing that:
She was intelligent and generous; it was a fine free nature; but what was
she going to do with herself? This question was irregular, for with most
women one had no occasion to ask it. Most women did with themselves
nothing at all; they waited, in attitudes more or less gracefully passive, for
a man to come that way and furnish them with a destiny. Isabel’s
originality was that she gave one an impression of having intentions of her
own. ‘Whenever she executes them,’ said Ralph, ‘may I be there to see!’
(Portrait, 116)
Early on, Isabel is invested with her own sense of autonomy, curiosity, and intentionality.
That James was thinking about Gwendolen while he was creating Isabel is evident.42
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  James was certainly thinking critically about Deronda.	
  In The Atlantic Monthly, James
has a piece titled “Daniel Deronda: A Conversation,” (1876) where he stages characters
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Both women value having “intentions of her own” and do not approach their destiny
passively. James had read Deronda by the time he started writing Portrait and his novel
becomes something like a re-writing of Eliot’s text, namely on the point of marriage
contracts and how to approach dissolving an unhappy marriage after willingly entering
into it. He is also concerned with the position of his heroine. James references Eliot’s
commentary on her own heroines, whom she calls “frail vessels”—it is within them
(Hetty Sorrel, Maggie Tulliver, Rosamond Vincy, Gwendolen Harleth) that the “treasure
of human affection” is found and passed on through the ages (Portrait, 48). Therefore, all
of these females, these frail vessels, matter when it comes to the building of the narrative
In his effort to present Isabel as the center to his narrative, James is hyper-conscious of
her nearness to the other characters that influence and determine her centrality:
I seem to myself to have waked up one morning in possession of them —
of Ralph Touchett and his parents, of Madame Merle, of Gilbert Osmond
and his daughter and his sister, of Lord Warburton, Caspar Goodwood and
Miss Stackpole, the definite array of contributions to Isabel Archer’s
history. I recognized them, I knew them, they were the numbered pieces of
my puzzle, the concrete terms of my ‘plot’. It was as if they had simply,
by an impulse of their own, floated into my ken, and all in response to my
primary question: ‘Well, what will she do?’ (Portrait, 51; original
emphasis)
James’ curiosity regarding what Isabel will do and the form he will use to detail this
interest, along with the emphasis on the creation and force of her history by way of these
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
Theodora, Pulcheria, and Constantius to discuss Eliot’s text. Constantius, a critic and
author himself (and presumably a stand-in for James), establishes his deep admiration for
Eliot, while also calling Deronda her weakest text and inferior to the greatness of
Middlemarch that preceded it. Even so, he lauds Deronda, calling Gwendolen and
Grandcourt “admirable” and that “Gwendolen is a masterpiece. She is known, felt, and
presented, psychologically, altogether in the grand manner. Beside her and beside her
husband --- a consummate picture of English brutality refined and distilled (for
Grandcourt is before all things brutal)” (687).
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other characters, illustrates his task and goal as a novel-writer to work in a medium that
will continually threaten to burst its own mold. The social and cultural paradigms
represented through and by Touchett, Goodwood, Miss Stackpole and all the rest
contribute to Isabel’s formation.
James further exhibits the tension between narrative form and the truth and
intentions behind it by directly addressing the marriage contract between Osmond and
Isabel. Osmond sees their contract as a definitive form that dictates and limits outside
action.
“You smile most expressively when I talk about us, but I assure you that
we, we, Mrs. Osmond, is all I know. I take our marriage seriously; you
appear to have found a way of not doing so. I’m not aware that we’re
divorced or separated; for me we’re indissolubly united. You are nearer to
me than any human creature, and I’m nearer to you. It may be a
disagreeable proximity; it’s one, at any rate, of our own deliberate making.
You don’t like to be reminded of that, I know; but I’m perfectly willing,
because – because – ‘ And he paused a moment, looking as if he had
something to say which would be very much to the point. ‘Because I think
we should accept the consequences of our actions, and what I value most
in life is the honour of a thing!’” (Portrait, 583; my emphasis)
In this scene, Osmond admonishes his wife for not respecting the sacredness of their
marriage vows, which he sees as indissoluble. He pits his concept of contractual
obligation in opposition to Isabel’s—“I take our marriage seriously; you appear to have
found a way of not”—and creates a distinct separation of the “we” that is supposed to
inform all choices and decisions because of the marital state determined by this contract.
Besides being passive aggressive, his remark that he is “not aware that we’re divorced or
separated” speaks to the changing nature of English divorce in the mid to late nineteenth-
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century.43 Even though England remained a fairly non-divorcing nation after the 1857
Act, there was a push to gain more equal footing between the sexes in filing for a divorce,
and there was a categorical legal shift from judicial separation (which was still a
miserable existence because the couple could live apart but neither able to remarry) to
divorce. This push to make divorce more accessible is linked to the move towards
secularism and individualism in English society.44 Stone remarks that between the 1850s
and 1900 “the problem of divorce and remarriage began to be seen in purely secular
terms, and the interests of the happiness of the individual to take priority over the alleged
stability of society and the interests of the state” (391). Isabel’s intentions when entering
into her marriage with Osmond were such to promote her own happiness, which she felt
she could have secured without any marriage at all, as she thought a woman ought to be
fine on her own. Once her complete misery is realized, and recognized not just by her,
but those around her like Goodwood, he reminds her that the natural response should be
to break away from such a relationship. Isabel’s stake in equity can be rooted in her
misery and suffering of mental cruelty.
Osmond acknowledges that there is something disagreeable about their being so
closely tied to one another, but this does not discount the fact that this all came as a result
completely of their own deliberate will and choice, and the consequences must be
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
43	
  Also of legal significance that I cannot fully attend to in the scope of this dissertation
are The Judicature Acts, which were Parliamentary Acts in the 1870s that aimed to bring
together the split court system of England and Wales. More specifically, they intended to
join the separated courts of common law and equity.
	
  
44	
  As Stone points out, with the 1857 Act there were “significant changes in the grounds
upon which women could petition for a divorce,” and on the point of cruelty, “the
definition of which […] was at just this time being broadened by judicial interpretation to
include mental cruelty” (388).	
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accepted for what they are. His respect and admiration for “the honour of the thing”
replaces any notions of conjugal, mutual love. The obligation created by the legally
professed marriage vows, for Osmond, is greater than any sense of love and affection that
the marriage could possibly generate. Maintaining the appearance of a marriage becomes
the obligation, and Isabel’s would-be departure for Europe would be a distinct pull away
from that appearance and a show of not accepting the consequences that she must own.
The passage continues: “He spoke in the name of something sacred and
precious—the observance of a magnificent form” (Portrait, 583). This emphasis on form
hearkens back to the early debates in this dissertation, particularly in the cases of Moll
Flanders and Pamela, where the structure of promise and obligation stems from the vows
exchanged. The writing in the glass with the diamond in Moll, or the written contract
exchanged between Pamela and Mr. B are earlier examples of observing intentions
outlined and expectations carefully crafted. Only once the consequences are realized in
the form of an oppressive relationship does Isabel have pause to consider the severity of
her situation. “It seemed to her that only now she fully measured the great undertaking of
matrimony. Marriage meant that in such a case as this, when one had to choose, one
chose as a matter of course for one’s husband” (586). This marrying in order to choose, to
channel Schor once again, does not always mean choosing what one wants.
Isabel’s reflection speaks directly to the conservative side of the divorce debates
as they unfolded in the nineteenth-century, where the concern over the breakdown of the
family unit would have much graver social repercussions (Stone 383). Isabel’s awareness
is “a little too late” as she only considers after the entering into the bond that her choices
will forever be swayed based on that relationship. Reminiscent of Gwendolen’s desire in
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Deronda to do “have her own way” (D, 669) in the context of taking on the role of wife,
this moment shows the foolhardiness, or rather, the consequences of not taking fully into
consideration the solemnity and perpetual duties of marriage. This is also, however, why
those on the liberal end of divorce law take the stance that they do—individuals should
not have to be punished for not possessing, at the time of entering into a marriage, a
perfect foresight of the marital bond and the full character of their spouse. Conservatives
thought that stricter regulations for divorce would at least encourage individuals to think
more carefully and prudently about entering into the bond. The “sacred and
precious…magnificent form” (Portrait, 583) increasingly comes to be seen as something
more legally malleable as affection and individualism become more influential in divorce
debates.
There is the critical narrative issue, though, that Isabel seemingly chooses to
return to Osmond at the end of the novel (or, least, does not choose Caspar Goodwood)—
a literary moment that has persistently annoyed and frustrated readers and critics (myself
included), but a significant one since it centralizes the significance of this ability to
choose. In the final conversation Isabel holds with Goodwood, he tells her she is “‘the
most unhappy of women, and [her] husband’s the deadliest of fiends’” (Portrait, 633).
Goodwood tries to reason with Isabel, nearly begging her to never return to Osmond
because it would only mean a continuance of her suffering and misery. He tells her:
‘You’ve no children; that perhaps would be an obstacle. As it is you’ve
nothing to consider. You must save what you can of your life; you mustn’t
lose it all simply because you’ve lost a part. It would be an insult to you to
assume that you care for the look of the thing, for what people will say, for
the bottomless idiocy of the world. We’ve nothing to do with all that;
we’re quite out of it; we look at things as they are. You took the great step
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in coming away; the next is nothing; it’s the natural one. I swear, as I
stand here, that a woman deliberately made to suffer is justified in
anything in life --- in going down into the streets if that will help her! I
know how you suffer, and that’s why I’m here. We can do absolutely as
we please; to whom under the sun do we owe anything?’ (634-35; my
emphasis)
Goodwood never specifically uses the words divorce or separation in his plea to Isabel,
but he does emphasize how now having made the decision to leave Osmond, the next step
is “the natural one”—this focus on it being a natural action is a significant part of the
divorce debates for James and his contemporaries. He further reveals to her the split
between the “as is” and “as if” (“we look at things as they are”) that she is struggling
with. Osmond is completely wrapped up in the binary, because the “as is” of the matter is
two-fold and emotionally deadly—they are legally married and that bond has significant
traction, but they are also mutually miserable. He wishes to put forth the image of the “as
if,” where they continue to live with the consequence of their contract, but ultimately this
“sanctity” of obligation that he holds so dear is fictive and unnatural. If the essence of
marriage is the shared affection of companionship and sexual relations, when that ceases
to be the case, the bond and the contract is effectively and naturally broken.
Goodwood vehemently opposes any instance where a woman is made to suffer in
the terms of her relationship, seeing himself as Isabel’s champion. His echo of doing
“absolutely as we please” is quite in line with the goals initially set out for both Isabel
and her literary predecessor, Gwendolen, when thinking about becoming a wife.
Goodwood refocuses the signficance of the power to choose, showing how the choice
should be the one shared between the couple—doing “as we please,” still emphasizing
the sense of union and bond. Divorce here is like the loss of a limb, but does not need to
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be a complete loss of life, which Goodwood reminds Isabel—she should salvage what
she has of her life and not let the “things as they are” be construed by social norms and
expectations. She must break with the law that drew her into this unhappy state because
that legal contract no longer caters to the honor of the original bond. While Osmond cares
for “the look of the thing” (a miserable “as if” but what he calls the “honour of the thing”
and defends by way of contract), Goodwood tells Isabel that she is not that way and that
any suffering on that account is needless and avoidable.
In a discussion between Henry James, Sr., Horace Greeley, and Stephen Pearl
Andrews, the three men are concerned with what they call in the title “the sovereignty of
the individual” when it comes to matters of love, marriage, and divorce. Andrews writes
on the need for women’s improvement in order to bolster herself against any of the
perversions and failures of men:
The best protection that woman can have against their machinations is
more development on her own part, such as can alone come from more
freedom, more knowledge of the world, more familiarity with men, more
ability to judge of character and to read the intentions of those by whom
she is approached, more womanhood, in fine; instead of a namby-pamby,
lackadaisical, half-silly interestingness, cultured and procured by a nunlike seclusion from business, from freedom of locomotion, from
unrestrained intercommunication of thought and sentiment with the male
sex, and, in a word, from almost the whole circle of the rational means of
development. (No. 136; my emphasis)
Andrews’ thoughts on progress as they relate to womanhood echo many of Eliot’s own
beliefs and concerns on the nature of the individual and the institutions of which they are
a part. This is not to say, of course, that Eliot is an individual anarchist and utopian
society enthusiast in the way that Andrews is; however, to reconsider Eliot’s comment on
the liberal state and the perpetual “action and reaction between individuals and
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institutions,” there is a thoughtful continuity between the two philosophers on the
importance of developing the individual because of its unity with the world of which they
are a part. In the case of Portrait, Isabel starts her life education with a lot of freedom,
reading novels, exploring, learning the appropriate drawing-room and courtship etiquette.
Though she possesses a rudimentary instinct for judge of character (she knows
Warburton is an upstanding man, but not necessarily the one who will give her what she
wants as far as an exciting life), her overall ability to judge and decipher intentions and
their possible consequences does not and cannot come without experience.
How individuals forge a promise and think about the nature of obligation through
contract has been the primary engagement of this dissertation. Significantly, this is not a
matter purely assigned to the past, but rather, a series of questions and issues that persist
as society and the culture attached to it shift. The consistency of individuals forming
relationships with one another, legally, morally, and emotionally binding, alongside the
consistency of breaking these bonds, creates the need to think about how contractual
relationships should be considered in light of the intervention of equity. I began this
inquiry with Defoe and the issues surrounding the binding nature of verbal contracts and
the obligations they raise. I then moved through an examination of the terms of written
contracts and what they negotiate as far as personal freedoms and property (Pamela,
Maria, Lammermoor) and finally what it means to break a bond or a promise (Deronda).
This historicity (legally and moral-philosophically) of marriage and contract told through
a “rise” of the English novel allows us to explore, by the time we arrive at the end of the
nineteenth-century, the tension that manifests when the essence of marriage (sex, love,
etc.) completely disappears but the contract remains in place. Despite the continual
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changes in the law regarding marriage and divorce, socially and culturally, many of the
issues informing this dissertation have remained consistent. The complexities of the
marriage market, particularly as it pertains to the woman, persist as women continue to
marry in order to gain or regain some personal freedoms otherwise unavailable to them.
However, as much of this analysis has shown, these freedoms often come with a price, or
are couched in circumstances not necessarily apparent at the outset of contracting.
Viewing the history of the novel through a legal lens allows us to see more than
just the ways marriage as an institution mattered in the writing of these narratives. The
way individuals contract themselves into relationships opens up a dialogue that addresses
broader concerns about the nature of obligation and the significance of intention
alongside consequence. Being able to see these novels as cases in equity encourages a
way of reading that engages with and activates sympathy while fostering an awareness of
the way social institutions and the individuals that make them palpable are changing as
the laws governing marriage and contract change. The novels analyzed in this dissertation
account for these historical changes and also offer ways for thinking about the challenges
to moral judgment that happen because of legal and social shifts. We are brought into
contact with multiple women who give voice to the concerns over intention and
obligation, but in the move from Defoe to Eliot (and then on to James), the interiority and
sense of self-knowledge of these heroines become more refined and complex. As James
reminds us, we cannot know everything in its entirety, even with the claim to
omniscience that we get in a realist novel like Eliot’s. Even with these limits, the novel is
able to give us a way for observing the multiplicity of intentions that coexist in the world
of the text and provides us intimate access to these individuals working through their
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struggle with moral judgment. As readers of these texts in 2017, we are still dealing with
legal and social changes, and what marriage looks like has certainly shifted (and will
continue to do so). The personal, natural impulse to create and live by a set of general
moral rules, which Smith tells us are “founded upon experience of what, in particular
instances, our moral faculties, our natural sense of merit and propriety, approve or
disapprove of” (TMS, 159), still stands, and the reading and re-reading of these novels is
part of that experience.
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