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ABSTRACT 

 

Despite well documented evidence that both the level and diversity of amicus 

participation in state high courts have been growing, we know little about whether or 

under what conditions amicus briefs have an impact on court outcomes.  This dissertation 

investigates how interest groups attempt to influence state supreme courts through their 

participation as amicus curiae.  Using an original dataset assembled from content analysis 

of more than 2300 state supreme court decisions handed down between 1995 and 2010 

and spanning three distinct areas of law – products liability, environmental law, and free 

speech/expression – I find that amicus briefs submitted by interest groups have the most 

influence over judicial outcomes in areas of law where interest groups routinely make 

large-scale donations to judicial campaigns.  These results raise serious concerns about 

the influence of big money in judicial elections. 

The second part of this dissertation tests two competing theories of amicus 

influence to determine how state high court judges utilize amicus brief information in 

judicial decision making.  The informational theory assumes the influence of amicus brief 

information to be evenly distributed across judges.  However, theories of confirmation 

bias and motivated reasoning suggest that the information in amicus briefs may be 

received and evaluated differently depending upon the ideological predispositions of 

individual judges.  Using multi-level modeling, I analyze the votes of more than 12,000 

individual state high court judges to determine whether judge ideology conditions the 

influence of amicus briefs such that judges are more receptive to pro-attitudinal 

information contained in briefs from interest groups that share their predispositions.  
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Results suggest that method of judicial retention and area of case law structures the 

mechanism of amicus brief influence.  Amicus briefs appear to play an informational role 

in complex areas of case law but the presence of competitive judicial elections appear to 

alter the mechanism of amicus brief influence such that judicial responsiveness to amicus 

briefs is more closely tied to the reelection and campaign fundraising considerations of 

individual judges. 

The final portion of this dissertation investigates the case-level and court-level 

factors that attract interest group participation as amicus curiae in state high courts in 

order to better our understanding of interest group strategies when engaging state 

judiciaries.  This paper tests the hypothesis that groups strategically target cases that will 

best serve the policy and institutional interests of the group, while focusing group 

resources on cases and courts where they are most likely to be successful.  Results 

indicate that both liberal and conservative groups target state high courts that are elected 

through competitive and retention election processes rather than those that are appointed, 

suggesting that interest groups believe their influence will be greater with judges who are 

accountable to the public.  Results also show that both liberal and conservative groups 

target courts from states that are ideologically sympathetic, but not necessarily from 

courts that are ideologically similar.   
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CHAPTER 1 

INTRODUCTION 

State high courts play a major role in shaping policy outcomes on many of today’s 

most contentious public policy debates.
1
    Many legal battles in the fight for gay rights 

and gay marriage have played out in state courts, with state supreme courts often serving 

as final arbiters. Currently, in Colorado, the only state to legalize use of both medical and 

recreational marijuana, the state supreme court is considering how the protections 

guaranteed by the state constitutional amendments legalizing marijuana are balanced with 

the rights of at-will employers to terminate employees for positive marijuana drug 

screenings.
2
    The high courts of California, Montana, Washington, and Oregon have 

grappled with similar types of legal questions all of which had significant implications 

for broader issues of public policy.
3
  In fact, every year state supreme courts are asked to 

make legal determinations regarding important public policy issues such as access to 

abortion rights, campaign finance regulations, environmental protections, legislative 

redistricting, and the administration of the death penalty, to name a few.  And with less 

than one percent of all state high court cases reaching the U.S. Supreme Court on appeal 

each year, the rulings of state supreme courts often stand as final legal precedent.   

With such essential roles in shaping public policy outcomes, state supreme courts 

cannot escape the grasp of organized interests.  Interest groups have long recognized the 

                                                 
1
 State high courts refer to the highest appellate court utilized by each state.  Although these courts have 

various names across the states, they will be referred to in this study as state high courts, state courts of last 

resort, or simply as state supreme courts.   
2
 See Coats v. Dish Network, LLC. 303 P.3d 147 and considered by the Colorado Supreme Court on Sept 

30, 2014. 
3
 See Ross v. Raging Wire Telecommunications, Inc. 174 P.3d 200 (2008), Johnson v. Columbia Falls 

Aluminum Co. 213 P.3d 789 (2009), Roe v. Teletech Customer Care Management LLC. 257 P.3d 586 

(2011), and Emerald Steel Fabricators, Inc. v. Bureau of Labor and Industries 230 P.3d 518 (2010).   
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courts as viable venues for lobbying activities (Bentley 1908; Truman 1951).  However, 

the direct lobbying tactics used to influence policymakers in other branches of 

government are virtually useless in the courts (Schlozman and Tierney 1986).  Although 

groups often attempt to influence the courts through bringing “test” cases and sponsoring 

litigation on behalf of individuals (Epstein 1991; Wasby 1995), groups most frequently 

lobby the courts through the use of amicus curiae, or “friend of the court,” briefs 

(Hansford 2004a, Walker 1991).  Because the U.S. Supreme Court is often the final 

arbiter of litigation of interest to organized interests, most scholarly attention focuses on 

interest group involvement as amicus curiae (Box-Steffensmeier, Christenson, and Hitt 

2013; Caldiera and Wright 1988; Collins 2004, 2007, 2008; Kearney and Merrill 2000; 

Songer and Sheehan 1993; Spriggs and Wahlbeck 1997) before the U.S. Supreme Court.  

Despite the attention paid to interest group activity in the nation’s highest court, much 

less is known about the strategies and effectiveness of interest group efforts to influence 

state high court outcomes.  And the few studies that attempt to assess the efficacy of 

interest group lobbying in state high courts lack generalizable results and have resulted in 

conflicting findings (Comparato 2003, Songer and Kuersten 1995; Songer, Kuersten, and 

Kaheny 2000).   

This dissertation fills this lacuna in the existing literature by investigating the 

influence of interest groups filing amicus curiae in state high courts and exploring interest 

group strategies when engaging state judiciaries.  More specifically, this study addresses 

three questions.  First, do amicus briefs influence the outcomes of state high court cases, 

and is this influence conditioned by the different retention systems used across the states?  

Second, what is the mechanism of amicus brief influence on state high court decision 
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making, and is this influence uniform across judges, or is the influence of these briefs 

conditioned by the ideological predispositions of the judges considering the case?  Third, 

what factors attract interest groups to participate as amicus curiae in state high courts?  In 

order to explore these questions, a comprehensive data set of state high court decisions 

and corresponding amicus brief filings was compiled to examine interest group 

participation as amicus curiae in products liability law, environmental law, and free 

speech and expression law across all fifty states.   

 The effect of interest group lobbying on state high court decision making is a 

particularly interesting research question for several reasons.  First, considering the 

amount of attention focused on methods of judicial selection and retention by the legal, 

political, and scholarly communities in recent decades
4
, the question of whether or not 

the participation of interest groups in judicial elections incentives elected courts to be 

more responsive to interest groups when filing as amicus curiae remains unanswered.  

Critics of judicial elections often charge that judicial independence is eroded by the need 

to raise campaign funds and claim that judicial impartiality may be compromised by 

judges who feel pressured by those who make campaign contributions – including 

organized interests (American Bar Association 2003; American Judicature Society 2012; 

Sample et al. 2010; Schotland 2001).  Despite frequent allegations of these types, no such 

systematic analysis has ever been attempted to see if interest groups filing as amicus 

curiae fare better or worse across different judicial retention systems.   

                                                 
4
For example, see Bonneau (2007); Bonneau and Hall (2009); Brace and Boyea (2007); Brace and Boyea 

(2008); Caldarone, Canes-Wrone and Clark (2009);  Canes-Wrone, Clark, and Kelly (2014); Canes-Wrone, 

Clark and Park (2010); Cann (2007); Champagne and Haydel (1993); Choi, Gulati and Posner (2008); 

Dubois (1980); Dubois (1990); Epstein, Knight and Shvetsova (2001); Hanssen (2004); Iaryczower, Lewis 

and Shum (2010); Pinello (1995); Reddick (2002); Schotland (2007); Shepherd (2009, 2013); Sheldon and 

Lovrich (1991); Sheldon and Maule (1997); Streb and Frederick (2007). 
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Secondly, state courts of last resort have important policy making roles because 

they are the final arbiters for most issues of “commercial, property, family, inheritance, 

tort and criminal law, as well as state constitutional issues and local governmental powers 

and procedural issues” (Meeker 1986, p 8).  This policy making role of state supreme 

courts has also been strengthened by the creation of intermediate courts of appeals in 

most states, which gave state courts of last resort discretionary jurisdiction over the cases 

they accept
5
.  State supreme courts decide tens of thousands of cases each year, with 

significantly less than one percent
6
 of these cases being accepted on appeal to the U.S. 

Supreme Court (Tarr and Porter 1988).  Another study found that in a sample of nearly 

6,000 state supreme court decisions, only two percent were even appealed to the U.S. 

Supreme Court (Kagan et al. 1977).   Thus, the vast majority of state supreme court 

rulings are final and therefore have lasting policy impacts within a given state and 

beyond. Given the large policy making role of state supreme courts, it is no surprise that 

interest group involvement as amici in state high courts has increased in recent decades 

(Epstein 1994).  While it is well documented that interest groups, in increasing numbers, 

attempt to influence the decision making of state supreme courts by filing amicus curiae, 

little is known about the actual influence of these briefs on the policy outcomes or 

individual decision making of state supreme courts.   

  Finally, this study will be of interest to scholars of interest group politics, 

especially those with an interest in understanding the lobbying strategies of organized 

interests in the courts.  Interest groups have finite resources, and as such must act 

                                                 
5
 Currently 10 states are without intermediate appellate courts -  DE, ME, MT, NV, NH, RI, SD, VT, WV, 

WY and South Dakota established an experimental court of appeals in 1987, the judges and cases of which 

are appointed by the justices of the North Dakota Supreme Court (AJS 2011).   
6
 Tarr and Porter (1988) found that during the 1985 term of the U.S. Supreme Court, the Court decided with 

full opinion only 26 cases of the 4,289 on appeal from state supreme courts.  
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strategically when targeting courts and cases in which to file amicus curiae.  

Understanding how interest groups make these decisions about when and where to file 

third party briefs will deepen our knowledge about interest group strategies to influence 

legal policy at the state level.  Broadly speaking, an understanding of the types of cases 

and courts that attract interest group involvement in state courts of last resort offers a 

chance to understand how groups help citizens translate collective action into policy 

success in the judicial arena.   

 

Lobbying the Judiciary 

 Interest groups looking to lobby the courts have three primary channels through 

which they can engage the judiciary.  First, organized interests can participate through 

test cases, in which groups sponsor litigants who raise a legal challenge to a statute or 

policy, usually on constitutional grounds (Wasby 1995).  Groups can actively seek out 

litigants to mount these legal challenges or groups can wait to be approached by litigants 

in need of interest group guidance.  Indeed, most early scholarly attention to the 

participation of interest groups in the courts focused on the strategies of liberal interest 

groups like the NAACP that participated in direct sponsorship of test cases designed to 

advance the goals of the civil rights movement (Epp 1998; Epstein and Kobylka 1992; 

Kobylka 1991; O’Connor 1980; Vose 1957, 1958, 1959; Wasby 1995).  However, the 

extreme costs and slow pace of advancing goals through direct sponsorship of litigation 

create few incentives for most organized interests to engage the courts in this manner.    

The second avenue through which interest groups engage the judiciary is through 

the sponsorship of cases that others bring to court.  Case sponsorship differs from 
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bringing test cases primarily by the stage at which the interest groups become involved in 

the litigation.  With case sponsorship, litigants approach an organized interest to assist 

with the cost and resources once the case has already advanced to the appellate stages of 

the court process.  This saves the interest groups the time of being involved with a case 

from the beginning of the litigation process, but with the lengthy appeals process in both 

state and federal courts, case sponsorship can still be a time and resource-intensive 

endeavor for interest groups (Epstein 1991).   

 Thus, when groups and citizens seek to lobby the judiciary, the most common 

lobbying vehicle is the amicus curiae, or “friend-of-the-court” brief (Hansford 2004; 

Walker 1991).  Rather than the lengthy and costly process of bringing test cases or 

sponsoring litigation to challenge existing laws or policies, amicus curiae briefs allow 

organized interests a direct way to lobby the courts on issues of interest without being 

directly involved in the litigation process.  Filing amicus curiae allows groups to add 

legal arguments, introduce new legal frameworks, and introduce scientific and social 

scientific data to advance policy arguments not made by litigants in a case (Collins 2008; 

Epstein 1991).  Unlike litigants filing in a case, amicus curiae are less restricted with 

regards to the type of information they introduce to the courts.  Thus, amicus curiae 

participation allows interest groups the opportunity to utilize their policy expertise to 

advocate on behalf of desired policy positions while providing interest groups with the 

ability to reach a wider range of cases across both state and federal courts. 

 

 

 



 

 

7 

 

Amicus Curiae and State High Courts 

The earliest uses of amicus curiae briefs in common law courts were much 

different than commonly thought of today.  In its original form, the amicus curiae was:  

 

…a friend of the court.  A term applied to a bystander, who without 

having an interest in the cause, of his own knowledge makes suggestions 

on a point of law or of fact for the information of the presiding judge. 

(Krislov 1963, 694) 

 

The function of the amicus curiae was to provide neutral information to a judge when a 

case was unusual or when a unique question of law arose on which a judge was doubtful.  

Permission to participate amicus curiae was a “matter of grace” rather than the codified 

rules that exist in today’s courts.  However, the amicus curiae brief began its transition 

from neutrality to advocacy as a partial solution to one of the most serious shortcomings 

of the adversarial common law system – the representation of third parties (Krislov 

1963).  The friend of the court brief formally made its first appearance in the U.S. 

Supreme Court in 1823.
7
  Early admittance of the amicus curiae brief was usually granted 

by the Court in order to protect federal and state governmental interests (Krislov 1963).  

But, slowly over time, the Court was forced to articulate the factors involved in granting 

amicus curiae participation, which eventually expanded to include private litigants in the 

early twentieth century (Scott 1924).     As private litigants began filing amicus curiae 

briefs in patent suits and licensee suits, the neutrality of these third party briefs began to 

fade and the formalized rules surrounding amicus curiae participation relaxed.  Today, 

over 90% of cases heard before the U.S. Supreme Court have at least one amicus filing in 

support of a litigant (Collins 2008).  Most cases have multiple interests supporting 

                                                 
7
 The case was Green v. Biddle 21 U.S. 1 (1823).   
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litigants on both sides of a legal debate and these amici are often organized interests who 

seek to further policy goals in the judicial arena.    

Use of the amicus curiae brief in state high courts, while not as widespread as in 

the U.S. Supreme Court, has expanded over the past four decades, with more groups 

making use of this lobbying technique.  One of the earliest exploratory investigations into 

the lobbying of state courts of last resort by organized interests showed a definitive 

increase in interest group participation as amici curiae across sixteen state courts from 

1965 to 1990 (Epstein 1994).  The number of amicus briefs filed in state supreme courts 

increased during this timeframe, as well as the number and diversity of the organized 

interests sponsoring these briefs.  Epstein (1994) suggests that the increase in the use of 

the state court systems by organized interests may be attributable to several trends in the 

judicial system since the 1960’s.  One possible reason for the increase in group 

participation in state courts is the heightened conservatism of the federal bench since the 

election of Richard Nixon in 1968.  Between 1968 and 1992, only one Democratic 

president, Jimmy Carter
8
, was elected, which gave Republican presidents the opportunity 

to appoint 258 judges to the federal district and appellate courts as well as 11 justices to 

the U.S. Supreme Court (Goldman 1993).  This wave of Republican appointees gave a 

decidedly more conservative tone to the lower federal courts and the U.S. Supreme Court, 

which continues today.  As the federal courts became more conservative, they curtailed 

the expansive rights policies established by the liberal Warren Court, which provided 

impetus for interest groups seeking the expansion of rights to seek redress in more 

ideologically amenable state courts.     

                                                 
8
 And Jimmy Carter was unable to make even a single appointment to the U.S. Supreme Court during his 

term in office.   
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Songer and Kuersten (1995) were the first to explore the efficacy of amicus briefs 

in influencing decisions of state high courts by examining cases from three states – North 

Carolina, South Carolina and Georgia – from 1983-1990.  Using three exploratory 

measures of amici impact – success rate of litigants supported by amici, the success of 

“matched pairs” of litigants with and without amici support, and the impact of amici 

support in a multivariate equation – the researchers found that support from amici is 

significantly related to the likelihood of litigant success.  Using the same data, Songer, 

Kuersten and Kaheny (2000) found that amicus support was successful in neutralizing the 

normal advantage of resource-advantaged litigants in court.    Amici filings on behalf of 

disadvantaged litigants increased their success in the state supreme courts of NC, SC, and 

GA when compared to similarly disadvantaged groups without amicus support.   

Perhaps the most extensive examination of the role and effectiveness of amici in 

state supreme courts was conducted by Comparato (2003).  In his book, Comparato 

constructs a theory of strategic use of information by state supreme courts, the litigants in 

a case, and the amici who participate.  He argues that interest groups tailor information in 

amicus briefs depending on the state’s judicial selection methods and the existence of the 

ballot initiative.  Comparato argues that these differences in institutional rules compel 

groups to lobby the courts differently by providing different types of information in their 

amicus briefs.  He expects that where justices are accountable to the public, both interest 

groups and litigants will provide more policy-based arguments, while groups and litigants 

will extend more institutional arguments in states where judges are accountable to 

governing elites.  Using original data collected from litigant and amicus briefs found in 

clerks of courts offices in seven states, Comparato finds mixed results for his 
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hypotheses.
9
  He finds that amici appear to be acting strategically by tailoring the 

information included in their briefs based on institutional constraints on state judges, but 

that litigants do not act strategically.  Most telling for the research questions at issue in 

this dissertation is that Comparato finds that greater amici participation on behalf of a 

litigant does not increase the likelihood of that litigant’s success. 

 

Data 

The few studies that examined the influence of amicus curiae briefs in state 

supreme courts have been hampered by the demands of data collection, which limits the 

generalizability of findings.  Amicus briefs were previously available only from records 

housed in the clerks of court offices at the supreme courts of each state and access to 

these briefs was not available through an electronic database.  However, this study 

benefits from improvements in online database access to state high court decisions and 

corresponding amicus briefs via Westlaw over the past decades.  Westlaw offers online 

access to written decisions of all state supreme courts and the ability to search for cases in 

which amicus briefs were filed, as well as the corresponding groups filing these brief, the 

parties supported by the amici, and in some instances, actual access to scanned copies of 

the actual amicus briefs.   

Westlaw was used to gather the universe of cases decided with full opinions by 

state high courts in all fifty states between 1995 and 2010 across three different areas of 

law – products liability, environmental law, and free speech & expression.  Westlaw 

provided the ideal database to search for cases decided by state high courts across 

                                                 
9
 States were chosen based on institutional variation of selection method and the presence of the initiative.  

The states were AL, CO, KS, MI, WI, SC, and NJ. 
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specific areas of law because of its key number digest system.  The West Key Number 

System is a comprehensive compilation of legal topics and corresponding key numbers 

created by West attorney-editors in order to make legal cases easily searchable by 

relevant topics, legal terms, and legal concepts.  This key number digest system allowed 

all state high court cases decided with published opinions to be located and accessed 

online for content analysis.  After reading case headnotes, syllabi, and, when necessary, 

the full text of decisions, the content of each case was coded for over forty variables 

related to case identification, litigant status, case outcomes, judge votes, and petitioner 

and respondent amicus brief filings. 

The three areas of law – products liability, environmental law, and free speech 

and expression –  were selected for several reasons.  First, each of these areas of law are 

areas in which high proportions of amicus briefs were filed, and there is good variation in 

the number of cases heard in state high courts across the fifty states.  Products liability, 

environmental law, and freedom of speech & expression are also areas of law where clear 

delineation exists as to the types of organized interests that participate as amici.  This is 

important because in some states, only organizational information is available about the 

amici filing in a case, and an assumption must be made about the litigant for which an 

amicus brief is filed.  For example, nearly all products liability cases pit an individual 

litigant or a class of litigants against a corporation/or manufacturer whose legal 

responsibility for a product is being questioned in court.  Amicus briefs are commonly 

filed in these cases by consumers groups looking to protect individuals and the public at 

large from faulty or unsafe products or false claims by manufacturers.  On the other side 

of the issue are business and trade associations and corporate interests who are looking to 
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limit tort liability for manufacturers.  There is little ambiguity about which litigant a 

consumer watch-dog group will be supporting as an amici, which makes simple the task 

of associating litigants with their supporting amici for states that fail to report the litigant 

supported by the amicus in the case transcripts
10

.  Any cases in which the litigant 

supported by the amicus could not be determined were excluded from the data set.      

 Another important reason for the choice of these areas of law is that the outcomes 

of cases and the individual votes of justices are able to be coded as either liberal or 

conservative, which is crucial for coding of the dependent variables of interest in this 

study. The coding scheme utilized by Harold Spaeth in the creation of the U.S. Supreme 

Court Database (Spaeth et al. 2013) will be utilized in order to code state court decisions 

and judge votes as either liberal or conservative.  In cases of products liability, a liberal 

outcome is one in which the state high court or individual judge rules in favor of the 

consumer.  A liberal outcome for environmental cases is one that favors the protection of 

the environment over the interests of business, individuals, or the government.  For free 

speech & expression cases, a liberal decision is one that favors the expansion of first 

amendment rights for individuals, groups, or businesses.  Specifically, a first amendment 

case is coded as liberal if the court’s decision or judge’s vote supports the pro-civil 

liberties position advanced by a claimant.  If a legal dispute in a given case could not be 

easily discerned as being either liberal or conservative, an outside reader with legal 

training was consulted.  If no determination could be made regarding coding of the case 

outcome on the liberal-conservative dimension, the case was excluded from the analysis.   

                                                 
10

 Court transcripts from HI, ID, LA, MN, NE, NV, NH, NJ, NC, ND, OR, SC, SD, WV only identify the 

attorneys and the organization(s) that the amicus brief represented.  For many of these states, actual amici 

brief are available from Westlaw, but for the remaining cases – generally cases from 1995-1999 – an 

assumption must be made to link amici organizations with a particular litigant.   
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 These areas of case law were also selected because they bring a wide range of 

interest groups into the analysis.  While each area of case law sees many types of groups 

filing as amici, each area is expected to have a high concentration from distinct types of 

groups.  Products liability law tends to be dominated by business and corporate interests 

and trial and tort lawyers associations filing on opposing sides of cases.  Environmental 

law cases are expected to attract mainly environmental and citizen groups on the liberal 

side and business interests on the other.  Free speech and expression cases are expected to 

draw many civil rights and liberties groups to file as amici with government interests 

filing opposing briefs.  Examining the influence of amicus briefs across areas of law that 

attract different types of interest groups will help to deepen our understanding of when 

and under what circumstances interest groups are influential when lobbying the courts 

amicus curiae.   

 The resulting combined data sets consist of more than 2300 cases decided with 

full, published opinions on matters of products liability, environmental law, and free 

speech and expression between 1995 and 2010.  Each case was content analyzed to code 

for a variety of variables related to litigant information, lower court dispositions, case 

outcomes, court compositions, judge votes, and amicus curiae participation.  Each case 

was also coded for individual judge votes resulting in data on more than 15,000 votes cast 

by over 690 state high court judges.   

 

Organization of Dissertation 

 The remainder of this dissertation contains three substantive chapters, each 

written in manuscript form and addressing one of the primary research questions 
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discussed above.  Chapter 2 explores the efficacy of interest group participation in state 

high courts as amicus curiae and examines how judicial retention methods condition this 

relationship.  This analysis uses court-level data from each of the three areas of law 

examined – products liability, environmental law, and free speech and expression – to 

provide the first systematic evidence of amici influence across the state high courts of all 

fifty U.S. states.   

The manuscript in chapter 3 explores the causal mechanism behind amicus brief 

influence and explores the individual-level dynamics of amicus brief influence on state 

high court decision making.   This paper situates the informational theory of amicus 

influence within the psychological literature on confirmation bias and motivated 

reasoning to explore how judge ideology conditions judge receptivity to amicus 

information and whether this relationship is conditioned by method of retention.  

Individual-level data on judge votes across three areas of law are used to determine the 

dynamic effects of amicus brief information on state high court decision making. 

Chapter 4’s manuscript develops a theoretical framework to explain the case-level 

and court-level attributes that attract interest groups to engage in amicus activity in state 

high courts in order to better our understanding of interest group strategies when 

engaging state judiciaries.  This paper tests the hypothesis that groups strategically target 

cases in which the interest group can fill an informational need, while also targeting cases 

being heard by courts that are more institutionally capable and ideologically receptive to 

the information and arguments contained in amicus briefs.  The final chapter consists of a 

discussion of the overall results of the study, a discussion of the policy implications 

suggested by the research, and avenues for future research. 
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CHAPTER 2 

MEASURING THE INFLUENCE OF AMICI IN STATE HIGH COURTS 

 

Abstract 

Despite well documented evidence that both the level and diversity of amicus 

participation in state high courts have been growing, little progress has been made in 

determining whether or not amicus briefs influence state court outcomes or identifying 

the mechanism through which this influence is exerted.  By utilizing an original dataset 

assembled from content analysis of more than 2300 state supreme court decisions handed 

down between 1995 and 2010 and spanning three distinct areas of law – products 

liability, environmental law and free speech/expression –this paper offers the first 

comprehensive analysis of amicus influence on state supreme court decision making and 

tests how this influence varies according to institutional design.  Amicus briefs appear to 

play an important informational role in complex free speech cases, especially in states 

where justices are insulated from competitive electoral pressure, but in the more 

politically contested area of products liability, the evidence suggests their influence may 

be more closely tied to justices’ reelection concerns.  
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Introduction 

Interest groups are ubiquitous in American politics.  While most commonly 

associated with exerting influence in the legislative and executive arenas, interest groups 

also play a major role in judicial politics.  The amicus curiae brief, or “friend of the 

court” brief, is the predominant method through which interest groups attempt to lobby 

the judiciary, with these briefs being filed in over 90 percent of cases heard before the 

U.S. Supreme Court (Kearney and Merrill 2000).  Amicus briefs serve as vehicles 

through which interest groups provide the courts with legal, policy, and scientific 

information in an attempt to persuade the courts to issue rulings in keeping with the 

groups’ preferred policy positions (Epstein 1991; Epstein and Knight 1999; Scheppele 

and Walker 1991; Solberg and Waltenberg 2006).  In contrast with the growing literature 

about the participation and influence of amici in the U.S. Supreme Court (Box-

Steffensmeier, Christenson, and Hitt 2013; Caldiera and Wright 1988; Collins 2004, 

2007, 2008; Kearney and Merrill 2000; Songer and Sheehan 1993; Spriggs and Wahlbeck 

1997) and lower federal courts (Collins and Martinek 2010; Martinek 2006), much less is 

known about amicus influence in state supreme courts.   

 The lack of insight and understanding of the influence interest groups exert as 

amicus curiae in state high courts is of major concern.   With fewer than one percent of 

state high court decisions reaching the U.S. Supreme Court on appeal, state high courts 

regularly serve as the final arbiters of most issues of state constitutional, commercial, 

property, family, estate, tort and criminal law (Tarr and Porter 1988).  Thus, the vast 

majority of state supreme court rulings have lasting policy impacts and the role played by 
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interest groups in forming this legal policy is important for understanding the relationship 

between interest groups and elite decision-making in state judiciaries.   

Perhaps more important, especially to those concerned with  judicial impartiality, 

is the fact that some state high courts are selected and retained through competitive 

electoral processes, which offer interest groups the opportunity to lobby the courts 

through the traditional interest group strategy of campaign financing.  While critics of 

judicial elections often charge that judicial independence is eroded by the need to raise 

campaign funds (American Bar Association 2003; American Judicature Society 2012), 

definitive empirical evidence that a quid pro quo relationship exists between elected 

courts and those who make campaign contributions has been elusive (Cann 2002; Cann, 

Bonneau, and Boyea 2012).  Surprisingly however, there has been no investigation into 

whether or not the institutional incentives created by judicial elections afford greater or 

lesser influence for interest groups filing as amicus curiae.   

Utilizing an original dataset assembled from content analysis of more than 2300 

state supreme court decisions spanning three areas of law where amici routinely 

participate – products liability, environmental law, and free speech/expression – from 

1995 through 2010, this paper offers the first comprehensive analysis of amicus influence 

on state supreme court decision making and tests how this influence varies according to 

institutional design.  The analysis suggests that amici play an important informational 

role in complex free speech cases, especially where justices are insulated from 

competitive electoral pressures, but in more politically contested areas of products 

liability, the evidence suggests their influence may be more closely tied to justices’ 

reelection concerns. 
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Interest Groups in State Courts 

Interest group involvement in the courts has been documented by political 

scientists as early as 1908 when Arthur F. Bentley recognized the propensity of organized 

groups to participate in the courts in order to pursue policy goals.  Lobbying the courts, 

however, is very different than lobbying other branches of government (Schlozman and 

Tierney 1986; Truman 1951); in fact, direct lobbying tactics used to influence 

policymakers in other branches of government are virtually useless in the courts
11

. 

Instead, groups attempt to influence the courts through bringing “test” cases, sponsoring 

litigation, or most frequently, filing amicus curiae, or “friend of the court,” briefs 

(Songer, Kuersten, and Kaheny 2000; Walker 1991).  While the majority of interest 

group lobbying focuses on the U.S. Supreme Court, amicus curiae activity in state 

supreme courts has grown in recent decades (Brace and Butler 2001; Epstein 1994). 

While the exact starting point at which interest groups began engaging state high 

courts is unknown, the first study of amici involvement in state high courts documents an 

increase in amicus activity beginning in the 1980’s (Epstein 1994).  Epstein suggests that 

this observed growth of interest group participation in state high courts may be a result of 

interest groups turning to state court litigation as part of the “new judicial federalism” of 

the late 1970’s, in which state courts began relying on state constitutional law to expand 

individual rights, and the growing conservatism of the federal bench since the mid-1980’s 

(1994, 341). While both of these trends would serve to attract liberal interest groups 

seeking to expand protections of individual rights and liberties to participate as amicus 

                                                 
11

 See Woodward and Armstrong (1979) for an anecdotal story regarding counterproductive effects of 

direct lobbying of U.S. Supreme Court justices.    
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curiae in state supreme courts, conservative groups soon followed suit and began filing 

amicus briefs in state high courts (O’Connor and Epstein 1983).    

In fact, interest groups see state high courts as such promising venues to further 

their policy goals that they engage in strategic lobbying of these courts, specifically 

tailoring information in amicus briefs to match the method of judicial selection in a given 

court (Comparato 2003).  Where justices are selected and retained through elections, 

interest groups populate amicus briefs with more arguments about public opinion and 

policy in order to appeal to the justices’ attention to reelection concerns.  In states that 

hold high court judges accountable to state legislatures and governors through 

appointment processes, amici include more institutional arguments about the policy 

preferences of other state actors (Comparato 2003).  

Despite existing research indicating that interest groups perceive state high courts 

as viable lobbying venues, evidence about the effectiveness of these lobbying efforts is 

scant. Two previous studies on the topic focused on a small number of states and 

produced conflicting results (Comparato 2003; Songer and Kuersten 1995).  Research of 

amici participation in North Carolina, South Carolina, and Georgia suggests that amici 

increase the likelihood of litigant success (Songer and Kuersten 1995) and help neutralize 

the normal advantage of “upperdogs” in state high courts (Songer, Kuersten and Kaheny 

2000).  However, Comparato’s (2003) study of amicus participation in seven state 

supreme courts finds no evidence of influence on litigants’ success, despite interest group 

effort to tailor information in the briefs specifically to courts’ institutional context.
12

  

These contradictory results are likely a result of three factors: the limited timeframes 

                                                 
12

 States were chosen based on institutional variation of selection method and the presence of the initiative.  

The states were AL, CO, KS, MI, WI, SC, and NJ. 
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examined, the limited number of states examined, and sampling of court cases across 

issue area.  This study aims to answer the question regarding the efficacy of interest 

group lobbying in state courts by offering the first systematic analysis of all fifty state 

high courts across distinct areas of law and exploring more deeply how interest group 

influence is conditioned by the institutional context in which groups are participating.   

 

Theory and Hypotheses 

Amici & Information 

Contrary to what the name “friend of the court” implies, interest groups who file 

as amici curiae in state supreme court regularly submit information and legal arguments 

in support of a specific litigant in a case, not neutral information for the court to utilize in 

rendering its decision
13

.  This allows interest groups to lobby courts for specific policy 

outcomes without being a direct party to a case.  Participation as amicus curiae gives an 

interest group the opportunity to provide courts with information on the potential legal, 

social, and political ramifications of its decisions (Epstein and Knight 1999; Hansford 

2004) without committing the substantial resources required to pursue policy goals 

through the more lengthy and costly process of filing test cases (Epstein 1991).   

Amicus curiae briefs serve as a vehicle through which interest groups can provide 

courts with information about the broader impact of a decision (Kearney and Merrill 

2000; Spriggs and Wahlbeck 1997), introduce scientific or social scientific data (Rustad 

and Koenig 1993), and clarify or reframe legal arguments in much the same way that 

                                                 
13

 While state supreme courts do sometimes solicit amicus briefs from interest groups in order to provide 

objective, neutral information to assist the court in rendering a decision in a particular case, this happens 

very rarely.  Out of the 788 cases examined here that had amicus filings, only 4 involved amici filing a 

neutral brief that supported neither the petitioner nor respondent and in only two cases could direct 

solicitation of the amici by the state supreme court could be concluded from the court record.    
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expert testimony offers courts information to render a more informed decision (Flango, 

Bross, and Corbally 2006).  Thus, the mechanism of interest group influence via amicus 

curiae briefs is often understood to be the information provided to the courts in these 

third-party briefs (Collins 2004; Hansford 2004; Spriggs and Wahlbeck 1997).  Indeed, 

most prior research on amicus influence in the U.S. Supreme Court (Caldiera and Wright 

1988; Collins 2004, 2007, 2008; Kearney and Merrill 2000; Songer and Sheehan 1993) 

and state supreme courts (Comparato 2003; Songer and Kuersten 1995; Songer, 

Kuersten, and Kaheny 2000) assumes that amici wield influence over court decisions 

because of the information they provide. In fact, this informational role of amici is even 

corroborated by state supreme court judges and clerks of courts themselves (Flango, 

Bross, and Corbally 2006).  The primary goal of interest groups filing as amici is to 

secure a legal outcome that crafts legal policy in their preferred ideological direction, as 

such, most amici filed in state supreme courts advocate for either a liberal or conservative 

outcome.  Thus, it is expected that amici advocating for a specific policy outcome will 

influence court decisions by introducing the court to additional information and policy 

arguments to support a groups’ policy position.      

 

Informational Hypothesis:  The filing of liberal amici will increase the likelihood 

of a liberal court decision, while the presence of a conservative amici will 

decrease the likelihood of a liberal court decision.    
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Judicial Retention & New Style Judicial Campaigns 

 Unlike the federal judiciary, many states require judges to face the electorate for 

initial ascension to the bench and/or to retain their seats.  Method of selection and 

retention vary both across and within states, with some states using different methods to 

select and retain judges to different courts.  However, there are three primary methods 

through which states retain their judges: competitive or contested elections, either 

partisan or nonpartisan, in which judges mount campaigns and face challengers; retention 

elections, in which judges run uncontested and must receive a majority
14

 of affirmative 

votes to retain their seats on the bench; and elite reappointment in which either the 

governor or the state legislature appoints judges to subsequent terms.  Only three states 

give their judges life tenure: Massachusetts, New Hampshire and Rhode Island, with New 

Hampshire and Rhode Island requiring mandatory retirement at the age of seventy.   

Judicial elections were originally low-competition, low-cost and low-turnout 

affairs that attracted little attention and low levels of turnout (Bonneau and Hall 2009; 

Champagne 2001).  But in recent decades, these low-visibility campaigns have turned 

“noisier, nastier, and costlier” with interest group participation fueling campaign 

spending and television advertising in many hotly contested judicial races (Schotland 

1985, 76).  What began as isolated attacks on judges perceived to be “soft on crime” by 

anti-crime groups in the late 1970’s morphed into full-scale interest group-led battles 

between “businesses and those who sue them,” focusing primarily on battles over state 

tort reform (Champagne 2001; Goldberg 2007; Ware 1999, 565).  While many local and 

national interest groups participate in these “new style” judicial campaigns, business 

groups, corporations, trial lawyers associations and unions are among the groups who 
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 Illinois requires judges to receive 60% of votes to retain office and New Mexico requires 57%. 
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seek to alter the partisan balance of power on many state supreme courts through 

campaign donations (Skaggs et al. 2011).  Campaign contributions from these groups 

ushered in an era of costly campaigns for state supreme court seats, with the price of 

these races more than doubling from $83.3 million in the 1990’s to nearly $207 million 

over the following decade (Sample et al. 2010).   

Judicial elections are shown by the extant literature (Brace and Hall 1997; Brace 

and Boyea 2008; Caldarone, Canes-Wrone, and Clark 2009; Canes-Wrone, Clark, and 

Kelly 2014; Gordon and Huber 2007; Hall 1992, 1995; Huber and Gordon 2004) to make 

courts more responsive to public opinion, especially on highly salient issues.  Yet judicial 

elections are often criticized for exposing judges to the “seedier” side of politics – 

campaign fundraising and attack advertising by interest groups (Sample et al. 2010; 

Schotland 2001; Skaggs et al. 2011; Streb 2007).   One concern of the critics of judicial 

elections is that elections and the campaign contributions needed to obtain or retain office 

may create a quid pro quo relationship between judges and those who donate.  Research 

on the effects of campaign donations on judicial decision making is mixed, with some 

finding a relationship between campaign contributions and judicial outcomes (Cann 

2007; McCall 2003; Shepherd 2009, 2013) and others failing to establish anything more 

than a simple correlation between donations and decisions in state high courts (Cann 

2002; Cann, Bonneau and Boyea 2012). 

Given the contentious and expensive nature of these new-style judicial 

campaigns, there is reason to believe that the information provided in amicus briefs may 

not have a uniform effect on all state high courts.  New-style judicial campaigns may 

create incentive structures such that courts retained by competitive elections will be more 
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receptive to the information contained in amicus curiae briefs than those retained by other 

methods.  Competitively elected judges now face the reality that unpopular court 

decisions can lead to massive interest-group led attempts to remove them from office, 

which may incentivize these courts to issue decisions congruent with powerful interest 

groups filing as amicus curiae.  In contrast to the highly politicized environment in which 

elected state high courts exist, courts retained through elite appointment are virtually 

insulated from outside interest group pressure as they have no need for campaign 

fundraising.  While interest groups are known to contribute to the campaigns of retention 

elected judges (Sample et al. 2010), retention elected judiciaries have more limited 

exposure to the demands of campaign fundraising because uncontested retention elections 

cost significantly less than their contested counterparts (Skaggs et al. 2011) and retention 

rates are extremely high (Aspin 2011; Bonneau and Hall 2009; Fitzpatrick 2009).   

 

Conditional Retention Hypothesis:  Amicus briefs are more likely to influence the 

ideological direction of state supreme decisions in courts that are retained by 

competitive elections (partisan, non-partisan) as compared to those that are 

retained by retention elections or appointment systems (legislative or 

gubernatorial).   

 

 

Case Law: Products Liability, Environmental Law, and Free Speech & Expression 

 I content analyzed over 2300 cases drawn from the universe of state high court 

decisions in three major areas of litigation handed down between 1995 and 2010.  I 
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utilized Westlaw, which provides researchers with a comprehensive, searchable, and 

attorney-coded topic digest, to gather the universe of state high court cases concerning 

products liability, environmental law, and free speech and expression that were decided 

with written opinions between 1995 and 2010.  In addition to access to published 

decisions of all state supreme courts, Westlaw also allows researchers the ability to 

search for cases in which amici briefs were filed, as well as the corresponding groups 

filing these brief, the parties supported by the amici, and in some instances, actual access 

to scanned copies of entire briefs. 

The three areas of law were selected for two important reasons.  First, each area 

of law involves a high level of amicus activity and significant variation across states in 

the number of cases considered by high courts.  In addition, clear delineation exists as to 

the types of organized interests that participate as amici in these three areas of law.  This 

is important because some states report only the organizations filing amici in a case, and 

an assumption must be made about the litigant for which an amicus brief is filed.
15

 

Table 1 offers an overview of the levels of amicus participation in state high 

courts between 1995 and 2010 in each issue area.  The first row indicates the percent of 

cases heard by state supreme courts that attracted the filing of at least one amicus brief.  

Amicus briefs were filed in 37.2 percent of products liability cases, 36.5 percent of 

environmental law cases, and 28.5 percent of free speech cases.  Rows two, three, and 

four of Table 1 show the number of amicus briefs filed in each issue area, the mean 

                                                 
15

 Court transcripts from HI, ID, LA, MN, NE, NV, NH, NJ, NC, ND, OR, SC, SD, and WV only identify 

the attorneys and the organization(s) that the amicus brief represents.  For many of these states, actual amici 

briefs are available from Westlaw and were used to code the ideological direction of amici arguments.  For 

those cases in which actual briefs were not available, – generally cases from 1995-1999 – an assumption 

must be made to link amici organizations with a particular litigant.  Appendix A reports the results of all 

estimated models while excluding those cases in which the liberal or conservative nature of the amicus 

argument could not be confirmed through either the briefs themselves or through the court’s published 

decision.   
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number of amicus briefs filed per case, and the maximum number of amici filed in a 

single case, respectively.  These numbers show that, unlike in the U.S. Supreme Court, 

state supreme courts see less than one amicus brief filed per case.  The remaining rows of 

Table 1 show corresponding figures for the number of interest groups participating on 

amicus briefs filed in state high courts.  Groups advocating for the same policy outcomes 

often pool resources when it comes to the filing of amici briefs.  As a result, a single brief 

is often filed by multiple groups.  The final row of Table 1 indicates that free 

speech/expression cases see the most groups participating, with just over two groups 

joining each amicus brief filed in these cases.   

 

Table 1.  Amicus Curiae Participation in State Supreme Courts 1995-2010 

 Products Liability Environmental Law Free 

Speech/Expression 

Percent of Cases with    

Amicus Briefs 

37.2 36.5 28.5 

No. of Amicus Briefs 

Filed 

689 592 578 

Mean No. of Amicus 

Briefs Filed per Case 

0.91 0.85 0.65 

Maximum No. of 

Briefs Filed in a Case 

11 13 19 

No. of Groups 

Participating as Amici 

1074 1297 1392 

Mean No. of Groups 

Participating as Amici 

per Case 

1.42 1.86 1.57 

Maximum No. of 

Groups Participating 

as Amici in a Case 

45 99 89 

Average No. of 

Groups Participating 

per Amicus Brief Filed 

1.56 2.19 2.41 
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Products Liability 

Products liability law provides an interesting area of law in which to explore the 

influence of amici in state supreme court decision-making because the two groups that 

are attributed with igniting the explosion in judicial campaign spending – pro-business 

groups and trial lawyers – regularly participate as amici in hopes of shaping state case 

law governing tort liability.  Nearly all products liability cases pit an individual litigant or 

a class of litigants against a corporation or manufacturer whose liability for a product is 

being questioned in court.  Tort lawyers and plaintiff’s attorney groups are often repeat 

players as amicus curiae in these cases advocating on behalf of plaintiffs seeking 

economic relief for injury or harm caused by consumer products.  Amicus briefs are also 

commonly filed in support of plaintiffs by consumer groups seeking to protect the public 

from faulty or unsafe products or false claims by manufacturers.  Filing amici briefs on 

the other side of these products liability cases are corporations, business interests, and 

trade associations such as the Products Liability Advisory Council and the U.S. Chamber 

of Commerce, who are looking to limit tort liability for manufacturers.   

Overall, amici briefs were filed in 283 of 760 products liability cases heard by the 

fifty state high courts from 1995-2010.  Figure 1 shows the distribution of cases and 

amicus brief filings.
16

  The high courts of all fifty states heard products liability cases 

during the timeframe considered here, and all but five states had amicus briefs filed in 

some proportion of these cases.  Of those states with interest group participation, 

proportions of amici filings in products liability cases ranged from a low of 4.4% in 

Mississippi to a high of 100% in California, Florida, North Carolina and Oregon. 

                                                 
16

 There are really 52 state high courts – Oklahoma and Texas each have two high courts that hear civil and 

criminal appeals, respectively – but for purposes of displaying the proportion of cases across the states, 

cases decided by the high courts of OK and TX are combined here.   



 

 

28 

 

Figure 1.  Distribution of Products Liability Cases and Amici by State 1995-2010 
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Table 2 shows the types of organized interest groups filing liberal and 

conservative amicus briefs across each area of law.  A majority of interest groups 

advocating for liberal, pro-plaintiff, outcomes in products liability cases are legal groups.  

Of the 233 interest groups that filed liberal amicus briefs in products liability cases, 133 

(57.1%) were categorized as legal groups, almost all of which were national or state-

based arms of the two largest trial lawyers associations, the American Association for 

Justice (formerly the Association of Trial Lawyers of America) and Trial Lawyers for 

Public Justice.  Business and corporate interests overwhelmingly dominated the filing of 

conservative amici in these same cases.  This is not surprising considering the outcome of 

many products liability cases can cost corporations, manufacturers, and businesses 

millions of dollars both in immediate awards for damages and in future operating costs.  

In all, 438 conservative amicus briefs were filed, 327 (74.7%) of which were filed by 

businesses, corporations, manufacturers, and other business interests.   
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Table 2.  Organized Interests Participating in State High Courts by Issue Area 1995 – 2010  

  

Products Liability 

 

Environmental Law 

 

Free Speech & Expression 

 

 

Amicus Type 

# of Lib Briefs 

(% cases 

w/briefs) 

# of Con Briefs 

(% cases 

w/briefs) 

# of Lib Briefs 

(% cases 

w/briefs) 

# of Con Briefs 

(% cases 

w/briefs) 

# of Lib Briefs 

(% cases 

w/briefs) 

# of Con Briefs 

(% cases 

w/briefs) 

Individual 17 

(7.3%) 

5 

(1.1%) 

14 

(4.4%) 

8 

(3.1%) 

14 

(4.0%) 

9 

(4.1%) 

Business/Corporation 19 

(8.2%) 

327 

(74.7%) 

44 

(13.8%) 

145 

(55.6%) 

84 

(24.3%) 

29 

(13.3%) 

Government 20 

(8.6%) 

6 

(1.4%) 

97 

(30.4%) 

59 

(22.6%) 

16 

(4.6%) 

70 

(32.1%) 

Medical/Health 4 

(1.7%) 

18 

(4.1%) 

16 

(5.0%) 

3 

(1.1%) 

4 

(1.2%) 

13 

(6.0%) 

Union 11 

(4.7%) 

1 

(0.2%) 

2 

(0.6%) 

2 

(0.8%) 

12 

(3.5%) 

5 

(2.3%) 

Civil Rights & Liberties 0 

(0.0%) 

0 

(0.0%) 

2 

(0.6%) 

3 

(1.1%) 

107 

(30.9%) 

22 

(10.1%) 

Religious 0 

(0.0%) 

0 

(0.0%) 

0 

(0.0%) 

3 

(1.1%) 

17 

(4.9%) 

7 

(3.2%) 

Environmental 0 

(0.0%) 

0 

(0.0%) 

119 

(37.3%) 

13 

(5.0%) 

1 

(0.3%) 

1 

(0.5%) 

Public Interest 29 

(12.4%) 

33 

(7.5%) 

16 

(5.0%) 

20 

(7.7%) 

70 

(20.2%) 

43 

(19.7%) 

Legal 133 

(57.1%) 

48 

(11.0%) 

9 

(2.8%) 

5 

(1.9%) 

21 

(6.1%) 

19 

(8.7%) 

       

Total Briefs 233 438 319 261 346 218 
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Environmental Law 

Environmental law cases heard by state supreme courts regularly involve appeals 

of citizens or businesses to the promulgation or enforcement of environmental regulations 

by state and local governments.  Environmental interest groups are the most visible amici 

to participate in these cases, usually arguing for stricter environmental regulations and 

stricter enforcement of existing rules on business and industry.  Business and corporate 

interests, as well as civil liberties groups, often file amicus briefs in support of plaintiffs 

seeking redress from environmental regulations.  The distribution of environmental law 

cases and amici filings appear in Figure 2.   

Amici curiae filed briefs in 254 of the 706 cases involving environmental law 

heard by state high courts from 1995-2010.   Environmental law cases reached the high 

courts in all states but one: Arizona.  Of the forty-nine high courts hearing environmental 

law cases, courts from five states failed to see amicus participation in any of the cases.  In 

those states with amicus participation, amicus brief filings ranged from a low of 8.7% in 

Alaska to 100% in Nevada and New Mexico.  
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Figure 2. Distribution of Environmental Law Cases and Amici by State - 1995-2010  
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Amicus brief filings in support of liberal, pro-environmental outcomes were 

heavily populated by environmental advocacy groups and government interests.  National 

environmental interest groups like the National Resources Defense Council, Sierra Club, 

and National Wildlife Federation were common amicus filers, but so were smaller 

regional and state level environmental groups aimed at protecting state game lands, 

forests, lakes, and waterways.  Of the 319 amicus briefs filed in favor of liberal court 

outcomes, 119 (37.3%) were environmental groups.  The second most frequent type of 

group to participate on liberal amici briefs were government interests with 97 (30.4%) 

state and local governments and agencies participating.   

Business interests made up a majority of the amici advocating for conservative, 

anti-regulatory outcomes in environmental cases.  Of the 261 amicus briefs filed by 

conservative amici in matters of environmental law, 145 (55.6%) were from businesses 

interests.  While there were no dominant repeat players in this group of amici, there were 

many small businesses, building industry associations, and farm bureau and livestock 

associations actively engaging state high courts in favor of less restrictive environmental 

regulations.    

Free Speech & Expression 

 Cases involving First Amendment rights to free speech and expression often 

involve individuals or businesses who seek legal redress from regulations or restrictions 

of their first amendment rights by employers or state or local authorities.  Interests that 

regularly participate as amicus curiae advocating legal positions in favor of plaintiffs in 

these cases include the American Civil Liberties Union, the Institute for Justice, and the 

Reporters’ Committee on Freedom of the Press.   
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Figure 3 shows the distribution of free speech cases and amici participation across 

the states.  High courts from all fifty states decided cases involving freedom of speech 

and expression during the timeframe examined here.  Amicus curiae filed in 253 of the 

887 cases heard, with only three state high courts failing to receive amicus filings.  Of 

those state high courts with interest group participation, proportions of amici filings in 

free speech and expression cases ranged from a low of 5.6% in Oklahoma to a high of 

100% in Arizona.  

Unlike the other two areas of law examined, there was no single type of interest 

group that dominated the filing of amicus briefs in freedom of speech and expression 

cases.  Civil rights and liberties groups populated 30.9% of the 346 liberal amicus briefs 

filed in favor of liberal outcomes, with another 24.3% coming from business interests and 

20.2% from public interest groups.  Filing on the opposing side are groups like the 

National Employment Lawyers Association, advocating on behalf of free speech 

regulations in the workplace, and the Washington Legal Foundation, advocating for less 

restrictive regulations on commercial speech.  Of the 218 amicus briefs advocating for 

restrictions on free speech and expression, government interests filed 70 (32.1%), public 

interest groups filed 43 (19.7%), and business interests filed 29 (13.3%).   
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Figure 3. Distribution of Free Speech/Expression Cases and Amici by State - 1995-2010 
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Data and Measurement 

 The dependent variable for this analysis is the ideological direction of a state 

supreme court’s decision.  Thus, Decision Direction is coded as 1 for a liberal decision 

and 0 for a conservative decision.  In the context of products liability cases, a liberal 

decision is one in which the state high court rules in favor of the consumer over the 

business or corporation that developed or manufactured the product at issue.  For 

example, a liberal ruling may be one that vacates an order of summary judgment by the 

lower court, thus giving the consumer bringing suit a chance to make their case to a jury, 

or one in which the high court upholds a lower court ruling that includes a jury verdict in 

favor of the consumer with monetary awards.  For an environmental law case, a liberal 

outcome is one that favors the protection of the environment over the interests of 

business, individuals, or the government.  A liberal free speech and expression decision is 

one that favors the expansion of first amendment rights for individuals, groups, or 

businesses.  Specifically, a first amendment case is coded as liberal if the court’s decision 

supports the pro-civil liberties position advanced by a claimant.  The ideological coding 

of court decisions was determined by reading the headnotes, case syllabi, and when 

necessary, the text of the entire case.  If a legal dispute in a given case could not be easily 

discerned as being either liberal or conservative, an outside reader with legal training was 

consulted to determine if the case outcome could be coded on the liberal-conservative 

dimension.
17

  When a definitive determination could not be reached, the case was 

excluded from the analysis.    

                                                 
17

 A third year law student was given detailed coding instructions regarding the liberal/conservative coding 

in order to conduct inter-coder reliability checks on a randomly selected, ten percent sample of the cases 

included in the dataset.  For the subset of cases examined, the liberal/conservative coding of case outcomes 
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This dependent variable diverges from that used in previous studies of amicus 

influence in state supreme courts.  Past studies (Songer and Kuersten 1995; Songer, 

Kuersten, and Kaheny 2000) have measured amicus impact as the success of a litigant 

with amicus support, focusing on whether or not amicus briefs increased a litigant’s 

chance of success in court.  This operationalization does not tap into the primary goal of 

interest groups filing amicus briefs, which is to have courts endorse legal doctrine that is 

favorable to the groups’ interests, not strictly to support a winning litigant in a given case 

(Epstein and Knight 1999; Solberg and Waltenburg 2006; Walker 1991; Wasby 1995). In 

focusing on legal doctrine rather than the outcome of a particular case, organized interests 

filing as amici are able to perpetuate their preferred policies far into the future.  This 

paper captures that goal by measuring the influence of amicus briefs on the ideological 

direction of court decisions, the operationalization of amicus curiae impact advocated by 

Collins (2007, 2008) in his studies of amicus influence in the U.S. Supreme Court. 

The primary independent variable of interest measures the filing of liberal and 

conservative amicus curiae briefs in each case across each area of law.  The variable 

Liberal Amici (Conservative Amici) is an indicator for the presence of at least one amicus 

brief in a given case advocating for a liberal (conservative) outcome.  When an amicus 

brief is filed in a given case, the state high court is more likely to encounter new legal 

arguments, novel legal frameworks from which to consider the case, and information 

regarding policy consequences not contained in litigant briefs.  If the Informational 

Hypothesis is confirmed, liberal amici will have a positive and statistically significant 

effect on the probability of a liberal decision in a state high court.  Similarly, the 

                                                                                                                                                 
in products liability cases agreed 94.4 percent of the time.  Environmental law cases had a 93.2 percent 

agreement rate, while free speech and expression cases had an agreement rate of 96.6 percent. 
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Informational Hypothesis predicts a negative and statistically significant relationship 

between conservative amici and liberal outcomes.   

 To test how institutional context conditions the influence of amici, each case is 

coded for the method by which judges on the state high courts are retained.  Retention 

systems are represented by three indicator variables – Competitive Elections (partisan and 

non-partisan), Retention Elections, and Appointment (gubernatorial and legislative) – 

each coded 1 for the system and 0 otherwise
18

.  Data for judicial retention method were 

gathered from the American Judicature Society website that chronicles both the current 

method of selection and retention for state courts and the historical evolution of these 

selection systems, including when, if ever, selection methods were altered in each state.
19

 

 These judicial retention indicators will produce estimates of the direct effect of 

retention system on the probability of a liberal decision.  While there is no theoretical 

expectation that method of judicial retention itself will impact court outcomes in the three 

areas of law, the Conditional Retention Hypothesis postulates that method of judicial 

retention will condition the impact of amicus briefs on court outcomes.  Therefore, the 

retention system indicators are interacted with the liberal and conservative amici 

indicators.   

 Previous research shows that the ideological proclivities of state high courts and 

their judges often play a role in judicial decision making (Brace and Hall 1997; Brace, 

Hall and Langer 1999, 2001; Brace, Langer and Hall 2000; Comparato and McClurg 

2007; Hall and Brace 1999; Hoekstra 2005; Langer 2002).  To control for the possible 

influence of court ideology, a measure of court liberalism is derived from Bonica and 

                                                 
18

 Because the focus here is on the mechanism used to retain state high court judges, PA, IL, and NM are all 

coded as retention elected courts despite these states’ use of partisan elections for initial selection of judges.   
19

 See “Judicial Selection in the States” at http://www.judicialselection.us/ last accessed March 2014.   
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Woodruff’s (2014) common-space campaign finance ideology estimates is included.  

These judicial CFscores were created from campaign finance data between 1979 and 

2012, which was utilized to produce scaled estimates of ideology based on individual-

level campaign finance data for each justice either as a candidate, as a contributor or as 

an appointee (Bonica and Woodruff 2014, 6).  This study uses court-level scores 

calculated as the CFscore for the median justice on each state high court in each year.
20

  

The variable Court Liberalism ranges from -1.21 in Idaho to 1.52 in New Jersey
21

, with 

positive scores representing more liberal courts and negative scores more conservative.
22

  

If ideology influences court outcomes, Court Liberalism is expected to be positively 

related to the probability of observing a liberal decision.  

 Additional variables are included to control for factors shown by the extant 

literature to affect state supreme court decision making.  Previous research suggests that 

state supreme courts are more inclined than not to affirm the rulings of the lower court 

(Benesh and Martinek 2002; Songer, Kuersten and Kahney 2000).  Thus, a variable for 

Liberal Lower Court Decision is included and coded as 1 for a liberal lower court ruling 

and 0 for a conservative one.  The ideological direction of the lower court ruling is 

expected to be positively related to the dependent variable.   

Litigant resources are also an important factor in state court outcomes.  Those 

litigants with greater financial, legal and experiential resources are more likely to be 

                                                 
20

 Data on court composition for each state was gathered from several sources including, state “blue 

books”, the American Bench biographical directories, and existing datasets such as the State Supreme 

Court Data Project and Bonica and Woodruff’s (2012, 2014) dataset of judge ideology scores. 
21

 The Bonica and Woodruff (2014) common-space judge ideology scores use negative scores to represent 

liberal judges and positive scores for conservative.  The scores are inverted in this study to make the 

relationship between liberal judges and liberal votes more intuitive.   
22

 Lack of CFscores for some justices in the state supreme courts of Alaska, South Carolina and Virginia 

necessitated the exclusion of all cases from these states from the final analysis.  In a few other state/year 

combinations, the CFscore of a single state supreme court justice was unavailable and thus necessitated the 

exclusion of a some cases from CT, DE, IL, IN, ME, NE, NV, OK, and TX.     
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successful in state courts (Galanter 1974).  To capture the overall resource advantage of 

litigants, a single variable Litigant Resources is included.  Litigants were assigned a score 

based on the resource continuum constructed by Sheehan, Mishler and Songer (1992).  

The continuum ranks litigants in order of increasing resources as follows:  poor 

individuals (1), minorities (2), individuals (3), unions/interest groups (4), small business 

(5), businesses (6), corporations (7), local governments (8), state governments (9), and 

the federal government (10).  In each case, the resource score assigned to the litigant 

advocating a conservative outcome was subtracted from the resource score of the litigant 

advocating a liberal outcome in order to produce the variable Litigant Resources.  In any 

given case, this variable takes a positive value if the litigant advocating a liberal position 

has a resource advantage and a negative value if the litigant advocating a conservative 

position has the advantage.   An evenly matched pair of litigants will be reflected in a 

resource advantage score of zero.  A positive relationship is expected between the 

measure of litigant resource advantage and the dependent variable.  

To control for the ideology of a given state, the Erickson, Wright and McIver 

(1993) measure of state ideology is included.  State ideology may affect judicial decisions 

indirectly as the judges that sit on state high courts hail from those states and may share 

the overall ideological proclivities of the states in which they reside.  Another variable 

included in the environmental law model is an indicator measuring whether the state or a 

state agency is a litigant in the dispute, to control for any increased likelihood that a state 

high court will uphold state agency decisions.   
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Results 

Table 3 shows the results from logit models estimated for each of the three areas 

of law. The models include year fixed effects but not state fixed effects, because one of 

the models’ key variables, a court’s retention system, displays almost no variation over 

the time period examined.  Standard errors are clustered by state in order to address non-

independence of observations from the same state.  To ease interpretation of logit 

coefficients, average marginal effects were calculated to determine the substantive impact 

of a one unit change in each predictor on the probability of a liberal decision, while fixing 

all other independent variables, including the component terms of all interactions, at their 

true values.  These marginal effects for the independent variables of interest are shown in 

Table 4.   
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Table 3. Logit Model Predicting Liberal State Supreme Court Decision 

  

Products Liability 

 

Environmental Law 

Free 

Speech/Expression 

Liberal Amici 

 

-0.387 

(0.261) 

-0.070 

(0.367) 

1.197 

(0.399) 

Conservative Amici 

 

-0.254 

(0.424) 

0.341 

(0.534) 

-0.453 

(0.546) 

Competitive  

     Elections 

-0.783 

(0.282) 

0.126 

(0.360) 

0.409 

(0.295) 

Reappointed 

 

-0.793 

(0.459) 

0.262 

(0.384) 

0.183 

(0.428) 

Liberal Amici X  

     Comp Elections 

1.478 

(0.512) 

-0.139 

(0.617) 

-0.696 

(0.637) 

Liberal Amici X    

     Reappointed 

-0.332 

(0.547) 

-0.404 

(0.545) 

-0.773 

(0.588) 

Conservative Amici    

     X Comp Elections 

0.143 

(0.522) 

-0.699 

(0.589) 

0.310 

(0.688) 

Conservative Amici  

     X Reappointed 

0.983 

(0.606) 

-1.015 

(0.592) 

0.205 

(0.773) 

Court Liberalism 

 

0.391 

(0.150) 

0.065 

(0.237) 

0.232 

(0.158) 

Liberal Lower Court  

     Decision 

0.113 

(0.217) 

0.468 

(0.208) 

0.670 

(0.237) 

Litigant Resources 

 

-0.061 

(0.062) 

0.089 

(0.028) 

0.139 

(0.029) 

State Ideology 

 

0.001 

(0.017) 

-0.022 

(0.021) 

0.002 

(0.017) 

State as Liberal Party _____ 0.214 

(0.283) 

_____ 

 

Constant 

 

-0.034 

(0.532) 

-0.291 

(0.503) 

-0.899 

(0.555) 

N 

% Correctly Predicted 

% Reduction in Error 

637 

62.0 

14.8 

602 

65.8 

19.5 

744 

70.6 

14.1 

 

 

 

 

 

 



 

 

43 

 

Table 4.  Hypothesis Test Results – Average Marginal Effects 

  

 

Predictors 

 

Products 

Liability 

 

Environmental 

Law 

 

Free Speech/ 

Expression 

 

 

Informational 

Hypothesis 

 

Liberal  

Amici 

 

0.073 

(0.062) 

 

-0.061 

(0.059) 

 

    0.152** 

(0.059) 

 

Conservative 

Amici 

 

0.001 

(0.054) 

 

-0.069 

(0.048) 

 

-0.051 

(0.055) 

 

 

 

 

 

 

 

 

Conditional 

Retention  

Hypothesis 

 

Lib Amici X 

Comp Elections 

 

  0.254* 

(0.105) 

 

-0.046 

(0.110) 

 

0.108 

(0.110) 

 

Conservative 

Amici X 

Comp Elections 

 

-0.025 

(0.076) 

 

-0.079 

(0.070) 

 

-0.029 

(0.086) 

 

Liberal Amici X 

Reappointment 

 

-0.153 

(0.097) 

 

-0.102 

(0.094) 

 

0.086 

(0.093) 

 

Conservative 

Amici X 

Reappointment 

 

0.166 

(0.100) 

 

 

  -0.147* 

(0.066) 

 

-0.047 

(0.108) 

 

Liberal Amici X 

Retention 

 

-0.091 

(0.062) 

 

-0.015 

(0.080) 

 

    0.248** 

(0.083) 

 

Conservative 

Amici X 

Retention 

 

-0.060 

(0.099) 

 

 

0.073 

(0.112) 

 

-0.079 

(0.087) 

*   p>0.05, **p>0.01 

 

 

Overall, the results of the model show that the relationship between amici 

influence and method of judicial retention may be more complex than originally 

anticipated, with support for both the Informational and Conditional Retention 

Hypotheses stemming from different areas of case law.  The Informational Hypothesis 

gains great empirical support from the Free Speech & Expression Model.  In First 

Amendment cases concerning free speech and expression, the presence of a liberal 
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amicus brief increases the probability of a liberal outcome by 15.2 percentage points, 

holding all other factors—including retention system—at their true values.   Figure 4 

shows that there is no similar, significant effect of conservative amici on court outcomes.  

The main effect of liberal amici suggests that state supreme courts are influenced by the 

content of amici briefs, regardless of the type of retention system used by the court in 

which they are filed.  However, this same informational role does not appear to hold for 

the Environmental Law Model or Products Liability Model where the Informational 

Hypothesis gains no empirical support.  Therefore, it appears that the information 

contained in amicus briefs is more influential in some types of cases than others.  Perhaps 

the legal questions raised in free speech and expression cases involve more complex 

considerations than do questions of environmental law that are bound heavily by statutory 

construction.  Many free speech cases involve weighing the free speech protections 

afforded by the First Amendment with the limitations allowed on individual and 

commercial speech both in public forums and in private associations.  In these situations, 

the information provided by amici may be more valuable to state high courts and thus 

better able to influence court outcomes.   

Figure 4.  Average Marginal Effects of Amici Types in Free Speech & Expression Cases 
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 Support for the Conditional Retention Hypothesis comes only from the Products 

Liability Model.   Figure 5 shows that in cases involving products liability, the presence 

of at least one liberal amicus brief is associated with a 25.4 point increase in the 

probability of a liberal decision in state high courts that are subject to partisan and non-

partisan elections.  As compared to reappointed and retention elected courts, a liberal 

amicus brief filed in a competitively elected courts produces a 40.7 and 34.5 point 

difference in the likelihood of a liberal decision respectively.  While there is no evidence 

of a conditioning effect of competitive elections on amici influence in the Environmental 

Law or Free Speech Models, it is not surprising to find this relationship in products 

liability disputes.  As discussed previously, amicus curiae filing in support of litigants 

advocating for liberal outcomes in products liability cases are heavily populated by trial 

lawyers’ associations.  These same groups are consistent, large-scale donors to judicial 

campaigns, which suggests that courts retained through partisan and non-partisan 

elections are more easily influenced by amicus briefs filed by “super-donors” than are 

courts retained through retention election or reappointment processes.   

 A main effect of competitive elections was also found in the Products Liability 

Model.  In cases concerning products liability, the simple fact that a case was considered 

before a competitively elected state high court as compared to a reappointed court was 

associated with a 9.8 point decrease in the likelihood of a liberal court outcome, holding 

all other factors at their true values.  Thus, it appears that plaintiffs are at a distinct 

disadvantage when products liability cases are adjudicated in competitively elected state 

high courts as compared to reappointed courts, but that this disadvantage can be 
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surmounted by the filing of a single amicus brief in support of the plaintiff, which, as 

discussed above, results in a 25.4 point advantage in favor of plaintiffs seeking relief.   

 

Figure 5.  Average Marginal Effects of Liberal Amici in Products Liability Cases across  

Method of Retention 
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concerning free speech and expression, it appears that courts are receptive to third party 

amicus information advocating for the protection and expansion of First Amendment 

rights to free speech and expression, but more so when those courts are publically 

accountable yet shielded from the pressures of competitive elections.   

 

Figure 6.  Average Marginal Effects of Liberal Amici in Free Speech & Expression Cases  

across Method of Retention 
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electoral pressures appear more easily influenced by the arguments of business and 

government interests.  However, it is important to note that these results are not robust to 
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models estimated on a subset of the data that excludes cases in which the ideological 

direction of the amicus brief could not be confirmed.  See Appendix A for a more 

detailed discussion. 

Several of the control variables exhibited statistically significant relationships to 

the probability of a liberal decision in state high courts.  These results appear in Table 5.  

As predicted, state high court decisions were related to the direction of lower court 

decisions in Environmental Law and Free Speech and Expression Models.  Holding all 

other factors at their true values, a liberal lower court ruling is associated with a 10.2 

percentage point increase in the likelihood of a liberal court decision in matters of 

environmental law and a 14 percentage point increase in the probability of a liberal 

decision in free speech and expression cases.  This comports with previous research 

indicating that more often than not, state high courts tend to affirm the ruling of their 

lower courts.   

Table 5.  Average Marginal Effects of Additional Independent Variables 

 Products Liability Environmental Law Free 

Speech/Expression 

Competitive 

Elections 

-0.098* 

(0.045) 

-0.015 

(0.064) 

0.054 

(0.049) 

Reappointed -0.120 

(0.081) 

-0.019 

(0.066) 

0.002 

(0.085) 

Court Liberalism    0.089** 

(0.033) 

0.014 

(0.051) 

0.046 

(0.031) 

Liberal Lower 

Court Decision 

0.026 

(0.049) 

  0.102* 

(0.045) 

    0.140** 

(0.051) 

Litigant Resources -0.014 

(0.014) 

     0.019** 

(0.006) 

    0.027** 

(0.005) 

State Ideology 0.0003 

(0.004) 

-0.005 

(0.004) 

0.0003 

(0.003) 

State as Liberal 

Party 

_____ 0.046 

(0.061) 

_____ 

*   p>0.05, ** p>0.01    
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Litigant resources also had a positive and statistically significant effect on the 

probability of a liberal outcome in the Environmental Law and Free Speech/Expression 

Models.  Where litigants advocating for a liberal position had a resource advantage over 

the litigants advocating for a conservative position, there was a greater likelihood of a 

liberal court decision.  However, perhaps surprisingly, the substantive impact of this 

relationship is quite negligible.  Across both areas of case law, a liberal resource 

advantage only increased a litigant’s probability of victory in a state high court by 

between 1.9 and 2.7 percentage points.  Court liberalism exhibits a statistically significant 

effect in the Products Liability Model, but the substantive effect of court liberalism on the 

probability of a liberal decision is very small.  Holding all other factors at their true 

values, the difference in likelihood of a liberal decision between the most liberal court, 

New Jersey, and the most conservative court, Idaho is less than one percentage point.  

And surprisingly, state government litigants advocating for a liberal outcome in matters 

of environmental law were not associated with a significant increase in the likelihood of a 

liberal court decision.   

 

Discussion 

 Ultimately, the results of this analysis establish systematically conclusive 

evidence that amicus curiae briefs do, in fact, influence state supreme court outcomes.  

However, the conditions under which amici are successful in influencing state high courts 

varies across areas of case law.  Of the three areas of law examined here, amici appear to 

unilaterally affect the outcomes of state high courts only in free speech and expression 

cases.  This suggests that in areas of case law where the ideological lines are blurred and 
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case law is more complex, courts are receptive to the information provided by amici.  

However, amici influence manifests itself very differently in cases involving products 

liability.  In these cases, the information and legal arguments contained in amicus briefs 

do not unilaterally exert causal influence on state high court outcomes.  Instead, amici 

influence is conditioned by method of judicial retention, such that amicus brief influence 

is only found in competitively elected courts.  Specifically, courts that are subject to 

competitive electoral pressures prove to be more responsive to the information and 

arguments contained in briefs submitted by moneyed trial lawyer association.  

The results indicating that amicus brief influence is conditioned by the method of 

judicial retention raise serious concerns about interest group activity in judicial elections 

and their ability to influence court decisions when filing third party amicus briefs.  There 

appears to be a link between concentrated amicus activity by organized interests that 

regularly donate to judicial campaigns and judicial outcomes when competitively elected 

state high courts consider politically charged cases of products liability.  Those concerned 

that judicial elections may have deleterious effects on judicial impartiality and judicial 

independence should give serious consideration to the results of this study.  Indeed, it 

appears that when faced with products liability tort claims, amicus influence is more 

closely tied to judges’ reelection concerns than the information contained in the briefs.   

Given these findings, several questions remain for future research.  Perhaps the 

most pressing question concerns the mechanism at work behind the conditioning effect of 

retention method on amicus brief influence observed here.  While the results of this study 

seem to suggest that retention methods create differing incentive structures which 

encourage judges to give greater weight to the significance of information provided by 
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certain amici, an individual-level analysis of state high court decision-making is better 

suited to test these hypotheses.  Subjecting these propositions to greater empirical 

scrutiny using judge-level data is central to understanding the influence of amici in state 

high courts; the results of this paper are a first step in understanding that relationship.  

With the growing number of amicus filings across states and over time, this line of 

inquiry offers an avenue for future research that promises to contribute to a better 

understanding of the relationship between interest groups, judicial retention methods and 

state supreme court decision making.  
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CHAPTER 3 

EXPLORING THE NATURE OF AMICI INFLUENCE IN STATE SURPEME 

COURT DECISION MAKING 

 

Abstract 

Most studies of amicus influence in both federal and state courts assume that the 

information and legal arguments provided in these briefs is the mechanism through which 

amici influence court outcomes.   However, the question of how this third party 

information is processed by individual justices and what type of information is most 

influential is rarely theorized.   This paper situates the informational theory of amicus 

influence within the social psychology literature on confirmation bias and motivated 

reasoning in order to generate hypotheses regarding when and what type of amici 

information influences the votes of state supreme court judges. Utilizing an original 

dataset of more than 14,000 votes of state high court judges across three distinct areas of 

law – products liability, environmental law, and free speech/expression – this paper tests 

two competing theories of amicus influence to determine how state high court judges 

utilize amicus information in judicial decision making and whether this influence is 

conditioned by method of judicial retention.  Results are generally supportive of the 

informational theory of amicus influence, however, a conditioning relationship of 

retention method suggests that competitive elections may alter the mechanism of amicus 

brief influence such that judicial responsiveness to amicus briefs is more closely tied to 

the reelection and campaign fundraising considerations of individual judges.   
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Introduction 

Interest group involvement in the courts, while an understudied area of interest 

group advocacy, continues to grow in both federal and state courts.  The predominant 

vehicle of interest group advocacy in the courts is the amicus curiae, or “friend-of-the-

court” brief through which groups present information and legal arguments to the courts 

in support of their preferred policy position.  In recent decades, amicus brief filings in the 

U.S. Supreme Court have increased exponentially and become commonplace (Collins 

2008).  Amicus participation in state high courts has also grown in recent decades, 

becoming a common part of appellate filings in many of today’s state high courts where 

these briefs were once an anomaly (Brace and Butler 2001; Epstein 1994).  The increased 

willingness of interest groups to engage state judiciaries in lobbying activity has attracted 

the attention of researchers interested in understanding the influence and efficacy of 

amicus brief participation in state high courts.  While a growing body of research 

suggests that organized interests may be successful in influencing state high court 

outcomes (Songer and Kuersten 1995; Songer Kuersten, and Kaheny 2000), little 

attention has been paid to the dynamics of state high court decision making in reaction to 

amicus brief information.   

When filing as amicus curiae, the primary goal of interest groups is to secure 

court outcomes that are as close as possible to their preferred policy positions.  As such, 

previous research on the influence of amicus curiae briefs tends to focus on measuring 

this influence using the case outcome as the unit of analysis (Collins 2004, 2007; 

Kearney and Merrill 2000; Songer and Kuersten 1995; Songer Kuersten, and Kaheny 

2000; Songer and Sheehan 1993).  But in order for organized interests to secure favorable 
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policy outcomes in collegial courts, the target of interest group information must, by 

necessity, be the individual judges hearing the cases.  After all, a favorable case outcome 

for an interest group can hinge on the vote of a single judge.  So while amicus brief 

influence is often conceptualized and measured at the case-level, the influence of interest 

groups may be better understood by assessing and exploring the dynamic effects of 

amicus briefs at the level of the individual judge (e.g., Collins 2008).  A better 

understanding of how, when, and why amici influence judicial decision making will 

afford interest groups the strategic knowledge needed to best advocate for their respective 

policy goals.   

An individual-level analysis of amicus brief influence on judicial decision making 

also allows for the mechanism of amicus brief influence to be investigated.  If, indeed, 

amicus briefs exert causal influence on the decisions of state high courts, what is the 

mechanism behind this influence?  Specifically, what about amicus briefs motivates 

judges to cast votes in favor of the ideological position proposed by supporting amici?  Is 

amicus brief information uniformly influential across all judges?  Or do the ideological 

predispositions of judges affect how judges respond to the information and arguments 

contained in these briefs?  This paper tests a set of falsifiable hypotheses derived from 

traditional models of judicial decision making and social psychological theories of 

confirmation bias and motivated reasoning to investigate how institutional rules, namely 

method of judicial retention, structure the ideological responsiveness of state high court 

judges to amicus information.  Using an original dataset comprised of nearly 15,000 

individual judges votes from nearly 2,300 cases spanning three areas of law where 

interest groups regularly participate – products liability, environmental law, and free 



 

 

55 

 

speech and expression – this paper investigates the causal mechanism at work behind 

amicus brief influence in state high courts.  Results strongly support an informational role 

of amicus curiae briefs however, the conditioning relationship of retention method 

suggests that competitive elections alter this mechanism of amicus brief influence such 

that judicial responsiveness to amicus briefs is more closely tied to the reelection and 

campaign fundraising considerations of individual judges in these competitively elected 

courts.  

 

Interest Groups and Elected Judges 

 Unlike interest group lobbying of the nation’s highest court, organized interests 

seeking policy influence in elected state supreme courts have multiple avenues through 

which to pursue policy goals.  The primary method of interest group participation in state 

high courts is the filing of amicus curiae briefs (Epstein and Knight 1999).   Interest 

groups and citizens use these briefs to provide courts with policy specific information, 

often including in them scientific and social scientific data to information about the 

potential consequences of judicial rulings.  As such, amicus briefs serve as a democratic 

mechanism through which groups and citizens can make policy concerns known to the 

courts without having to be a direct party to a case.  Amicus curiae participation by 

interest groups in state high courts has increased over past decades (Brace and Butler 

2001; Epstein 1994), indicating that organized interest perceive the amicus brief as a 

useful vehicle for lobbying state appellate courts.  And a growing body of research 

suggests that amicus brief filings are able to influence state high court outcomes (Songer 

and Kuersten 1995; Songer, Kuersten, and Kaheny 2000).   



 

 

56 

 

 However, variation in judicial selection and retention methods used across the 

states affords interest groups the opportunity to lobby judges more directly through 

campaign donations, a strategy used regularly by interest groups when lobbying other 

elected officials in the legislative and executive branches of government.  Typically, 

when interest groups make campaign donations to elected officials, they do so with the 

promise of future policy payoffs.  While donations to judicial campaigns may not carry 

the same quid pro quo relationships often associated with campaign donations to other 

elected officials
23

, interest groups see direct lobbying of elected judges via campaign 

donations as a viable strategy as evidenced by the growing cost and rising level of 

interest group donations in judicial races in recent decades (Sample, et al. 2010, Skaggs, 

et al. 2011).  Despite the increase cost and contentiousness of today’s judicial elections, 

empirical attempts to uncover a causal link between campaign donations and judicial 

decisions have been met with mixed results.  While some studies show a correlation 

between campaign contributors and favorable judicial votes (Cann 2007, McCall 2003; 

Shepherd 2009, 2013) other studies find no evidence of a causal relationship between 

donations and decisions (Cann 2002; Cann, Bonneau, and Boyea 2012; Williams and 

Ditslear 2007).   

 Still a third lobbying method available to groups seeking to influence elected 

judges on state high courts is the manipulation of court composition through the 

                                                 
23

 Many states and state bar associations prohibit judicial candidates and judges from making campaign 

promises, taking policy positions on salient issues of public policy, and/or directly soliciting campaign 

donations from groups or individuals during the course of judicial campaigns.  Interestingly, many state 

restrictions on judicial campaign speech are under fire from constitutional challenges since the U.S. 

Supreme Court’s decision in Republican Party of Minnesota v. White 536 U.S. 765 (2002), which declared 

political statements by judicial candidates to be a protected form of speech under the 1
st
 Amendment.  The 

most recent case, Williams-Yulee v. The Florida Bar, case was argued before the Supreme Court is January 

2015 and challenges a Florida rule banning direct solicitation of campaign donations by judicial candidates 

as an unconstitutional restriction of protected speech.   
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mounting of attack advertising campaigns.  Interest groups with deep pockets can seek to 

alter the ideological composition of state high courts through the mounting of protracted, 

often times, multi-year campaigns to oust ideologically incongruent judges and replace 

them with ideological allies.  The success of this strategy began in the late 1980’s when 

pro law-and-order groups ousted three justices on the California Supreme Court, 

including Chief Justice Rose Bird, for lenient voting records on death penalty decisions 

(Reidinger 1987).  Soon thereafter, business interests and the medical industry led by 

Karl Rove, adapted this strategy to the issue of tort liability and poured millions of dollars 

into reconstituting the Texas Supreme Court from one staffed entirely by Democratic 

judges to one staffed by Republican judges sympathetic to limits on tort liability.  Similar 

strategies were applied to judicial elections in Alabama, Michigan, and Ohio throughout 

the 1990’s, increasing the cost of judicial campaigns and forcing judges to raise large 

amounts of outside money to obtain or retain a seat on the bench (Sample et al. 2010).  

Special interest contributions and campaign advertising were even attributed with the 

ousting of three Iowa state supreme court judges in 2010 (Skaggs et al. 2011). 

 This paper investigates whether or not the pressures of judicial fundraising and 

the potential for attack advertising campaigns, serves to structure the responses of elected 

judges to the information provided by interest groups filing amicus curiae.  Data on the 

votes of individual judges are used to explore the mechanism behind judicial responses to 

the information and policy arguments provided in amicus briefs.  If amici serve a purely 

informational role, then the influence of these briefs should be seen across judges, 

regardless of ideological predispositions or method of judicial retention.  If, however, the 

presence of elections and the pressure to raise campaign funds from outside groups make 
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elected judges more responsive to the policy wishes of interest groups, the effect of 

amicus brief information will be significantly greater on the voting behavior of elected 

judges as compared to reappointed judges and more so on competitively elected judges as 

compared to retention elected judges.   

 

Judicial Decision Making on State High Courts 

The Legal Model 

In order to explore how organized interests filing amicus curiae effect the decision 

making of state high court judges, we must first understand what motivates judges to 

behave the way they do.  In pursuit of this understanding, scholars have spent 

considerable time developing and testing different models of judicial decision making.  

Early work on judicial decision making focused on examining legal factors as 

determinants of judicial decisions.  Under this “legal model,” judges are influenced by 

the facts of the case in light of the plain meaning of statutes and the Constitution, the 

intent of the Framers, and norms of stare decisis, or adherence to precedent (Cross 1997).  

From this perspective, judges are objective decision makers who attempt to make 

accurate legal determinations based on their legal training, consistent with past precedent, 

and unaffected by personal preferences. 

The Attitudinal Model 

In stark contrast to the legal model, the attitudinal model of judicial decision 

making views judicial decisions as politically motivated (Rohde and Spaeth 1976; Segal 

and Cover 1989; Segal and Spaeth 1993, 2002).  From this perspective, judges make 

decisions that are primarily motivated by personal policy goals.  Thus, the justices’ 
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attitudes and values play a prominent role in the individual voting decisions of Supreme 

Court justices.  The attitudinal model originated as an explanation of U.S. Supreme Court 

decision making where justices are insulated from electoral or political accountability, 

unconstrained within the judicial hierarchy, and lacking ambition for higher office.  This 

position of relative independence allows justices to vote sincerely with their personal 

policy preferences.  From the attitudinal perspective, Justice Scalia votes the way he does 

because he possess an extremely conservative orientation toward the world.   

A Neo-Institutional Approach 

Both the legal and attitudinal theories of judicial decision making assume that 

courts are independent institutions and that judicial decision making occurs with little or 

no consideration for the policy wishes of other political actors.  This assumption may be 

justified when considering the decision making on the U.S. Supreme Court where justices 

are insulated from political pressures by life tenure and their position atop the judicial 

hierarchy.  But it is difficult to make such an assumption when considering state high 

courts where judges are accountable to the electorate or to the coordinate branches of 

government for retention.  The institutional design of courts across the U.S. states 

constrains the ability of judges to vote their sincere ideological preferences or from 

voting solely on the basis of legal rules and precedent.   

Because of the institutional limitations faced by state high court judges, a neo-

institutionalist explanation of judicial decision making is advocated by many scholars as 

a better explanation of the behavior of these judges (Brace and Hall 1990; Hall 1987, 

1992; Hall and Brace 1992, 1999).  Neo-institutionalist explanations of judicial behavior 

recognize that judges are motivated by policy preferences, but that institutional rules and 
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norms force judges to consider the policy preferences other political actors when 

rendering decisions.  As applied to state high court judges, the method by which judges 

are retained may incentivize judges to more closely consider the preferences of the 

electorate, the governor, or the state legislature when rendering decisions.   

 

Theory and Expectations 

Amicus Influence & Information 

 Prior to serving as vehicles of interest group advocacy, amicus curiae, or “friend-

of-the-court” briefs, originally served to provide neutral information to the court.  Indeed, 

the general view from the courts was that an amicus curiae “acts for no one, but simply 

seeks to give information to the court.”
24

  However, within a common law system in 

which adversarial proceedings preclude the intervention of third parties, groups and 

individuals looking to give voice to unrepresented interests in the courts quickly 

transformed the role of amicus curiae from unbiased supporter to purposive advocate 

(Krislov 1963, 697).  Despite this move toward third party advocacy, amicus curiae briefs 

retain the informational role from which they originated.  These third party briefs are the 

primary avenue through which organized interests and individuals are able to provide 

courts with information about the broader impact of a decision (Spriggs and Wahlbeck 

1997), offer alternative legal precedents and frameworks (Flango, Bross, and Corbally 

2006), introduce scientific and social scientific data and research (Rustad and Koenig 

1993), inform judges about the policy implications of their decisions (Comparato 2003), 

and make judges aware of the preference of other governmental actors involved in the 

                                                 
24

 Campbell v. Swasey, 12 Ind. 70, 72 (1859). 
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policy making process (Epstein and Knight 1999).  In essence, amicus curiae briefs are a 

democratic mechanism through which citizens and groups can voice their policy concerns 

to the judiciary on matters pending before the court.   

 Organized interests use amicus curiae briefs as the primary vehicle through which 

they impart their policy expertise to the courts.  They do this by providing context-

specific information and policy arguments that go beyond a simple recitation of the legal 

arguments presented in the briefs of the direct parties.  Indeed, empirical evidence from 

an examination of all amicus briefs filed in the 1992 term of the U.S. Supreme Court 

found that more than 65 percent of amici provided the Court with unique information not 

otherwise contained in litigant briefs (Spriggs and Wahlbeck 1997).  Similarly, Collins 

(2008) found that more than 70 percent of amicus briefs submitted in a random subset of 

U.S. Supreme Court cases spanning the Vinson, Warren, Burger, and Rehnquist Courts 

contained information not contained in the party briefs.  The U.S. Supreme Court also 

regularly incorporates the arguments and information provided by amicus curiae into its 

opinions, providing additional evidence that amicus briefs serve an informational role 

(O’Connor and Epstein 1983).  In the only study to examine the information contained in 

amicus briefs submitted to state supreme courts, Comparato (2003, 108) found that 

interest groups filing amicus curiae not only provided, on average, more information and 

legal arguments than litigant briefs, but also that this information was often novel 

information related to the public policy effects of court rulings and the policy wishes of 

other political actors.
25

  This valuable informational role of amici is even corroborated in 

                                                 
25

 Comparato’s (2003) study included an analysis of 994 amicus briefs submitted in 644 randomly selected 

cases decided with full opinions by the state high courts of Alabama, Colorado, Kansas, Michigan, New 

Jersey, South Carolina, and Wisconsin between 1986 and 1995.   
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the results of a survey of state supreme court judges and clerks of court (Flango, Bross, 

and Corbally 2006).   

If state high court judges make decisions based on legal rules and precedent, 

consistent with the legal model of decision making, and if amicus briefs introduce novel 

legal frameworks and justifications for specific case outcomes, then all judges should be 

influenced equally by the amicus information.  Indeed, this is the assumption made by 

most empirical examinations of amicus brief influence in both federal (Box-

Steffensmeier, Christenson, and Hitt 2013; Collins 2004, 2007; Kearney and Merrill 

2000; Martinek 2006; Songer and Sheehan 1993) and state courts (Songer and Kuersten 

1995; Songer Kuersten, and Kaheny 2000).  Thus, if the information provided by third 

party amici is influential, then its ability to influence judicial voting should be evident 

irrespective of a judge’s ideological predispositions and other factors involved in a case.    

 

Informational Impact Hypothesis:  The greater the number of liberal 

(conservative) amicus briefs filed in a given case, the more likely as state high 

court judge will be to cast a liberal (conservative) vote, ceteris paribus.    

 

Judicial Attitudes & Amicus Information 

However, if the attitudinal model (e.g., Segal and Cover 1989; Segal and Spaeth 

1993, 2002) of judicial decision making is applicable directly to state supreme court 

decision making and judges vote only in accordance with their sincere policy preferences, 

then contrary to the Informational Impact Hypothesis, we would expect the information 

contained in amicus briefs to carry very little weight in the decision calculus of judges.  
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Under this scenario, liberal (conservative) amicus briefs will not significantly increase 

(decrease) the likelihood of a liberal (conservative) judge casting a liberal (conservative) 

vote.  In other words, liberal judges will render liberal votes and conservative judges will 

render conservative votes, irrespective of all other factors, including amicus brief filings.   

 

Attitudinal Hypothesis:  Liberal (conservative) amicus curiae briefs will not 

significantly increase (decrease) the likelihood of a liberal vote by liberal 

(conservative) state high court judges.   

 

Motivated Reasoning & Amicus Information 

Despite the expectations set forth in the Informational Impact Hypothesis and the 

Attitudinal Hypotheses, both of these hypotheses assume the influence of amicus brief 

information to affect judges uniformly.  However, previous research indicates that state 

high judges are influenced to a degree by their ideological preferences (Brace and Hall 

1997, Brace, Hall and Langer 1999, Brace, Hall and Langer 2001, Brace, Langer and Hall 

2000, Hall and Brace 1999, Hoekstra 2005, Langer 2002).  And because judges are at 

least partially motivated by policy preferences, there is reason to believe that the 

information contained in amicus briefs may not have a uniform impact on all state high 

court judges.  Established psychological theories of confirmation bias (Evans 1989; 

Kunda 1987, 1990; Nickerson 1998) and motivated reasoning (Fischle 2000; Gaines, 

Kuklinski, Quirk, Peyton, and Verkuilen 2007; Taber and Lodge 2006) suggest that 

individuals are biased processors of information who give greater weight and 

consideration to arguments that comport with their previously held beliefs.  That is, given 
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new information about one’s prior beliefs and attitudes, individuals tend to overly 

accommodate information that is supportive of their prior preferences while being overly 

dismissive of information that runs counter to their preconceived beliefs (Lord, Ross, and 

Lepper 1979).  Research also suggests that when confronted with counter-attitudinal 

information, individuals with strong prior beliefs will become more confident and 

unwavering in their previously held beliefs leading to a polarization effect (Lord, Ross, 

and Lepper 1979).  Thus, state high court judges may respond differently to amicus brief 

information depending on the ideological proclivities of the state high court judge and the 

ideological argument presented by the amici.  If judges are biasedly motivated 

informational processors, judges will assign greater value or weight to amicus 

information that supports their prior policy preferences and will become more resolute in 

their policy preferences when confronted with counter-attitudinal information.   

 

Motivated Reasoning Hypothesis: Liberal (conservative) amici will increase the 

likelihood of liberal (conservative) voting by liberal (conservative) judges.  

Conversely, liberal (conservative) amicus briefs will induce conservative (liberal) 

voting when considered by conservative (liberal) judges.    

 

It is important to note that the Informational Impact and Motivated Reasoning 

Hypotheses do not produce distinguishable expectations related to the voting behavior of 

liberal or conservative judges when faced with ideologically congruent amicus briefs.  

Indeed, the theoretical expectations established in this analysis presents no way of 

differentiating the mechanism of amicus brief influence when a judge is presented with 
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amicus briefs that are ideologically similar to that judge’s political predispositions.  The 

positive influence of liberal amici on liberal judges, and likewise the negative influence 

of conservative amici on conservative judges, can be simultaneously explained as proof 

of both the Informational Impact Hypothesis and the Motivated Reasoning Hypothesis.  

Thus, the true test of the competing hypotheses established here is how liberal and 

conservative judges behave in response to the information and arguments advocated by 

ideologically incongruent amici.  The expectations set forth in all hypotheses are 

presented in Table 6.   

 

Table 6.  Explanations for the Influence of Amici on State High Court Decision Making 

 

Hypothesis 

 

Justice’s Ideology 

Direction of 

Amicus Brief 

Expected Direction 

of Relationship 

Informational  

Impact 

Liberal  Liberal + 

Conservative Liberal + 

Liberal Conservative - 

Conservative Conservative - 

Attitudinal Liberal Liberal no relationship 

Conservative Liberal no relationship 

Liberal Conservative no relationship 

Conservative Conservative no relationship 

Motivated Reasoning Liberal Liberal + 

Conservative Liberal - 

Liberal Conservative + 

Conservative Conservative - 

Institutional  

Constraint 

& 

Institutional 

Independence 

Liberal Liberal +  (in elected courts) 

+  (in reappointed cts.) 

Conservative Liberal +  (in elected courts) 

-   (in reappointed cts.) 

Liberal  Conservative -   (in elected courts) 

+  (in reappointed cts.) 

Conservative Conservative -   (in elected courts) 

-   (in reappointed cts.) 
Note: DV is coded as 1 = liberal vote and 0 = conservative vote 
 

 



 

 

66 

 

Institutional Constraints and Amicus Information 

The neo-institutionalist approach to understanding judicial behavior suggests still 

another possible relationship between amicus brief information and judicial voting.  

Because judges on state high courts are selected and retained through different 

mechanisms, these judges may be more likely to consider the policy preferences of their 

retention principals when evaluating information contained in amicus briefs.  There are 

three primary methods used to retain judges – competitive elections, in which judges face 

challengers in either partisan or non-partisan elections; retention elections, in which 

judges must receive a majority
26

 of votes in an up-or-down election to serve another term; 

and reappointment, in which a judge secures another term through either gubernatorial or 

legislative appointment.   

Judges in thirty-eight states face popular elections, either competitive or retention 

elections, to secure and retain office.  This electoral connection makes elected judges 

more responsive to public opinion (Caldarone, Canes-Wrone, and Clark 2009; Canes-

Wrone, Clark, and Kelly 2014; Gordon and Huber 2007; Huber and Gordon 2004).  

However, the electoral connection created by judicial elections is also charged with 

eroding judicial impartiality by opening judges up to possible quid-pro-quo relationships 

with the individuals and groups that donate to judicial campaigns (American Bar 

Association 2003; American Judicature Society 2012).  Despite the mixed results of 

research addressing the direct effects of campaign donation on judicial voting (Cann 

2002, 2007; Cann, Bonneau, and Boyea 2012; McCall 2003; Shepherd 2009, 2013), there 

is reason to suspect that the demands of campaign fundraising may incentivize an 

increased responsiveness by elected judges to interest groups filing amicus curiae, 

                                                 
26

 Illinois requires judges to receive 60% of votes to retain office and New Mexico requires 57%. 
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especially if those amici are known to be regular donors to judicial campaigns.  

Specifically, state high court judges who are accountable to the electorate and must 

mount campaigns to run for competitive office are expected to be the most easily 

influenced by interest groups filing as amici as compared to retention elected or 

reappointed judges, regardless of ideological preference.   These effects are expected to 

be greater for those judges who face competitive elections rather than uncontested 

retention elections due to the expensive nature of today’s competitive judicial elections 

and the large interest group presence in these campaigns (Sample et al. 2010).  However, 

retention elected judges are expected to be more responsive to amicus information 

because of their electoral accountability as compared to reappointed judges, albeit less so 

than competitively elected judges. 

 

Institutional Constraint Hypothesis:  Competitively elected state high court 

judges, regardless of ideology, are more likely to cast liberal (conservative) votes 

when liberal (conservative) amicus briefs are filed as compared to retention 

elected or reappointed judges.  Retention elected judges, regardless of ideology, 

are more likely to cast liberal (conservative) votes when liberal (conservative) 

amicus briefs are filed as compared to reappointed judges. 

 

The institutional design of state high courts may also structure judicial voting 

such that sincere voting is incentivized under certain institutional arrangements and not 

others.  Judges who are retained by appointive methods and are more politically 

independent from the electorate and the pressures of running for office are expected to be 
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free to vote their sincere policy preferences.  Thus, these judges may be more likely to 

conform to the expectations of the Motivated Reasoning Hypothesis where judges 

respond to counter-attitudinal amicus information by becoming more steadfast in their 

previously held policy positions.   

 

Institutional Independence Hypothesis:  Liberal (conservative) amicus briefs will 

induce conservative (liberal) voting when considered by conservative (liberal) 

reappointed judges as compared to competitively elected or retention elected 

judges.   

 

In essence, the electoral connection established by judicial elections is expected to 

make judges more receptive to amicus brief information and ultimately more likely to 

issue a vote in the ideological direction advocated by the organized interests, regardless 

of a judge’s ideological predisposition.  In contrast, reappointed judges who possess 

greater levels of independence from interest groups and the will of the public are 

expected to vote consistently with the expectations of the Motivated Bias Hypothesis 

where liberal (conservative) judges are more likely to issue decisions consistent with their 

political predispositions when faced with counter-attitudinal amicus briefs.  Simply 

stated, elected judges, both competitively elected and retention elected are expected to 

vote consistently with the expectations of the Informational Impact Hypothesis, while 

reappointed judges are expected to behave according to the expectations set forth in the 

Motivated Reasoning Hypothesis.   
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Data 

 To test the hypothesized relationships discussed above, I utilize an original dataset 

that includes the individual votes of more than 690 state high court judges in cases 

decided with full, published opinions on matters of products liability, environmental law, 

and free speech and expression between 1995 and 2010.  The combined datasets 

encompass nearly 15,000 judge votes from more than 2,300 cases.  Each case was 

content analyzed to code for a variety of variables related to litigant information, lower 

court dispositions, case outcomes, court compositions, judge votes, and amicus curiae 

participation.   

 

Figure 7.  Amici Participation by Group Type in Products Liability Cases 
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Figure 8. Amici Participation by Group Type in Environmental Law Cases 

 
 

 

 

Figure 9.  Amici Participation by Group Type in Free Speech & Expression Cases 
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liability cases, with trial lawyers associations filing in favor of plaintiffs’ claims of tort 

liability and business and corporate interests arguing for limits on these liabilities, 

especially on punitive damages. Business interests, government interests, and 

environmental groups filed the vast majority of amicus briefs in matters of environmental 

law, with business interests primarily arguing for limits on environmental regulations and 

the accompanying economic price tags and environmental and government interests 

usually filing in support of existing and future environmental regulations.  A wider range 

of interest groups types participated as amicus curiae in free speech and expression cases, 

with civil liberties groups filing the most briefs and public interest groups, government 

interest, and business filing comparatively similar numbers of briefs.     

Dependent Variable 

 To measure the influence of amicus curiae filings, the dependent variable in this 

analysis is the ideological direction of a judicial vote, as this is the target of the 

information contained in each amicus brief.  Thus, Judge Vote is measured as the 

ideological direction of a vote, coded as 1 for a liberal vote and 0 for a conservative vote.   

 The three areas of law included in the dataset were selected, in part, because of 

the relatively clear delineation between liberal and conservative case outcomes and judge 

votes.  In matters of products liability, a liberal vote is one that favors the plaintiff, 

usually an individual, bringing suit against the manufacturers, distributors, suppliers, and 

retailers of consumer goods.  In the context of environmental law cases, a liberal vote is 

one that favors the enforcement or extension of environmental protections over the 

interests of business, governments, or individuals.  Votes in free speech and expression 

cases are coded as liberal when a judge’s vote favors the protection or expansion of first 
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amendment rights of individuals, group, or business.  Plainly stated, a liberal vote is one 

that supports the litigant advancing a pro-civil liberties position.   

 

Table 7.  Summary Statistics 

 

Variable 

 

Mean 

Standard 

Deviation 

 

Range 

Products Liability    

Judge Vote 0.451 0.498 [0, 1] 

Liberal Amici 0.300 0.706 [0, 5] 

Conservative Amici 0.597 1.186 [0, 11] 

Net Amicus Advantage -0.297 1.045 [-11, 4] 

Judge Liberalism -0.050 0.773 [-2.465, 1.922] 

Liberal Lower Court 

Decision 

0.436 0.496 [0, 1] 

Environmental Law    

Judge Vote 0.560 0.496 [0, 1] 

Liberal Amici 0.510 1.029 [0, 7] 

Conservative Amici 0.411 0.963 [0, 9] 

Net Amicus Advantage 0.099 1.049 [-6, 7] 

Judge Liberalism 0.205 0.762 [-2.465, 1.922] 

Liberal Lower Court 

Decision 

0.495 0.500 [0, 1] 

Free Speech & 

Expression 

   

Judge Vote 0.367 0.482 [0, 1] 

Liberal Amici 0.421 1.053 [0, 11] 

Conservative Amici 0.251 0.843 [0, 10] 

Net Amicus Advantage 0.169 0.933 [-5, 7] 

Judge Liberalism 0.110 0.768 [-2.465, 1.922] 

Liberal Lower Court 

Decision 

0.289 0.453 [0, 1] 

 

  

When the ideological direction of the legal issues in a case could not be clearly 

determined by reading the headnotes, case syllabi, or text of the court’s decision, an 

outsider reader with legal training was consulted.  When neither the researcher nor the 



 

 

73 

 

legal consultant could determine the liberal or conservative coding of a given case and 

corresponding judge votes, the entire case was excluded from the analysis.
27

  The 

summary statistics for the dependent variable and the independent variables discussed 

below are provided in Table 7. 

Amicus Curiae Briefs 

 One of the primary independent variables of interest in this analysis is the 

measure of amicus curiae participation.  Because the impact of amicus information on 

judicial decision making is of primary concern, the volume of amicus information 

available to judges is measured as the number of liberal and conservative amici present in 

each case.  The greater the number of amicus briefs filed in a given case, the more likely 

a judge is to encounter new legal arguments, novel legal frameworks from which to 

consider the case, and information regarding public policy consequences not contained in 

litigant briefs.  Thus, the variables Liberal Amici and Conservative Amici are included to 

measure the number of liberal and conservative amicus briefs filed respectively in each 

case and considered by each judge.  If the Informational Impact Hypothesis is correct, we 

should see a positive and statistically significant main effect of liberal amici on the 

likelihood of observing liberal votes by high court judges, regardless of the ideological 

predisposition of judges or the method by which they are retained.  Similarly, the 

Informational Impact Hypothesis predicts a statistically significant negative relationship 

between conservative amicus briefs and liberal votes.   

                                                 
27

 The liberal and conservative coding of judicial outcomes was also subject to inter-coder reliability 

checks.  Using detailed coding instructions regarding the liberal/conservative nature of judicial decisions, a 

third year law student coded a randomly-selected ten percent sample of cases from each of the three areas 

of law.  Inter-coder agreement rates were 94.4 percent in products liability law, 93.2 percent in 

environmental law, and 96.6 percent in free speech & expression law. 
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Judge Liberalism 

 In order to control for the influence of judge ideology on judicial voting, the 

Bonica and Woodruff (2014) common-space campaign finance ideology estimates for 

state high court judges are included.  Bonica and Woodruff use campaign finance data to 

derive scaled estimates of ideology for individual state high court judges, allowing 

estimates to be generated for each judge based on their personal campaign finance data 

either as a candidate for public office, as a contributor, or as an appointee.    For the state 

high court judges included in this analysis, the variable Judge Liberalism ranges from      

-2.47 to 1.92 with negative values representing conservative leaning judges and positive 

values representing liberal judges.
28

   

 If the Attitudinal Hypothesis applies to state high court judges, the main effects of 

Judge Liberalism are expected to be inversely and significantly related to the likelihood 

of observing a liberal vote.  That is, conservative judges will be more likely to render 

conservative decisions and liberal judges will be more likely to render liberal decisions, 

ceteris paribus.  Because the Attitudinal Hypothesis expects amicus brief influence to be 

non-existent in the face of the ideological considerations of judges, results must show a 

positive relationship between judge liberalism and judge votes absent any independent 

effect of amicus briefs for the Attitudinal Hypothesis to be supported. 

To test if interest group influence as amicus curiae is conditioned by judge 

ideology, such that liberal (conservative) judges respond to conservative (liberal) amicus 

information by becoming more committed to their previously held policy positions as 

suggested by the Motivated Reasoning Hypothesis, Judge Liberalism is interacted with 

                                                 
28

 The Bonica and Woodruff (2014) common-space judge ideology scores use negative scores to represent 

liberal judges and positive scores for conservative.  The scores are inverted in this study to make the 

relationship between liberal judges and liberal votes more intuitive.   
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Liberal Amici and Conservative Amici respectively.  If the Motivated Reasoning 

Hypothesis is empirically supported, liberal judges should be positively (negatively) 

influenced by conservative amicus briefs and conservative judges should be negatively 

influenced by liberal amicus briefs.  However, if the results of the amicus brief – judge 

liberalism interactions show that liberal (conservative) amicus brief influence is 

significantly greater in conservative (liberal) judges than in liberal judges and vice versa, 

then the Informational Impact Hypothesis gains greater support as counter-attitudinal 

information is able to move ideologically incongruent judges.  

Judicial Retention Systems 

Since the primary focus of the Institutional Constraint Hypotheses is whether the 

method of judicial retention changes the mechanism through which judges respond to 

amicus brief information, each judge vote is coded for the judicial selection method by 

which the corresponding state high court judge is retained.  Table 8 lists the systems of 

judicial retention used by each state to retain state supreme court judges during the years 

included in this analysis.  An indicator variable is included for each of the three general 

methods of judicial retention used across the states – Competitive Elections, where judges 

face challengers in contested, and often costly, elections; Retention Elections, where 

judges face voters in an up-down vote to retain their seat; and Reappointment, where 

judges gain renewed terms of service by being reappointed by either the state’s governor 

or legislature.  Data on judicial retention systems comes from the American Judicature 

Society’s website “Judicial Selection in the States”, which provides detailed information 
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about the mechanisms through which states select and retain their judges and the 

historical evolution of these systems.
29

   

 

Table 8.  Methods of Retention for State Courts of Last Resort 1995 – 2010  

 

Competitive Elections 

 

Retention Elections 

 

Reappointment 

 

Partisan 

 

Non-Partisan 

 

Merit Retention 

 

Gubernatorial  

 

Legislative 

AL 

AR pre 2001 

LA 

NC pre 2004 

TX 

WV 

AR post 2001                   

GA 

ID  

KY            

MI 

MN 

MS 

MT 

NV 

NC post 2004 

ND 

OH      

OR 

WA 

WI 

AK                  

AZ 

CA 

CO 

FL 

IL                     

IN 

IA                    

KS 

MD 

 

MO 

NE 

NM 

OK 

PA 

SD 

TN 

UT 

WY 

 

 

CT 

DE 

 HI* 

MA 

ME 

NH 

NJ 

NY 

RI 

 

 

SC 

VT 

VA 

*HI uses a judicial selection commission to retain judges, but a majority of the nine members of the 

commission are appointed by the governor and state legislature 

 

 

To test if method of judicial retention conditions how judges of different 

ideological predispositions respond to the filing of amicus briefs, the indicators for 

judicial retention method are interacted with the measures of amicus participation and the 

measure of judge liberalism.  These three-way interactions produce estimates of the 

substantive effects of liberal and conservative amicus briefs across the range of judge 

liberalism for judges subject to different retention systems.  If the Institutional Constraint 

                                                 
29

 See http://www.judicialselection.us/ last accessed February 2015.   



 

 

77 

 

Hypothesis is correct, elected state high court judges should be influenced by amicus 

curiae briefs, regardless of the ideological direction of the argument advanced by the 

amici or the ideological predisposition of the judge considering the case.  Thus, liberal 

(conservative) amicus briefs should be positively (negatively) associated with liberal 

votes by elected judges, regardless of judge ideology.  This conditioning effect of judicial 

elections is expected to be greater on competitively elected judges as compared to 

retention elected judges.  Conversely, if the Institutional Independence Hypothesis is 

correct, liberal (conservative) amicus briefs should be inversely (positively) related to 

liberal voting by conservative judges in reappointed courts.   

Controls 

Several variables are included in the models to control for additional factors that 

may affect judicial decision making on state high courts.  Previous research shows that 

state supreme courts affirm the rulings of lower courts more often than not (Benesh and 

Martinek 2002; Songer Kuersten and Kahney 2000).  The variable Liberal Lower Court 

Direction is included to control for the deference given to the lower court by most state 

high courts.  Liberal Lower Court Direction is coded as 1 for a liberal lower court ruling 

and 0 for a conservative one.  The ideological direction of a lower court ruling is 

expected to be positively related to the likelihood of liberal voting by state high court 

judges.    

To control for the ideology of a given state, the Erickson, Wright and McIver 

(1993, 2006) measure of state citizen ideology is included.  This measure of state citizen 

ideology is derived from pooling CBS News/New York Times national polls from 1976-

2003 and disaggregating to the generate state-level estimates of citizen ideology.  The 
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measure of state citizen ideology ranges from -30.8 in Mississippi, the most conservative 

state, to 8 in the most liberal state of Vermont.  State ideology is expected to affect 

judicial decision making indirectly as state high court judges may share the overall 

ideological proclivities of the states in which they reside.  Thus, state ideology is 

expected to be positively associated with liberal decision making by state high court 

judges.  One additional variable included in the environmental law model is an indicator 

variable for whether the state or a state agency is a litigant in the dispute and advocating 

for a pro-environmental, liberal outcome.  Because courts often give deference to state 

regulatory agencies, this indicator is included to control for any increased likelihood that 

a state high court will uphold state agency decisions.   

 

Estimation 

 Multilevel modeling provides a useful tool for analyzing observations that are 

likely to be correlated within units or levels of analysis (Gelman and Hill 2007).  The 

datasets created and utilized in this analysis contain observations at the case-level that are 

nested within judges, which are subsequently nested within states.  As such, it is possible 

that any given vote of a state supreme court judge is correlated with that same judge’s 

votes on other cases while also being correlated with the votes of other judges from the 

same state high court.  Multilevel modeling allows this potential correlation among 

observations within units to be accounted for without separating the data into independent 

subsets.  Thus, a multilevel logit model with judge-specific and state-specific error terms 

and year fixed effects is estimated for each of the three areas of case law.  Including 

random intercepts in the model for each judge and state helps to account for any omitted 
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judge- and state-specific covariates that may cause correlation in the votes of each judge 

as well as across judges sitting on the same state high court.   

 The following model is estimated for each judge j sitting on case i in state s. 

Pr(Liberal Votejis = 1) 

 = Liberal Amicijis  

Conservative Amicijis 

Competitive Electionsjis  

Reappointedjis  

Judge Liberalism  

Liberal Amicijis X Judge Liberalismjis  

Conservative Amicijis X Judge Liberalismjis  

Competitive Electionsjis X Liberal Amicijis  

+ Reappointedjis X Liberal Amicijis  

+Competitive Electionsjis X Conservative Amicijis  

+ Reappointedjis X Conservative Amicijis  

Competitive Electionsjis X Liberal Amicijis X Judge Liberalismjis 

+ Reappointedjis X Liberal Amicijis X Judge Liberalismjis  

+Competitive Electionsjis X Conservative Amicijis X Judge Liberalismjis  

+ Reappointedjis X Conservative Amicijis X Judge Liberalismjis  

+ Controlsjis j s), 

where  represents the cumulative standard logistic distribution, j represents the judge-

level effects, and state-level effects are represented by s. 

Results 

  Table 9 shows the results of the random intercepts logit model with year fixed 

effects estimated for each of the three areas of law.  Overall, the models perform 

relatively well, correctly predicting between 66.3 percent and 68.9 percent of all judge 
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votes with percent reductions in error ranging between 12.2 and 29.1.  To ease 

interpretation of the logit coefficients, which are further complicated by the inclusion of 

two- and three-way interactions in the model, the average marginal effects of each 

variable for each model are displayed in Tables 10 through 12.  Tables 10 and 11 show 

the average marginal effects of Liberal and Conservative Amici respectively across the 

range of interactive factors.  Table 12 displays the average marginal effects of the 

remaining independent and control variables.  These average marginal effects are 

estimated while fixing all other independent variables, including the component terms of 

the two- and three-way interactions, at their true values.  The results discussed here are 

robust to different model specifications as shown in Appendix B and C. 

 To evaluate the efficacy of the Informational Impact Hypothesis, two different 

indicators are of interest.  First, the main effects of the variables Liberal Amici and 

Conservative Amici reveal whether or not judges respond to amicus brief filings, 

regardless of a judges’ ideology or method of retention, and holding all other factors at 

their true values.  Both the Products Liability and Free Speech and Expression Models 

show that liberal and conservative amici have independent effects on judicial decision 

making.  In matters of products liability, each liberal amicus brief filed increases the 

likelihood of observing a liberal vote by a state high court judge by 5.2 percentage points.  

Conversely, each conservative amicus brief filed decreases the likelihood of a liberal 

judge vote by 3.6 percentage points.  When considering free speech and expression cases, 

judges are 8.3 percent more likely to issue a liberal vote for each liberal brief filed and 

5.4 percentage points less likely to issue a liberal vote for each conservative amicus brief 

filed.    
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Table 9. Multilevel Model Estimates – Amici, Judge Liberalism, and Judicial Retention 

 Products Liability Environmental Law Free Speech & 

Expression 

 Coefficient 

(Std. Error) 

Coefficient 

(Std. Error) 

Coefficient 

(Std. Error) 

Liberal Amici -0.007 

(0.088) 

0.288 

(0.097) 

0.499 

(0.065) 

Conservative Amici -0.150 

(0.070) 

-0.045 

(0.092) 

-0.353 

(0.083) 

Competitive Elections -0.336 

(0.279) 

-0.033 

(0.242) 

0.487 

(0.189) 

Reappointment -0.647 

(0.368) 

-0.064 

(0.344) 

0.070 

(0.266) 

Judge Liberalism -0.407 

(0.063) 

-0.175 

(0.065) 

-0.180 

(0.055) 

Liberal Amici  

    x Competitive Elections 

0.544 

(0.131) 

-0.327 

(0.117) 

-0.173 

(0.097) 

Liberal Amici 

    x Reappointment 

-0.052 

(0.281) 

-0.144 

(0.153) 

-0.001 

(0.137) 

Conservative Amici 

    x Competitive Elections 

-0.015 

(0.086) 

0.042 

(0.118) 

0.259 

(0.128) 

Conservative Amici 

    x Reappointment 

-0.009 

(0.149) 

-0.130 

(0.123) 

-0.021 

(0.150) 

Liberal Amici 

    x Judge Liberalism 

0.173 

(0.114) 

-0.126 

(0.116) 

-0.052 

(0.082) 

Conservative Amici 

    x Judge Liberalism 

-0.111 

(0.082) 

0.008 

(0.118) 

0.195 

(0.111) 

Liberal Amici 

  x Liberalism x Comp Elect 

-0.357 

(0.177) 

0.284 

(0.134) 

0.315 

(0.111) 

Liberal Amici 

    x Liberalism x Reappoint 

0.263 

(0.379) 

0.457 

(0.184) 

0.282 

(0.181) 

Conservative Amici 

  x Liberalism x Comp Elect 

0.150 

(0.102) 

-0.354 

(0.146) 

-0.188 

(0.163) 

Conservative Amici 

   x Liberalism x Reappoint 

0.140 

(0.198) 

0.062 

(0.164) 

-0.059 

(0.215) 

Liberal Lower Court  

   Decision 

0.381 

(0.074) 

0.608 

(0.078) 

0.796 

(0.071) 

State Ideology 

 

0.011 

(0.017) 

-0.015 

(0.016) 

0.016 

(0.012) 

State as Liberal Litigant _____ 0.945 

(0.088) 

_____ 

Constant 

 

-0.001 

(0.348) 

-0.408 

(0.340) 

-1.120 

(0.263) 

N 4188 3868 5120 

χ
2
 205.46 340.11 317.77 

% Correctly Predicted 66.26 68.85 67.75 

% Reduction in Error 25.24 29.12 12.18 
Note: The dependent variable is Pr(Liberal Vote =1)  
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Table 10. Marginal Effects of Liberal Amici on Pr(Liberal Judge Vote) 

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Liberal Amici 

 

among 10
th
 pctl. liberal judges 

 

among 50
th
 pctl. liberal judges 

 

among 90
th
 pctl. liberal judges         

            

in Competitive Elections 

 

    among 10
th
 pctl. liberal judges  

              in competitive elections 

    among 50
th
 pctl. liberal judges     

              in competitive elections 

    among 90
th
 pctl. liberal judges     

              in competitive elections 

      in Reappointment 

    

    among 10
th
 pctl. liberal judges  

              in reappointment 

    among 50
th
 pctl. liberal judges   

              in reappointment 

    among 90
th
 pctl. liberal judges  

              in reappointment     

in Retention Elections 

 

    among 10
th
 pctl. liberal judges  

              in retention elections 

    among 50
th
 pctl. liberal judges  

              in retention elections 

    among 90
th
 pctl. liberal judges  

              in retention elections    

    0.052** 

(0.017) 

0.066    

(0.044) 

      0.067*** 

(0.019) 

0.054 

(0.036) 

    0.121** 

(0.021) 

0.033 

(0.056) 

      0.115*** 

(0.022) 

      0.175*** 

(0.050) 

-0.011 

(0.059) 

0.149 

(0.152) 

0.013 

(0.071) 

-0.160 

(0.110) 

0.001 

(0.021) 

0.074 

(0.055) 

0.010 

(0.023) 

-0.055 

(0.037) 

0.012 

(0.011) 

    0.087** 

(0.035) 

  0.033* 

(0.014) 

-0.023 

(0.014) 

-0.015 

(0.034) 

0.059 

(0.036) 

 0.001 

(0.016) 

   -0.055** 

(0.022) 

0.017 

(0.023) 

    0.169**        

(0.070) 

0.051 

(0.030) 

-0.072   

(0.039) 

    0.065** 

(0.020) 

0.007 

(0.059) 

  0.055* 

(0.022) 

    0.092** 

(0.036) 

      0.083*** 

(0.009) 

      0.136***    

(0.025) 

      0.095*** 

(0.011) 

    0.042** 

(0.017) 

    0.065** 

(0.015) 

      0.171*** 

(0.037) 

      0.088*** 

(0.018) 

-0.015   

(0.023) 

    0.092** 

(0.023) 

    0.167** 

(0.065) 

      0.110*** 

(0.028) 

0.033 

(0.045) 

    0.098** 

(0.012) 

  0.067* 

(0.033) 

      0.093*** 

(0.014) 

      0.119*** 

(0.024) 
***p<0.001 **p<0.01, *p<0.05 

 

  



 

 

83 

 

Table 11. Marginal Effects of Conservative Amici on Pr(Liberal Judge Vote) 

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Conservative Amici 

 

among 10
th
 pctl. liberal judges 

 

among 50
th
 pctl. liberal judges 

 

among 90
th
 pctl. liberal judges         

            

       in Competitive Elections 

 

    among 10
th
 pctl. liberal judges  

              in competitive elections 

    among 50
th
 pctl. liberal judges     

              in competitive elections 

    among 90
th
 pctl. liberal judges     

              in competitive elections     

      in Reappointment 

    

    among 10
th
 pctl. liberal judges  

              in reappointment 

    among 50
th
 pctl. liberal judges   

              in reappointment 

    among 90
th
 pctl. liberal judges  

              in reappointment     

in Retention Elections 

 

    among 10
th
 pctl. liberal judges  

              in retention elections 

    among 50
th
 pctl. liberal judges  

              in retention elections 

    among 90
th
 pctl. liberal judges  

              in retention elections 

   -0.036** 

(0.009) 

-0.035 

(0.023) 

     -0.038*** 

(0.011) 

-0.034 

(0.019) 

   -0.037** 

(0.012) 

-0.017 

(0.025) 

   -0.036** 

(0.012) 

  -0.049* 

(0.025) 

-0.035 

(0.030) 

-0.018 

(0.079) 

-0.034 

(0.036) 

-0.046 

(0.056) 

 -0.037* 

(0.016) 

 -0.080* 

(0.040) 

 -0.043* 

(0.029) 

0.003 

(0.026) 

-0.018 

(0.010) 

 -0.059* 

(0.030) 

 -0.023* 

(0.012) 

0.013 

(0.019) 

0.013 

(0.016) 

     -0.149*** 

(0.039) 

-0.021 

(0.018) 

      0.103*** 

(0.028) 

  -0.041** 

(0.017) 

-0.007 

(0.055) 

-0.034 

(0.020) 

-0.058 

(0.034) 

-0.010 

(0.019) 

-0.007 

(0.062) 

-0.009 

(0.023) 

-0.011 

(0.035) 

  -0.054** 

(0.012) 

-0.008 

(0.032) 

     -0.043*** 

(0.013)       

   -0.083** 

(0.026) 

-0.021 

(0.022) 

-0.016 

(0.052) 

-0.020 

(0.023) 

-0.024 

(0.046) 

  -0.078** 

(0.023) 

-0.017 

(0.075) 

  -0.066** 

(0.029) 

     -0.120*** 

(0.052) 

  -0.074** 

(0.016) 

0.007 

(0.042) 

     -0.058*** 

(0.017) 

    -0.133*** 

(0.035) 
***p<0.001 **p<0.01, *p<0.05 
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 The second indicator of empirical support for the Informational Impact 

Hypothesis is the estimate of the two-way interactions of Liberal and Conservative Amici 

with Judge Liberalism scores.  In order for these two-way interactions to produce results 

in support of an informational impact of amicus briefs, liberal (conservative) briefs must 

be significantly associated with liberal (conservative) voting by all judges across the 

ideological spectrum.  Figure 10 shows the graphical representation of the average 

marginal effects of liberal amici across the range of judge liberalism in the Free Speech 

and Expression Model.  Here, all judges are responding positively to liberal amicus 

briefs, but we see that the influence of liberal amici is greater in the most conservative 

judges as compared to the most liberal.  Similarly, Figure 11 shows the substantive 

impact of liberal amici on judge votes across the range of judge liberalism in matters of 

environmental law.  Again, liberal amicus briefs have a significantly greater positive 

impact on the voting of the most conservative judges as compared to the most liberal.   

These results suggest even greater support for the Informational Impact Hypothesis.  Not 

only is the information in amicus briefs advocating for liberal outcomes in environmental 

and free speech cases able to influence judge votes, but this informational influence is 

greater in judges with counter-attitudinal political predispositions.  It appears that liberal 

amici are able to sway judges with ideologically incongruent political views to issue 

liberal rulings in cases of free speech and expression and environmental law.   
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Figure 10. Liberal Amici Influence in Free Speech & Expression Cases  

 
 

 

 

Figure 11.  Liberal Amici Influence in Environmental Law Cases 

 
 

The Attitudinal Hypothesis gains no empirical support from any of the models 

estimated.  While across all three areas of law, judge liberalism was positively and 

significantly related to liberal judge voting as expected, this main effect of judge 

liberalism was not observed independently of the conditioning effects of amici or method 
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of retention, indicating that state high court judges are not making decisions based solely 

on their sincere policy preferences.  This result is not entirely unexpected.  As previously 

discussed, the attitudinal model of judicial decision making was designed to explain the 

behavior of justices on the U.S. Supreme Court who are appointed for life and are 

unconstrained within the judicial hierarchy.  State high court judges lack a similar level 

of independence as the future of their careers is directly tied to the electorate or the 

coordinate branches of state government.   

On the whole, there is very little evidence to support the Motivated Reasoning 

Hypothesis.  None of the two-way interactions between amicus briefs and judge 

liberalism produced the expected relationship between counter-attitudinal amicus briefs 

and attitudinally consistent voting by state high court judges.  Indeed, the only support for 

the Motivated Reasoning Hypothesis comes as an unexpected result of the three way 

interaction of conservative amici, judge liberalism, and competitive elections in the 

Environmental Law Model.  Figure 12 shows the exact behavior by liberal and 

conservative judges that is prescribed by the Motivated Reasoning Hypothesis.  

Conservative judges are responding to pro-attitudinal amicus information by voting more 

conservatively while liberal judges respond by polarizing when confronted with counter-

attitudinal amicus information.  For the most conservative and conservative-leaning 

judges in competitively elected states, conservative amici exhibit the expected inverse 

relationship to liberal voting.  However, these same conservative briefs appear to 

strengthen the previously held positions of the more liberal-leaning judges and are 

positively associated with as much as a 13 point per brief increase in the likelihood of a 

liberal vote.  However, these results are not a product of politically insulated, reappointed 
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judges as predicted by the Institutional Independence Hypothesis, but are rather an 

unexpected result of competitively elected judges.  Perhaps the constraint of statutory 

interpretation in matters of environmental law, offer competitively elected judges enough 

political cover to disregard the policy wishes of business interests filing amicus curiae 

and to base their voting based more so on their political predispositions.    

 

Figure 12.  Conservative Amici Influence in Environmental Law Cases Decided by 

Competitively Elected Courts 

 
 

 The Institutional Constraint Hypothesis is supported by the results of the Products 

Liability Model.  First we look to the estimates of the two-way interactions of retention 

method and amicus briefs, specifically the interactions involving competitive elections 

and retention elections.  In matters of products liability, each liberal amicus brief 

considered by a competitively elected judge increases the likelihood of a liberal vote by 

an average of 12.1 percentage points, holding all other factors at their true values.  This 

means that in addition to the main effect of liberal amicus briefs, in which each liberal 

brief increases the likelihood of liberal voting by 5.2 percent for all judges, judges subject 
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to competitive reelections are additionally 12.1 percent more likely to vote in a liberal 

direction when liberal briefs are filed.  In these same cases, conservative amicus briefs 

being considered by competitively elected judges are associated on average with a 3.7 

point per brief decrease in the likelihood of a liberal vote.   It is important to note that the 

average marginal effects discussed here are calculated holding all other values – 

including judge liberalism – at their true values.  Thus, just as hypothesized by the 

Institutional Constraint Hypothesis, all competitively elected high court judges, 

regardless of personal policy positions, appear to be placing greater weight or value on 

the information provided by amicus briefs in cases involving products liability.   

 The Institutional Constraint Hypothesis also expected retention elected judges to 

assign greater weight to amicus brief filings, but to a lesser extent than competitively 

elected judges.  Results indicate that the electoral connection created by retention 

elections do indeed make these judges more responsive to liberal amicus briefs in the 

Environmental Law and Free Speech and Expression Models.  In fact, in both of these 

models, retention elected judges are significantly more responsive to liberal amicus briefs 

than are competitively elected judges, a rank ordering opposite of that hypothesized by 

the Institutional Constraint Hypothesis.  This same effect holds for conservative amici 

considered by retention elected judges in free speech and expression cases.  However, in 

the politically contentious area of products liability, retention elected judges appear 

totally unaffected by the filing of liberal amicus briefs.    
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Table 12.  Marginal Effects of Additional Independent Variables on Pr(Liberal Vote) 

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Competitive Elections 

 

-0.042 

(0.063) 

-0.039 

(0.050) 

  0.094* 

(0.040) 

Reappointment  -0.152* 

(0.076) 

-0.050 

(0.072) 

0.008 

(0.055) 

Judge Liberalism     0.082** 

(0.012) 

    0.035** 

(0.012) 

  0.021* 

(0.010) 

Liberal Lower Court  

     Decision 

    0.089** 

(0.017) 

    0.133** 

(0.017) 

   0.166** 

(0.014) 

State Ideology 

 

0.003 

(0.004) 

-0.003 

(0.003) 

0.003 

(0.003) 

State as Liberal Litigant _____     0.203** 

(0.018) 

_____ 

***p<0.001**p<0.01, *p<0.05 

   

 

Many of the control variables exhibited statistically significant relationships to the 

probability of liberal voting by state high court judges.  A liberal lower court ruling was 

significantly and positively associated with liberal judge votes across all three areas of 

law.  In matters of products liability, a liberal lower court ruling is associated with an 8.9 

percentage point increase in the likelihood of a liberal vote, and this positive advantage 

increases to 13.3 and 16.6 percentage points respectively in cases of environmental law 

and free speech and expression.  Similarly, the control for state high court deference to 

state agency decisions in matters of environmental law was associated with a 20.3 

percentage point increase in the likelihood of liberal voting thus, confirming the 

expectation that state high court judges defer to the judgments of the state in areas of law 

that are highly regulatory in nature.     
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Discussion 

The goal of this analysis was to investigate the mechanism of amicus curiae 

influence in state supreme court decision making to better understand the conditions 

under which state high court judges are responsive to amicus brief information.  The 

overwhelming abundance of evidence from the three areas of law examined here suggests 

that the information and policy positions advocated by amici are the source of interest 

group influence on state high court decision making.  When examining the influence of 

amicus briefs across judge ideology, evidence shows that organized interests are, in many 

instances, able to influence judges to vote in counter-attitudinal directions.  This 

relationship between amicus briefs and judge voting also appears to be conditioned by 

method of judicial retention, such that some amicus briefs are more influential when 

considered by competitively elected judges 

Despite these generalizable findings, it is important to interpret the results of each 

model with an eye to the specifics of each area of case law being examined.  Each area of 

law involved a different set of organized interests and presented judges with different 

legal and policy questions which may have some bearing on the results.  In matters of 

products liability, evidence suggests that both liberal and conservative amicus briefs exert 

an independent influence on judge votes.  However, when these same types of cases are 

considered by competitively elected judges, the influence of liberal amici increases nearly 

three-fold.  Why might liberal amicus briefs matter more in competitively elected high 

courts in matters of products liability but less so in the other areas of law examined?  

Products liability law is a very politically loaded area of law where outside groups, 

predominantly business and corporate interests and trial lawyers associations – two of the 
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largest donors to judicial campaigns – have waged battles over tort reform for years.  It is 

in this area of law that involves high-stakes political issues that we see the greatest 

support for the Institutional Constraint Hypothesis, suggesting that electorally 

accountable judges are most responsive to the policy wishes of certain groups filing 

amicus curiae.  This suggests that politically loaded areas of case law may structure the 

response of individual judges such that the electoral connection and the demands of 

campaigning for office make competitively elected judges more responsive to organized 

interests, especially those known to be large-scale donors to judicial campaigns.    

Free speech and expression presents a more complex area of case law, where 

individual claims of First Amendment rights to free speech and expression must be 

weighed against the limitations allowed by law on individual and commercial speech 

both in public forums and in private associations to protect the public interest.  It is in this 

complex area of case law that the Informational Impact Hypothesis gains the most 

empirical support.  Amicus briefs, both those advocating for liberal and conservative 

outcomes, exert independent influence over the decision making of individual state high 

court judges, suggesting that the information provided by these briefs are well received 

by all judges, regardless of ideology or method of retention.  Indeed, liberal amicus briefs 

filed in free speech cases are so influential that they exert significantly greater causal 

influence on those judges that are least ideologically inclined to vote in the liberal 

direction.    

Environmental case law is a highly regulatory area of law in which judicial 

discretion is greatly hindered by statutory construction.   As such, it should not be overly 

surprising that amicus briefs filed in this area of law fail to exert direct causal influence 
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on the decision making of judges.  However, it is interesting that in this highly regulatory 

area of law we find evidence to support the Motivated Reasoning Hypothesis.  While 

environmental law is closely tied to statutory construction and state regulatory regimes, 

environmental preservation is often a tightly held political value for individuals with 

liberal predispositions.  It follows then, that judges with firmly held liberal political 

values may polarize in the face of counter-attitudinal amicus brief information arguing 

for fewer environmental regulations.   The fact that this polarizing response to 

conservative amicus briefs occurs only in competitively elected high courts begs the 

question of when the electoral connection in these courts induces responsiveness to third 

party interest groups and when these judges feel politically insulated enough to vote more 

consistently with their policy preferences.  

 This discussion about the variability in judicial behavior across different areas of 

case law highlights an important, yet often overlooked facet that is vital to research on 

state court decision making.  Area of case law being examined is important for 

understanding the context in which judges issue decisions and thus, for understanding the 

determinants of judicial behavior.  The results of this analysis should be a cautionary tale 

to researchers using data that pools across issue area when trying to understand state high 

court decision making.  The area of case law being considered may itself structure the set 

of incentives available to judges by bringing different types of litigants to the table and 

different organized interests filing amicus curiae in addition to the institutional incentives 

created by varying methods of retention.   

 While this study contributes largely to an understanding of the nature of amicus 

influence in state high court decision making, it cannot, ultimately isolate the specific 
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mechanism at work behind amicus brief influence.  Although the results overwhelmingly 

suggest that the information and ideological positions taken by interest groups filing 

amicus curiae influence judicial decision making, the hypotheses tested here are unable to 

determine if the information advanced by amici is the actual causal mechanism at work 

behind amicus brief influence.  The models tested here provide no way of determining if 

information is influencing judge votes or if judges are simply responding to the presence 

of interest groups as a signal of case salience.  Or, in the case of competitively elected 

courts, results suggest that amicus brief influence may be more a result of an interest 

group’s identity and their record of donations to judicial campaigns.  The results of this 

analysis, while supportive of an informational mechanism of amicus influence, also 

suggest that competitive elections may alter the mechanism of amicus brief influence 

such that judicial responsiveness to amicus briefs is more closely tied to the reelection 

and campaign fundraising considerations of individual judges.  Uncovering the causal 

mechanisms at work behind interest groups influence as amicus curiae is a question for 

future research.   
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CHAPTER 4 

INFORMATIONAL NEED, INSTITUTIONAL CAPACITY, AND COURT 

RECEPTIVITY:  INTEREST GROUPS AND AMICUS CURIAE IN STATE 

HIGH COURTS 

 

Abstract 

Interest group participation in state courts of last resort has increased substantially 

over the past four decades and the scope of this litigation activity has expanded to include 

a wider range of group participation.  Despite the fact that organized interests 

increasingly recognize state high courts as legitimate policy venues, little is known about 

how interest groups choose the specific cases in which they participate.  Beginning with 

the assumption that interest groups seek policy influence, this paper tests the hypothesis 

that groups strategically target cases that will best serve the policy and institutional 

interests of the group, while focusing group resources on cases and courts where they are 

most likely to be successful.  Using an original dataset assembled from content analysis 

of more than 2300 state supreme court decisions handed down between 1995 and 2010 

and spanning three distinct areas of law – products liability, environmental law, and free 

speech and expression – this investigates the case-level and court-level factors that attract 

interest group participation as amicus curiae in state high courts. 
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Introduction 

Strategic behavior by interest groups is pervasive in the fragmented American 

political system.  In pursuit of policy influence, interest groups are forced to make 

strategic decisions when selecting the policy venues within which to focus their 

resources.  While much is known about how interest groups lobby Congress, federal 

administrative agencies, and the state-level counterparts, much less is known about the 

lobbying strategies of interest groups when engaging the judiciary.  This oversight has 

been acknowledged with regard to the lobbying of the U.S. Supreme Court and a growing 

literature now exists regarding interest group lobbying in the U.S. Supreme Court through 

direct sponsorship of litigation (Epp 1998; Epstein and Kobylka 1992; Gonen 2003; 

Kobylka 1991; O’Connor 1980; Olson 1984; Samuels 2004; Vose 1958, 1959; Wasby 

1995), through the filing of amicus curiae, or friend-of-the-court, briefs (Box-

Steffensmeier, Christenson, and Hitt 2013; Caldiera and Wright 1988; Collins 2004, 

2007, 2008; Kearney and Merrill 2000; Songer and Sheehan 1993; Spriggs and Wahlbeck 

1997), and the strategic calculations interest groups make when deciding to lobby the 

nation’s highest court (Caldeira and Wright 1990; Hansford 2004a, 2004b; Salzman, 

Williams, and Calvin 2011; Solberg and Waltenburg 2006; Spill 2001).  Despite this 

recognition that interest groups act strategically to pursue policy goals in the federal 

courts, attention to the litigating strategies of interest groups at the state court level is 

virtually non-existent.   

This dearth of knowledge about interest group lobbying strategies in state courts 

is concerning for several reasons.  First, state supreme courts decide tens of thousands of 

cases each year, with a very small portion of these cases ever reaching the U.S. Supreme 
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Court on appeal.  This gives state high courts far reaching policy influence on most 

matters of state law including, constitutional interpretation, commercial law, property 

rights, family and estate law, tort liability, criminal law, and also the interpretation of 

federal law as applied to the states.  Understanding how interest groups make decisions 

about when and where to file amicus curiae briefs deepens our knowledge about interest 

group strategies to influence legal policy at the state level.   Secondly, state-level interest 

groups often serve as the democratic avenue through which individuals can translate 

collective action into policy outputs regarding local matters that are of direct concern to 

American citizens.  From this perspective, understanding the types of cases and courts 

that attract interest group involvement in state courts offers a chance to understand how 

groups help citizens attain policy goals in the judicial arena.  Finally, since a growing 

body of research demonstrates that interest group participation as amicus curiae has the 

ability to influence state high court outcomes (Songer and Kuersten 1995; Songer, 

Kuersten, and Kaheny 2000), it is important to understand what attracts amici to file in 

some cases and not others.   

This paper develops a theoretical framework to explain the case-level and court-

level attributes that attract interest groups to engage in amicus activity in state high 

courts.  More specifically, interest groups are expected to file amicus briefs in cases in 

which the interest group can fill an information need, while also strategically targeting 

cases being heard by courts that are more institutionally capable and ideologically 

receptive to the information and arguments submitted by amici.  Using an original dataset 

that comprises the universe of state supreme court decisions in three areas of law – 

products liability, environmental law, and free speech and expression – from 1995 
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through 2010, this paper tests hypotheses generated from this theoretical framework to 

understand the factors that attract interest groups to participate as amicus curiae in state 

high courts.  Results show that interest groups consider the informational needs of state 

high courts when choosing cases to lobby, but that groups place greater emphasis on 

targeting cases pending in courts that are more institutionally equipped to utilize the 

information contained in amicus briefs and those that are directly accountable to the 

electorate.   

 

Interest Groups, Amicus Curiae, and Information 

It is assumed that, when lobbying the courts, just as when lobbying legislators and 

other political actors, interest groups seek to obtain policy outcomes as close to their 

preferred policy position as possible (Scheppele and Walker 1991; Schlozman and 

Tierney 1986).  In order to influence policy in the courts, interest groups often choose to 

submit amicus curiae, or “friend of the court” briefs.  Contrary to what the name “friend 

of the court” implies, interest groups who file as amici curiae actually submit information 

and legal arguments in support of a specific litigant in a case, not neutral information for 

the Court to utilize in rendering its decision.  This allows interest groups to lobby courts 

for specific policy outcomes without being a direct party to a case.  Participation as 

amicus curiae gives an interest group the opportunity to provide courts with information 

on the potential legal, social, and political ramifications of its decisions (Epstein and 

Knight 1999; Hansford 2004a) without committing the substantial resources required to 

pursue policy goals through the more lengthy process of filing test cases (Epstein 1991).  

Thus, the mechanism of interest group influence via amicus curiae briefs is often thought 
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to be the information provided to the courts in these third-party briefs (Collins 2004; 

Hansford 2004a; Spriggs and Wahlbeck 1997).    

To support this theory of informational influence, evidence exists that the U.S. 

Supreme Court regularly incorporates information from amicus briefs in its opinions 

(O’Connor and Epstein 1983; Spriggs and Wahlbeck 1997).  Evidence also indicates that 

litigants supported by amici are more likely to win favorable outcomes both in the U.S. 

Supreme Court (Collins 2004, Collins 2007, Collins 2008, Kearney and Merrill 2000, 

Songer and Sheehan 1993) and in state supreme courts (Songer an Kuersten 1995; 

Songer, Kuersten and Kaheny 2000).  In fact, this informational role of amici is 

corroborated by state supreme court judges and clerks of courts themselves (Flango, 

Bross and Corbally 2006).  Thus, there is ample reason to believe that the information 

provided in amici briefs often proves to be an effective tool for lobbying the courts.   

 

A Theory of Amici Attraction 

 With fewer than one percent of all state supreme court cases reaching the United 

States Supreme Court on appeal, state high courts stand as the final arbiters of most 

matters of state law (Tarr and Porter 1988), giving these courts wide-ranging policy 

influence.  Recognizing the policy making power of state high courts, a growing number 

of organized interests file amicus curiae briefs in these courts in order to advance a 

groups’ policy goals (Brace and Butler 2001; Epstein 1994).   However, simple 

recognition of these courts as viable lobbying venues is not enough to guide interest 

groups in their endeavor to influence court-made policy.  Interest groups have finite 

resources, and, as such, will not be able to participate as amicus curiae in all cases, in all 
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state high courts, that advance a groups’ goals.  Groups must make strategic decisions 

about what cases will best serve their interests and which courts will be more receptive to 

the information provided in their briefs.  The question then is, what case-level and court-

level attributes attract interest groups to participate as amicus curiae in state high courts?   

 To investigate this question, I begin with the assumption that organized interests 

engage in lobbying activities in order to secure policy outcomes as close as possible to 

the preferred position of the group (Schlozman and Tierney 1986).  Interest groups 

regularly seek to influence policy outcomes by providing policy makers with information 

and substantive expertise on issues of importance to the group (Gais and Walker 1991).  

However, because group resources are finite, interest groups are forced to act 

strategically when choosing a lobbying venue in order to better their chances of policy 

influence.  When applied to lobbying of state high courts, interest groups are expected to 

target cases that present an informational need for the groups’ expertise while also 

targeting cases under consideration by courts that are both institutionally capable and 

ideologically receptive to the information being presented by the organized interest.  

Cases that present an informational need, and are being considered by institutionally 

capable and receptive courts offer interest groups an increased chance of lobbying 

success.  

Informational Need 

 Amicus briefs provide courts with information.  It is through this information that 

interest groups have the ability to advocate for the establishment of a specific legal rule 

or a specific case outcome.  To achieve specific policy goals, interest groups use amicus 

briefs to provide information to the courts that may not be contained in litigant briefs, 
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such as alternative legal arguments and frameworks, public policy arguments, evidence 

from public opinion data, scientific and social scientific data, and information regarding 

the preferences of elected officials.  Interests groups are most likely to target cases that 

present an informational void in which the policy expertise of the group can be best 

utilized by state high courts.  An interest group considering filing as amicus curiae, may 

view a case as presenting an information need if the lower court failed to render an 

outcome that was consistent with the group’s preferred policy goals.  State high courts 

are known to show a high level of deference to the rulings of the lower courts (Benesh 

and Martinek 2002; Songer, Kuersten, and Kahney 2000).  In order to overcome this 

hurdle of lower court deference, organized interest are likely to view courts as being in 

greater need of additional information in a case where the lower court decision was 

counter to the interest group’s preferred policy goals.  

 

H1:  Cases with unfavorable lower court rulings are more likely to attract interest 

group participation as amicus curiae. 

 

Institutional Capacity and Court Receptivity 

Unlike rendering decisions regarding the filing of amicus briefs before the U.S. 

Supreme Court, organized interests filing in state high courts have to navigate a 

landscape where courts differ in their abilities to evaluate and process the information 

contained in amicus briefs.  The different institutional designs of state high courts may 

serve to incentivize interest group participation in some instances and deter group 

participation in others.  As strategic actors, interest groups are expected to target courts 
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with greater institutional capacities to evaluate and utilize the information presented in 

amicus briefs.   

The submission of amicus curiae briefs is neither a costless nor an effortless 

endeavor.  Individuals and groups seeking to file amicus briefs require costly legal 

resources that include the hiring of attorneys (either in-house or outside counsel) along 

with standard court filing fees.  Amicus briefs also require interest groups to devote 

significant amounts of time and staff resources to following lower courts cases in the 

state court systems that may be of interest to a groups’ policy goals.  Given the resource 

demands of filing amicus briefs in state high courts, interest groups seeking to lobby state 

supreme courts should be more likely to invest these resources in courts that possess 

greater organizational capacities with which to assess and utilize the information 

contained in amicus briefs.   

State high courts vary greatly in their institutional capacities to generate and 

evaluate information.  These differences are evident in the differences in judicial salaries, 

levels of court staffing, allocation of law clerks, and docket control across state high 

courts.  A court with higher staffing levels and more law clerks assigned to each justice 

will have greater resources with which to evaluate and utilize the information provided 

by organized interests filing as amicus curiae.  Greater docket control also helps to make 

a court better equipped to utilize amici information by limiting the number of cases heard 

by a state high court each year and thus allowing more time and resources to be devoted 

to each case.  All of these factors contribute to what is considered to be the 

professionalization of a state high court.  A more professionalized court will be better 

equipped to utilize the information provided by amici, and will thus give the interest 
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group filing as amicus curiae a better chance of advancing its policy goals by influencing 

court outcomes.   

 

H2:  Cases under consideration by highly professionalized state high courts are 

expected to attract greater levels of interest group participation as amicus curiae. 

 

 Another strategic consideration that may guide interest group decisions to file 

amicus curiae briefs is the ideological receptivity of the court considering a case.  It is 

long established that ideology is a major determinant of judicial behavior on state high 

courts (Brace and Hall 1997; Brace, Hall and Langer 1999; Brace, Hall and Langer 2001; 

Brace, Langer and Hall 2000; Comparato and McClurg 2007; Gryski, Main and Dixon 

1986; Hall and Brace 1999; Hoekstra 2005; Langer 2002; Spiller and Vanden Berg 

2003).  Therefore, interest groups with liberal policy goals should be more likely to target 

liberal-leaning state high courts and interest groups with conservative agendas should 

target conservative state supreme courts.   

 

H3:  Interest groups are more likely to file amicus briefs in cases being heard by 

ideologically sympathetic courts.   

 

Unlike federal courts, in which judges have life-tenure, a variety of methods are 

used to select and retain judges across the state judicial hierarchies.  While methods of 

judicial selection and retention vary both between and within states, there are three 

primary ways that state high court judges are retained – competitive elections, which 
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include both partisan and non-partisan elections; retention elections, in which judges 

stand for an up-or-down vote to retain their office; and reappointment systems, in which 

judges are retained by a vote of the governor or state legislature.  Only three states give 

their judges life tenure: Massachusetts, New Hampshire, and Rhode Island, with New 

Hampshire and Rhode Island requiring mandatory retirement at the age of seventy.   

These differences in institutional design across state high courts structure and 

incentivize certain behavior by state high court judges.  The process of electing judges 

makes state high courts and their judges more responsive to public opinion (Brace and 

Hall 1997; Brace and Boyea 2008; Caldarone, Canes-Wrone and Clark 2009; Canes-

Wrone, Clark and Kelly 2014; Huber and Gordon 2004).  However, judicial elections are 

widely criticized for opening courts up to potential conflicts of interests created by the 

demands of campaign fundraising (Cann 2007; Sample et al. 2010; Schotland 2001; 

Shepherd 2009, 2013; Skaggs et al. 2011; Streb 2007).  These fears are fueled, in part, by 

the growing participation of interest groups in judicial campaigns in recent years.  What 

were originally low-cost and low-visibility races, state supreme court elections are now 

costly and contentious races in many states, with the price of these state high court races 

more than doubling from $83.3 million in the 1990’s to nearly $207 million over the 

following decade with interest group contributions largely fueling the rising costs of 

judicial campaigns (Sample et al. 2010).   

As strategic actors, interest groups recognize the incentive structures created by 

different methods of judicial retention utilized across the states and, as such, may be more 

likely to make competitively elected state high courts the target of their lobbying efforts.  

In light of the affinity for some interest groups to contribute to the campaign coffers of 



 

 

104 

 

judicial candidates, it may be viewed as worthwhile for interest groups seeking to achieve 

policy influence via amicus briefs to focus particular attention on those state high courts 

that are attentive to electoral and fundraising incentives.  However, not all campaigns for 

elected state high courts attract the same level of interest group donation.  In fact, 

competitively elected state high court races – both partisan and non-partisan – are more 

expensive on the whole and draw comparatively more campaign donations from interest 

groups than do retention elected races for state high courts (Sample et al. 2010, 14).  

Thus, a rank ordering is expected with competitively elected state high courts attracting 

the greatest interest group participation as amicus curiae with retention elected state high 

courts and appointed courts attracting comparatively fewer amicus brief filings. 

 

H4a:  Cases under consideration by competitively elected state high courts are 

expected to be targeted most by interest groups seeking to file amicus curiae 

briefs.    

 

H4b:  Cases being considered by retention elected state high courts are expected to 

be the target of greater interest group participation as amicus curiae than are 

courts retained by appointive methods.   

 

There is reason to believe, however, that interest groups will not necessarily target 

all competitively elected state high courts equally.  In fact, if acting strategically, groups 

may target elected state high courts that are ideologically sympathetic to a groups’ policy 

goals.   
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H5:  An interest group is more likely to file amicus briefs in cases being 

considered by elected state high courts that are ideologically similar to the group.     

 

 

Data and Measures 

To test these hypotheses, I utilize an original dataset assembled from the content 

analysis of over 2300 state supreme court cases across three major areas of litigation – 

products liability, environmental law, and free speech and expression – from 1995 

through 2010.  These data represent the universe of cases heard and decided with full 

opinions in state high courts in each of the three areas of case law.  These three areas of 

law draw relatively high levels of amicus participation across the state high courts and 

offer a diverse range of organized interests represented by amici.     

Amicus Curiae Participation 

 Data on interest groups participation as amici was gathered to capture the identity 

of each group filing as amicus and the type of group filing each brief.  While there was a 

wide range of interest group types filing as amicus curiae, each area of law attracted 

briefs largely from certain types of groups.  Table 13 shows the distribution of amicus 

brief filings by group type across each area of case law.  Cases involving products 

liability were dominated by two types of organized interests – business or corporate 

interests and legal groups.  Environmental law cases drew a majority of amicus briefs 

from business interests, government interests, and environmental groups.  And while 

there was no single group type responsible for a majority of the amicus filings in free 
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speech and expression cases, civil rights and civil liberties groups, business interests, 

public interest groups, and government interests all had a similarly strong presence as 

amicus curiae in these cases.  The diverse set of groups filing briefs in free speech and 

expression cases suggests that the outcomes of court decisions in this area of case law 

affects a wider range of groups than then other areas of law examined here. 

 

Table 13.  Types of Organized Interests Participating Amicus Curiae 1995 – 2010  

 Products Liability Environmental Law Free Speech & 

Expression 

 

 

Amicus Type 

# of Amicus Briefs 

(% briefs filed by 

group type) 

# of Amicus Briefs 

(% briefs filed by 

group type) 

# of Amicus Briefs 

(% briefs filed by 

group type) 

    

Individual 22 

(3.3%) 

22 

(3.8 %) 

23 

(4.1%) 

Business/Corporation 346 

(51.6%) 

189 

(32.6%) 

113 

(20.0%) 

Government 26 

(3.9%) 

156 

(26.9%) 

86 

(15.2%) 

Medical/Health 22 

(3.3%) 

19 

(3.3%) 

17 

(3.0%) 

Union 12 

(1.7%) 

4 

(0.7%) 

17 

(3.0%) 

Civil Rights & 

Liberties 

0 

(0.0%) 

5 

(0.8%) 

129 

(22.9%) 

Religious 0 

(0.0%) 

3 

(0.5%) 

24 

(4.3%) 

Environmental 0 

(0.0%) 

132 

(22.8%) 

2 

(0.4%) 

Public Interest 62 

(9.2%) 

36 

(6.2%) 

113 

(20.0%) 

Legal 181 

(27.0%) 

14 

(2.4%) 

40 

(7.1%) 

 

Total Briefs 

 

671 

 

580 

 

564 

 

Data on the ideological direction of the court outcome advocated by each 

brief/group were also gathered through content analysis of the amicus briefs, and when 
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not available, the published court decision.   In the context of products liability cases, a 

liberal court decision is one in which the state high court rules in favor of the consumer 

over the business or corporation that developed or manufactured the product at issue in a 

given case.  In cases of environmental law, a liberal outcome is one that favors the 

protection of the environment over the interests of business, individuals, or the 

government.  A liberal outcome in a free speech cases is one that favors the expansion of 

first amendment rights for individuals, groups, or businesses rather than limiting and 

restricting these rights.   

 

Figure 13.  Types of Interest Groups Filing as Liberal and Conservative Amici in 

Products Liability Cases 
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Figures 13 – 15 show the distribution of amicus briefs filed by the types of 

interest groups advocating for either a liberal or conservative ruling.  By examining these 

figures, we see that amicus briefs advocating for liberal outcomes were overwhelmingly 

filed by legal groups like the National Trial Lawyers Association and the Association of 

Trial Lawyers for America.  Business and corporate interests dominated the filing of 

conservative amicus briefs in products liability cases with groups like the U.S. Chamber 

of Commerce and the Products Liability Advisory Council serving frequently as repeat 

players.  Liberal amici in environmental cases were largely filed by environmental and 

government interests, while conservative amici in these cases were filed primarily by 

business and corporate interests.  National environmental groups were often repeat 

players as amici in environmental cases with groups like the National Resources Defense 

Council, Sierra Club, and the National Wildlife Federation filing in multiple cases.   
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Figure 14. Types of Interest Groups Filing as Liberal and Conservative Amici in 

Environmental Law Cases 
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the Reporters’ Committee on Freedom of the Press serving as repeat players.  

Government interests were the most frequent filers of amicus briefs advocating for 

conservative outcomes in free speech cases.   

 

Figure 15.  Types of Interest Groups Filing as Liberal and Conservative Amici in Free 

Speech Cases 
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Dependent Variable 

 In order to determine what factors attract interest groups to participate as amicus 

curiae in state high courts, the dependent variable is a dichotomous measure of whether 

or not a case attracted at least one amicus brief.  In order to account for the possibility 

that organized interests with different ideological agendas utilize different strategies 

when lobbying the courts (O’Connor and Epstein 1983) and may therefore target 

different cases and different courts, two multilevel logit models will be estimated, one 

using the dependent variable, Liberal Amici, indicating the presence of at least one liberal 

amicus brief in a case and another, Conservative Amici, for when one or more 

conservative amicus briefs are filed in a given case.     

Independent Variables 

 To test the Informational Need Hypothesis, a variable Lower Court Direction is 

included and coded as 1 for a liberal lower court ruling and 0 for a conservative ruling.  

In the model predicting liberal amicus filings, the direction of the lower court decision is 

expected to be inversely related to the presence of a liberal amicus brief, while the 

measure is expected to be positively related to the presence of a conservative brief.   

 Several independent variables are included to assess the efficacy of the 

Institutional Capacity and Court Receptivity Hypotheses.  To determine if the 

organizational capacity of state high courts attracts interest group involvement as amici, a 

measure of Court Professionalization is included.  Squire’s (2008) measure of state 

supreme court professionalism is utilized to measure the degree to which a state high 

court has both the ability to generate and evaluate information.  The index measure 
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includes state high court salaries, number of law clerks available to each judge, and level 

of docket control to assess the relative level of professionalization across state high 

courts.  The score ranges from a high of 1.004 for the Supreme Court of California to a 

low of 0.253 for the North Dakota Supreme Court. 

 To determine if interest groups file amicus briefs in cases heard by ideologically 

sympathetic courts, a measure of state supreme court ideology is needed.  The measure of 

court ideology used is the common-space campaign finance ideology estimates created 

by Bonica and Woodruff (2014).  These judicial CFscores were created from campaign 

finance data between 1979 and 2012, which was utilized to produce scaled estimates of 

ideology based on individual-level campaign finance data for each justice either as a 

candidate, as a contributor, or as an appointee (Bonica and Woodruff 2014, p6).  Court-

level CFscores are utilized, which represent the CFscore for the median justice on each 

state high court in the year a case was decided.
30

  The variable Court Liberalism ranges 

from -1.21 (Idaho) to 1.52 (New Jersey), with positive scores representing more liberal 

courts and negative scores more conservative.
31

  This measure is expected to be 

positively related to liberal amici participation and inversely related to participation by 

conservative amici.   

 To test how the institutional context of state supreme courts functions to attract or 

deter interest groups from filing amicus curiae briefs, several variables are included in the 

models.  Each cases is coded for the method by which judges on the state high courts are 

                                                 
30

 Data on court composition for each state was gathered from several sources including, state “blue 

books”, the American Bench biographical directories, and existing datasets such as the State Supreme 

Court Data Project and Bonica and Woodruff’s (2012) dataset of judge ideology scores. 
31

 Lack of CFscores for some justices in the state supreme courts of Alaska, South Carolina and Virginia 

necessitated the exclusion of all cases from these states from the final analysis.  In a few other state/year 

combinations, the CFscore of a single state supreme court justice was unavailable and thus necessitated the 

exclusion of a some cases from CT, DE, IL, IN, ME, NE, NV, OK, and TX.     
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retained.  Retention systems are represented by three indicator variables – Competitive 

Elections (partisan and non-partisan), Retention Elections, and Appointment 

(gubernatorial and legislative) – each coded 1 for the system and 0 otherwise
32

.  Data for 

judicial retention method were gathered from the American Judicature Society website 

that chronicles both the current method of selection and retention for state courts and the 

historical evolution of these selection systems, including when, if ever, selection methods 

were altered in each state.
33

  The measures for competitive and retention elections are 

expected to be positively associated with the presence of amici, with competitive 

elections being associated with a greater probability of amicus filings than retention 

elections.  However, to determine if interest groups strategically target state high courts 

based on both retention method and ideology, the retention system indicators are also 

interacted with the measure of court liberalism.   

 The model also includes a control variable for the restrictiveness of state high 

court filing rules regarding amicus curiae briefs.  Each state court system promulgates 

rules that regulate the timing, information, and permissions that are required when 

petitioning a court to file as amicus curiae.  Court rules regarding the amount of time 

groups have to request permission to participate as amicus curiae in a case are fairly 

standard across states.  Similarly, there is little variation across state courts regarding the 

disclosure of the interests of the group filing as amicus curiae
34

 (Corbally, Bross, and 

Flango 2004).  However, state high courts vary greatly with regard to the number of ways 

                                                 
32

 Because the focus here is on the mechanism used to retain state high court judges, PA, IL, and NM are all 

coded as retention elected courts despite the fact that these states’ use of partisan elections for initial 

selection of judges.   
33

 See “Judicial Selection in the States” at http://www.judicialselection.us/ last accessed 26 October 2014.   
34

 Only NY, IL, AR, and WY allow groups to participate as amicus curiae without disclosing the interests 

of the group and how the group is affected by the case in which it is filing. 
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a group can obtain permission to participate as amicus curiae.  Included in the model is a 

measure devised by Corbally, Bross and Flango (2004) that captures the relative 

difficulty of amicus filing requirements found in each state high court.  The variable 

Amici Difficulty codes each state high court on a continuum from 1 to 3, where a court 

coded as 1 has the least restrictive filing rules and a court coded as 3 has the most 

restrictive rules.  The difficulty of amicus filing rules is expected to be inversely related 

to the presence of liberal and conservative amici.   

 To control for the possibility that interest groups may be more likely to lobby 

courts from states that are more ideologically similar to the group, the Erickson, Wright 

and McIver (1993) measure of state ideology is included.  Interest groups, especially 

those that do not regularly engage in lobbying the judiciary, may know less about the 

ideology of the judges sitting on each state high court, but may have a better sense of the 

overall ideological affinity of the state in which each court functions.  In this sense, state 

ideology may be perceived by interest groups to indirectly affect state high court decision 

making as the judges that sit on state high may share the overall ideological proclivities 

of the states in which they reside.   

 Issue-specific controls are also included to control for case-level factors that may 

attract interest group participation as amicus curiae, but that are specific to the area of 

case law being considered.  Products liability cases regularly pit an individual litigant or a 

class of litigants against a corporation or manufacturer whose liability for a product is 

being questioned in court. An indicator variable is included in the products liability 

model to control for the presence of a jury award for the plaintiffs in the lower court.  It is 

expected that the presence of jury awards on appeal will be positively related to the 
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probability of amici participation from conservative interest groups as these groups 

would be opposed to large jury awards for tort liabilities.  In both environmental law and 

free speech cases, an indicator variable is included to control for the presence of the state 

or state agency as a litigant in a case.  Because state high courts are often deferential to 

state agencies rules and decisions, interest groups may be deterred from filing as amici.  

This variable is expected to be inversely related to the probability of an amicus filing in a 

case.    

 

Results 

 Tables 14 – 16 show the results from the multilevel logit models with state-

specific error terms estimated for each of the three areas of law.  All models include year 

fixed effects, but not state fixed effects because one of the key independent variables, a 

court’s retention system, displays virtually no variation over the timeframe examined.  

Multilevel modeling is used because the data contains observations at the case-level that 

are nested within courts.  Including random intercepts for each state high court helps to 

account for any omitted state-specific covariates that may cause correlation among cases 

filed within the same courts.  To ease the interpretation of logit coefficients in a model 

that is further complicated by the inclusion of interaction terms, average marginal effects 

were calculated to determine the substantive impact of a one unit change in each 

independent variable on the probability of a observing an amicus filing.  Average 

marginal effects are estimated holding all other predictors, including the component 

terms of all interactions, at their true values.    
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Table 14. Multilevel Logit Model Predicting Amicus Brief Filings in Products Liability Cases 

  

Liberal Brief Filed 

 

Conservative Brief Filed 

Lower Court Decision 

 

-0.067 

(0.258) 

0.511 

(0.237) 

Court Professionalization 

 

3.226 

(1.240) 

5.684 

(1.195) 

Court Liberalism 

 

1.546 

(0.608) 

-0.410 

(0.486) 

Competitively Elected Court 

 

2.289 

(0.669) 

2.156 

(0.601) 

Retention Elected  

Court 

2.282 

(0.611) 

2.226 

(0.601) 

Competitively Elected X Court 

Liberalism 

-2.176 

(0.726) 

0.373 

(0.584) 

Retention Elected X Court 

Liberalism 

-1.682 

(0.738) 

0.206 

(0.633) 

Amicus Filing Rules 

 

-0.113 

(0.258) 

0.111 

(0.234) 

State Ideology 

 

0.151 

(0.033) 

0.116 

(0.028) 

Award for Damages 

 

-0.126 

(0.313) 

0.527 

(0.281) 

Constant 

 

-2.973 

(0.996) 

-5.606 

(1.013) 

N 

% Correctly Predicted 

% Reduction in Error 

666 

83.6 

23.2 

666 

80.5 

34.7 
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Table 15. Multilevel Logit Model Predicting Amicus Brief Filings in Environmental Law Cases 

  

Liberal Brief Filed 

 

Conservative Brief Filed 

Lower Court Decision 

 

-0.287 

(0.218) 

0.218 

(0.214) 

Court Professionalization 

 

2.000 

(1.150) 

2.216 

(0.933) 

Court Liberalism 

 

-1.329 

(0.475) 

-0.746 

(0.403) 

Competitively Elected Court 

 

1.248 

(0.571) 

0.968 

(0.489) 

Retention Elected  

Court 

0.430 

(0.546) 

0.945 

(0.595) 

Competitively Elected X Court 

Liberalism 

0.779 

(0.559) 

0.539 

(0.479) 

Retention Elected X Court 

Liberalism 

1.545 

(0.703) 

0.945 

(0.595) 

Amicus Filing Rules 

 

0.401 

(0.247) 

0.177 

(0.198) 

State Ideology 

 

0.104 

(0.027) 

0.060 

(0.022) 

State Party to Case 

 

-0.663 

(0.221) 

-0.398 

(0.215) 

Constant 

 

-1.780 

(0.951) 

-2.695 

(0.785) 

N 

% Correctly Predicted 

% Reduction in Error 

650 

81.5 

31.4 

650 

79.8 

8.4 
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Table 16. Multilevel Logit Model Predicting Amicus Brief Filings in Free Speech Cases 

  

Liberal Brief Filed 

 

Conservative Brief Filed 

Lower Court Decision 

 

0.087 

(0.206) 

0.258 

(0.242) 

Court Professionalization 

 

2.363 

(0.757) 

2.989 

(0.864) 

Court Liberalism 

 

-0.639 

(0.389) 

-0.114 

(0.405) 

Competitively Elected Court 

 

1.309 

(0.460) 

0.540 

(0.528) 

Retention Elected  

Court 

0.745 

(0.434) 

0.264 

(0.499) 

Competitively Elected X Court 

Liberalism 

0.666 

(0.458) 

0.171 

(0.507) 

Retention Elected X Court 

Liberalism 

0.837 

(0.531) 

0.196 

(0.604) 

Amicus Filing Rules 

 

-0.136 

(0.162) 

0.073 

(0.189) 

State Ideology 

 

0.102 

(0.021) 

0.080 

(0.024) 

State Party to Case 

 

-0.190 

(0.189) 

-0.314 

(0.226) 

Constant 

 

-2.214 

(0.639) 

-3.206 

(0.723) 

N 

% Correctly Predicted 

% Reduction in Error 

803 

79.3 

8.8 

803 

87.8 

14.0 
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 The Informational Need Hypothesis gained its only empirical support from the 

Products Liability Model that estimated the likelihood of observing amicus participation 

by conservative groups.  When interest groups with more conservative agendas determine 

where to file amicus briefs in products liability cases, they appear to target cases in which 

their preferred policy positions were unsuccessful in the lower courts.  In this model, 

conservative interest groups are more likely to use amicus curiae briefs to provide 

information to state high courts that runs counter to the liberal, pro-plaintiff ruling 

promulgated by the lower court.  More specifically, holding all other variables at their 

true values, products liability cases in which the lower court issued a liberal ruling will be 

7.5 percent more likely to attract amicus participation by conservative groups when the 

case reaches the state high court.  This suggests that in some instances, groups are 

targeting cases in which they believe their information and expertise can be helpful in 

overcoming a state high court’s deference to the decision of the lower court.    

Many of the Institutional Capacity and Court Receptivity Hypotheses showed 

highly significant and substantial effects on the likelihood of attracting amicus 

participation in state high courts.  As hypothesized, interest groups are attracted to 

participate as amicus curiae in cases under consideration by state high courts with greater 

organizational capacities to generate and evaluate information.  The average marginal 

effects of Court Professionalization show that the organizational capacity of a state high 

court provides the greatest substantive impact on the likelihood of observing amicus 

participation across all three areas of law.  Table 17 shows the average marginal effect of 

Court Professionalization estimated for the courts falling in the 10
th

 and 90
th

 percentile of 

professionalization.  Here we see that, across all models, save the environmental law 



 

 

120 

 

model estimating liberal amicus participation, more professionalized court attract amicus 

briefs at higher rates than less professionalized courts.  The starkest contrast comes from 

the Products Liability Model where a court falling in the 90
th

 percentile of 

professionalization increases the likelihood of conservative amicus participation by more 

than one hundred percent.  A similar case heard in a court falling in the 10
th

 percentile of 

professionalization is 44.4 percent more likely to attract conservative interest group 

participation.  In the Free Speech and Expression Model, cases heard before the 90
th

 

percentile of most professionalized court are 34.9 percent more likely to attract 

conservative amici than in courts falling in the 10
th

 percentile on court 

professionalization.  These same cases are 22.6 percent more likely to attract liberal 

amicus filings when heard before a court in the 90
th

 percentile of professionalization as 

compared to much less professionalize court falling in 10
th

 percentile.  Court 

professionalization also has a significant substantive impact on amicus filings in the 

Environmental Law Model, but only when predicting the participation of conservative 

interest group involvement.  Here, the increase in likelihood of observing conservative 

amici in the more professionalized courts falling in the 90
th

 percentile as compared to the 

less professionalized courts falling in the 10
th

 percentile is 21.0 percent.   
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Table 17.  Average Marginal Effects of Multilevel Logit Estimates 

 Products Liability Environmental Law Free Speech & Exp. 

 

Predictors 

Liberal 

Amici 

Conserv. 

Amici 

Liberal 

Amicus 

Conserv. 

Amicus 

Liberal 

Amicus 

Conserv. 

Amicus 

Court 

Professionalization 

    among 10 pctl.   

    most prof. courts 

    among 90 pctl.  

    most prof. courts 

    0.375** 

(0.140) 

    0.252** 

(0.049) 

  0.555* 

(0.273) 

    0.815** 

(0.156) 

    0.441** 

(0.043) 

    1.072** 

(0.161) 

0.318 

(0.180) 

  0.265* 

(0.116) 

0.387 

(0.252) 

  0.334** 

(0.138) 

  0.243** 

(0.064) 

  0.453* 

(0.231) 

    0.356** 

(0.112) 

    0.252** 

(0.047) 

    0.478** 

(0.184) 

   0.314** 

(0.090) 

   0.171** 

(0.020) 

   0.520** 

(0.208) 

Court Liberalism 

 

    among 10 pct.  

    liberal courts 

    among 50 pctl. 

    liberal courts 

    among 90 pct.  

    liberal courts 

    0.007 

(0.032) 

-0.038 

(0.036) 

0.001 

(0.039) 

0.040 

(0.044) 

-0.024 

(0.038) 

-0.027 

(0.040) 

-0.024 

(0.036) 

-0.022 

(0.032) 

-0.106 

(0.100) 

-0.136 

(0.097) 

 -0.128 

(0.102) 

-0.068 

(0.047) 

-0.045 

(0.033) 

-0.071 

(0.051) 

-0.052 

(0.038) 

-0.031 

(0.026) 

-0.010 

(0.028) 

-0.020 

(0.031) 

-0.013 

(0.030) 

-0.004 

(0.029) 

0.002 

(0.023) 

0.002 

(0.023) 

0.002 

(0.024) 

0.003 

(0.025) 

Competitively 

Elected Courts 

    among 10 pctl.     

    liberal courts 

    among 50 pctl.  

    liberal courts 

    among 90 pctl.     

    liberal courts 

    0.295** 

(0.050) 

    0.133 

(0.190) 

    0.313** 

(0.057) 

    0.471** 

(0.064) 

    0.291** 

(0.062) 

  0.251* 

(0.107)          

    0.292** 

(0.060) 

    0.326** 

(0.086) 

    0.249** 

(0.087) 

0.089 

(0.061) 

    0.244** 

(0.090) 

    0.324** 

(0.104) 

    0.186** 

(0.076) 

0.087 

(0.149)      

    0.181* 

(0.081) 

    0.247** 

(0.093) 

0.109 

(0.123) 

    0.220** 

(0.062) 

    0.220** 

(0.062) 

    0.316** 

(0.068) 

0.065 

(0.052) 

0.041 

(0.096) 

0.062 

(0.055) 

0.085 

(0.067) 

Retention Elected 

Courts 

    among 10 pctl.     

    liberal courts 

    among 50 pctl.  

    liberal courts 

    among 90 pctl.     

    liberal courts 

    0.323** 

(0.070) 

0.094 

(0.143) 

    0.380** 

(0.078) 

    0.551** 

(0.077) 

    0.342** 

(0.076) 

    0.321** 

(0.139)       

    0.346** 

(0.072)        

    0.366** 

(0.010) 

    0.158 

(0.090) 

-0.190 

(0.179) 

0.121 

(0.093) 

    0.369** 

(0.136) 

0.131 

(0.078) 

-0.072 

(0.151) 

0.108 

(0.079) 

  0.265* 

(0.125) 

    0.154** 

(0.059) 

-0.006 

(0.129) 

  0.143* 

(0.065) 

    0.287** 

(0.093) 

0.036 

(0.048) 

0.009 

(0.100) 

0.032 

(0.051) 

0.058 

(0.077) 

Lower Court 

Decision 

-0.008 

(0.030) 

  0.075* 

(0.035) 

-0.046 

(0.034) 

0.033 

(0.032) 

0.013 

(0.031) 

0.028 

(0.027) 

Amicus Filing Rules 

 

-0.013 

(0.030) 

0.016 

(0.034) 

0.064 

(0.039) 

0.027 

(0.030) 

-0.020 

(0.024) 

0.008 

(0.020) 

State Ideology 

 

    0.018** 

(0.003) 

    0.017** 

(0.004) 

   0.016** 

(0.004) 

   0.009** 

(0.003) 

   0.015** 

(0.003) 

   0.008** 

(0.003) 

State Party to Case 

 

____ ____    0.104** 

(0.037) 

-0.061 

(0.033) 

-0.029 

(0.028) 

-0.033 

(0.024) 

Award for Damages 

 

-0.015 

(0.036) 

0.076 

(0.040) 

____ ____ ____ ____ 

**p<0.01 *p<0.05 
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Interest groups also appear to be attracted to cases pending before courts that are 

accountable to the public.  Competitive elections had significant and positive effects as 

compared to reappointed courts in all but one model.
35

  When considering matters of 

environmental law, a case heard before a competitively elected court as compared to a 

reappointed court increases the probability of attracting liberal amicus filings by nearly 

25 percentage points and conservative amicus filings by 18.6 percentage points.  Cases of 

products liability pending before competitively elected state high courts increase the 

likelihood of liberal and conservative interest group participation by 29.5 and 29.1 

percentage points respectively.  And in matters of free speech and expression, the very 

fact that a case is heard by a competitively elected state high court rather than a 

reappointed court increases the likelihood of attracting liberal amicus participation by 

nearly 23 points.  However, the rank ordered expectation that competitively elected 

courts will be more attractive lobbying venues than retention elected courts does not hold 

true across the models.  In fact, the inverse rank ordering is actually observed in matters 

of products liability where interest groups are more likely to file amicus curiae in cases 

pending before retention elected state high courts.  Products liability cases considered by 

retention elected courts are associated with a 32.3 and 34.2 point increase in the 

probability of attracting liberal and conservative amicus participation.   

 Interestingly, there does not appear to be an ideological dimension to an interest 

group’s decision to target publically accountable courts.  That is, interest groups do not 

appear to be targeting elected state high courts that are ideologically sympathetic to the 

policy goals of the group.  Both liberal and conservative groups seem to be willing to 

                                                 
35

 Court Professionalism and Retention Systems are not highly correlated with one another with a 

Spearman’s rho coefficient of 0.128.   
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target competitively elected state high courts more frequently with third party briefs, 

regardless of the ideological make-up of the court itself.  The only evidence of 

ideological considerations when targeting competitively elected state high courts comes 

from liberal groups who avoid filing amicus curiae in the most conservative of courts.  

This suggests that liberal groups feel their information will be less valued in the decision 

making calculus of competitively elected conservative courts.   

Perhaps surprisingly, court liberalism had no independent or conditioning effect 

on the likelihood of amicus participation in any of the three areas of law examined here.  

Contrary to expectations, neither interest groups advocating for liberal outcomes nor 

groups arguing for conservative outcomes appear to be strategically targeting cases 

pending before ideologically sympathetic courts when making lobbying decisions.  

However, the control for state ideology did produce significant effects across all models, 

holding all other factors at their true values.  This suggests that interest groups may look 

to the overall ideological preferences of a state as an indicator of how liberal or 

conservative a state high court may be when making decisions about where to file amicus 

briefs.  What is interesting about the results of the state ideology measure is that it 

suggests liberal and conservative groups are targeting cases differently depending on the 

ideology of a given state.  Across all three models, liberal interest groups are more likely 

to target cases heard by courts in liberal, ideologically similar states.   Conservative 

groups were also more likely to target these liberal-leaning states, suggesting that 

conservative groups hope to use the information in their briefs to persuade courts from 

ideologically divergent states.  However, it is important to note that the substantive 

impact of state ideology on the likelihood of a case attracting liberal and conservative 
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amicus filings is extremely small.  In all models, the average marginal effects of state 

ideology across the entire range of values is only associated with between a 0.03 and 2.1 

percentage point increase in the likelihood of attracting amicus participation.   

There were mixed results for several of the other control variables included in the 

models.  Surprisingly, the restrictiveness of amicus filing rules did not significantly 

decrease the likelihood of interest group participation as amici in any of the models.  This 

may be a result of the fact that although there is some variation in the number of ways 

groups can gain permission from state courts to file amicus curiae, the other rules that 

regulate amicus filings are rather similar across state courts.  For example, rules that 

dictate that amicus filers disclose their interest in a given case, rules that establish the 

timeframe in which amicus briefs must be filed, and rules that determine whether or not 

amici are permitted at oral arguments, are all fairly uniform across state high courts.   

Issue-specific controls faired moderately better where the indicator of state 

agency participation as a litigant in the Environmental Law Model had a statistically 

significant marginal effect on the filing of amicus briefs.  As hypothesized, the state 

participating as a litigant in a case deterred liberal and conservative groups from filing as 

amici, with liberal groups being slight more than 10 percent and conservative groups just 

over 6 percent less likely to participate as amicus curiae when an arm of the state was 

involved in the litigation.  The indicator for a lower court jury award in the Products 

Liability Model narrowly missed an acceptable level of statistical significance, but was 

signed in the expected direction, indicating that conservative interest groups, largely 

dominated by business and corporate interests in products liability cases, are inclined to 

file as amici when a large jury award for tort liability is at issue.     
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Discussion 

Interest groups appear to consider the institutional capacity and receptivity of a 

state high court, much more than the informational need of a given case, when making 

strategic calculations about where to expend their resources when lobbying state supreme 

courts.  Unlike when lobbying the U.S. Supreme Court, interest groups seeking to exert 

policy influence in state courts of last resort must navigate different institutional 

environments that render some state high courts more attractive as lobbying venues than 

others.  More professionalized state high courts and courts that are accountable to the 

public through contested or retention elections make cases pending in these courts more 

attractive to interest group participation as amicus curiae.  Thus, it appears that organized 

interests consider the organizational capacity and institutional receptivity of the courts in 

which a case is pending in order to make strategic decisions about where amicus 

information will have the greatest chance of achieving policy influence.    

Results of this study indicate that interest groups view courts with greater access 

to resources, staff, and docket control as better arenas for presenting their policy 

expertise.  This should not be surprising given the unique nature of lobbying courts.  

Unlike lobbying in legislative or administrative arenas, lobbying the courts through 

amicus curiae briefs severely limits the amount of control a group has over their 

advocacy campaign.  Participation as amicus curiae affords groups neither control over 

the strength of the case nor the legal framework within which their argument is presented 

to the courts.  As, such, it appears that interest groups are strategically targeting advocacy 

efforts on cases pending before more professionalized courts in hopes that the greater 
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resources possessed by these courts will translate into a greater ability to utilize and 

evaluate the information provided in amicus briefs. 

And while interest groups do not seem to be targeting their amicus information at 

ideologically sympathetic courts, they do target publically accountable courts, suggesting 

an overall perception among organized interests that elected courts are more receptive to 

the information and arguments of outside interests filing as third parties to a case.  

Perhaps interest groups feel a connection with elected judiciaries because these courts 

have a closer link to citizens and thus may be more receptive to the concerns of citizens 

and groups participating as amici.  Or perhaps the affinity of interest groups to engage 

publically accountable courts, especially competitively elected courts, is driven by the 

belief that the electoral connection and the need to raise money to mount judicial 

campaigns make these courts more receptive to the preferences of outside groups, some 

of whom regularly contribute to judicial campaigns.  Future analysis is needed to 

definitively determine the motivating forces behind interest group attraction to elected 

state judiciaries. 

While the results of this analysis suggest that the informational need of a given 

case does not appear to be of major concern to most interest groups seeking to file amicus 

curiae, a variable omitted from this study may potentially offer a better measure of 

informational need.  Interest groups may target legally complex cases in which to file 

amicus curiae in hopes of offering unique information or legal frameworks from which 

the court can render a decision.  In this sense, case complexity, as measured by the total 

number of legal issues raised by a case, may be a better indicator of a case’s 

informational need than an unfavorable lower court ruling.  A measure of case 
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complexity is excluded from this analysis due to the demands of data collection, but 

including such a variable in future analyses will serve to better assess the role that 

informational need plays in the strategic considerations of organized interests seeking to 

democratically engage state high courts.     

An interesting and unexpected finding of the analysis is the affinity of groups, 

regardless of ideological policy goals, to target state high courts in more ideologically 

liberal states.  This may be an indication that interest groups use state liberalism as a 

proxy measure of court liberalism.  This is a very real possibility given that most interest 

groups lobby more frequently in the legislative and executive arenas.  And when many 

organized interests do engage the courts amicus curiae, the court that garners the most 

amici participation is by far the U.S. Supreme Court.  Thus, targeting state high courts 

based on the ideological proclivities of a court’s membership may be too information-

intensive for interest groups given their infrequent participation in this lobbying venue.   

Alternatively, the propensity of all groups to engage more liberal courts may be a product 

of interest group density in liberal states.  If there are more interest groups participating in 

lobbying activities in liberal as compared to conservative states, the affinity of both 

liberal and conservative groups to target courts in liberal states could be a byproduct of 

the location and density of the interest groups themselves.  The inclusion of a control for 

the concentration of interest groups across states could shed some light on this possible 

relationship.   

Ultimately, the results of this study suggest that the way in which state high courts 

are structured, both in terms of organizational resources and method of judicial selection 

and retention, have tangible effects on the way in which citizens and interest groups 
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choose to engage the courts as third parties.  Prospective amicus filers appear to be 

making strategic calculations about which high courts will be most amenable to the 

interests of third-party groups to litigation and which high courts will have the 

institutional capacity to make use of the information provided in amicus briefs.  As 

strategic actors with limited resources, organized interests target cases heard before more 

professionalized courts and courts with public accountability.  Through strategic lobbying 

efforts like these, interest groups participating as amicus curiae in state high courts are 

able to provide advocacy efforts on behalf of their members while providing this 

information in environments that offer the best chances for lobbying success.  
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CHAPTER 5 

CONCLUSION 

 

Amicus Curiae: “Latin for ‘friend of the court’.  A person who is not a 

party to a lawsuit but who petitions the court or is requested by the court 

to file a brief in the action because that person has a strong interest in the 

subject matter. . . . Black’s Law Dictionary (8th ed. 2004). 

 

The American political system affords citizens and groups many democratic 

mechanisms through which they can engage the political process to pursue policy 

preferences.  However, the adversarial nature of the United States’ common law judicial 

system largely precludes the participation of third parties to a suit.  Despite its origins as 

a “friend of the court” whose function was to provide impartial information to benefit the 

court, today’s amicus curiae briefs rarely serve this selfless and objective purpose.  

Instead, use of the amicus curiae brief has evolved from friendship to advocacy, serving 

as the primary outlet for the democratic participation of citizens and groups who have 

vested interests in the outcome of legal disputes.  This dissertation investigates the 

influence and strategies of interest groups filing amicus curiae in state high courts and 

offers systematic proof that these third party briefs are capable of influencing case 

outcomes and thus translating collective action into policy success in the courts.    

Results of Chapter 2 provide substantial evidence that interest group efforts to 

lobby state high courts for preferred policy outcomes are not fruitless endeavors.  Amicus 

briefs are, in fact, able to influence case outcomes, but the efficacy of these briefs appears 

to be conditional on institutional variation across courts and the area of case law in which 

amici are filed.  Amicus briefs, whether advocating for liberal or conservative outcomes, 
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are uniformly influential on case outcomes in the more complex area of free speech and 

expression law.  However, in the highly politicized area of products liability law, amicus 

influence is structured by method of judicial retention such that amicus influence is only 

found in competitively elected high courts and only when the briefs are filed by 

concentrated interests known to be large-scale contributors to judicial campaigns.  In 

matters of environmental law, an area of law that is highly regulatory in nature and where 

judicial outcomes are strongly tied to statutory construction, amicus brief influence 

appears scant.   

Chapter 3 attempts to uncover the mechanism at work behind the influence of 

amicus curiae briefs demonstrated in Chapter 2.  Traditional theories of judicial decision 

making are combined with psychological theories of confirmation bias and motivated 

reasoning to generate hypotheses regarding the circumstances under which amicus briefs 

are expected to be influential to the decision making of individual state high court judges.  

Results overwhelmingly suggest that, more often than not, judges are influenced by the 

informational content of the amicus briefs rather than conforming to the expectations 

consistent with theories of motivated reasoning or attitudinal decision making.  While 

judges appear to be influenced by personal ideological predisposition in all areas of law 

examined, amicus briefs advocating for both liberal and conservative outcomes in matters 

of products liability and free speech and expression are found to exert an independent 

influence on the decision making of all state high court judges, irrespective of a judge’s 

ideological predispositions.  Indeed, amicus curiae appear most effective when received 

by moderate and ideologically incongruent judges, especially in the area of free speech 

and expression law.  Interestingly, under certain institutional arrangements, namely 
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competitive elections, the independent influence of amicus briefs is found to be 

significantly greater than in reappointed or retention elected courts.  Thus it appears that 

the electoral connection created by partisan and non-partisan elections incentivize state 

high court judges to be more receptive and responsive to the policy concerns of interest 

groups and individuals filing amicus curiae.   

The analysis presented in Chapter 4 moves away from exploring the influence of 

amicus curiae briefs to investigate interest group strategies when engaging state high 

courts in lobbying activities.  This paper develops a theoretical framework for 

understanding interest groups strategies when engaging state judiciaries and tests the 

resulting hypotheses with data on amicus participation in state high court cases.  Results 

suggest that organized interests make strategic decisions about where to file amicus 

curiae based largely on the organizational capacity and institutional receptivity of the 

courts in which a case is pending.  Cases pending in more professionalized state high 

courts and courts that are accountable to the public through contested elections or 

retention elections attract interest group participation as amicus curiae with greater 

frequency than do reappointed courts.  Thus, it appears that organized interests recognize 

that courts with greater resources and staff and those accountable to the public are both 

better equipped and more receptive to the policy expertise of interest groups filing amicus 

curiae.   

    The analysis in Chapter 4 also answers a question of critical import to the findings 

of amicus brief influence presented in Chapter 2.  Is the evidence of interest group 

influence merely an artifact of careful venue shopping on the part of interest groups?  

That is, are interest groups choosing to file amicus briefs in courts and cases in which 
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they are most likely to win, thus calling into question the causal link between amici and 

case outcomes?  The results of this analysis suggest a negative answer to this question, as 

interest groups do not appear to be filing amicus curiae solely in ideologically 

sympathetic courts where they have a greater chance of securing a policy victory.  As 

such, the results of this analysis serve to bolster the evidence supporting amicus brief 

influence found in Chapter 2.   

 Collectively, the analyses in this dissertation serve to both broaden and deepen 

our understanding of interest group lobbying in state high courts.  Results demonstrate 

how the institutional design of state high courts, specifically the methods used to retain 

judges, structures both the ability of interest groups to influence judicial decision making 

and interest group strategies when deciding to file amicus curiae.   

 

Implications 

Several findings of this dissertation have policy implications for those concerned 

with the institutional design of state judiciaries and the influence of interest groups in the 

judicial process.  When considered together, the results of Chapters 2 and 3 suggest that 

the mechanism of amicus brief influence is altered by the method of judicial retention 

used by a state.  While the results largely suggest that amicus curiae influence stems from 

an important informational role, it appears that the electoral connection created by 

partisan and non-partisan elections ties the responsiveness to amicus filings to the 

reelection concerns of individual judges.  However, competitive elections only appear to 

structure the mechanism of interest group influence in more politically contested areas of 

law like products liability.  In these cases there appears to be a link between concentrated 
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amicus activity by the nation’s two largest trial lawyers associations who are frequent, 

large-scale donors to judicial campaigns and judicial outcomes.  The fact that method of 

judicial retention structures the responsiveness of judges and courts to the policy wishes 

of organized interests has serious policy implications for those concerned that judicial 

elections may have deleterious effects on judicial impartiality.   

However, for those who believe that individuals and groups should have 

democratic outlets for pursuing policy preferences in all branches of government, 

including the courts, the results of these analyses suggest that judicial elections, both 

contested and retention elections actually increase the democratic nature of state high 

courts by attracting greater group participation.  Results of Chapters 2 and 3 show that 

courts and judges who are accountable to the electorate are more responsive to the policy 

wishes of citizens and groups lobbying in the judicial arena.  Indeed, the results of 

Chapter 4 clearly indicate that interest groups recognize that the electoral connection 

created by judicial elections make these courts better venues for amicus brief 

participation.  In fact, it appears that interest groups believe their policy expertise will be 

better received by courts with some level of public accountability.  In this sense, judicial 

elections serve to increase the pluralist nature of state high court decision making.   

 The results of this study are also suggestive of several strategies that will assist 

interest groups in lobbying state high courts more effectively.  First, when filing amicus 

curiae, groups with a vested interest in influencing the outcomes of cases in complex 

areas of case law may be better served by using their policy expertise to provide the 

courts with novel information and legal arguments.  It is in more complex areas of case 

law like free speech and expression that amicus briefs appear to play an informational 
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role and influence state high court decision making.  Alternatively, when lobbying courts 

in politically charged areas of law, policy success may be greatest when concentrated 

interests lobby the courts both as amicus curiae and as campaign contributors.  Indeed, 

the electoral connection in partisan and non-partisan elected courts appears to make 

courts more responsive to amici filed by the concentrated interests who regularly donate 

to judicial campaigns.  The results also suggest a cautionary message for environmental 

groups who lobby state high courts as amicus curiae.  Amicus brief influence on case 

outcomes appears virtually non-existent in cases of environmental law where judicial 

decision making is highly constrained by statutory construction.  If the goal of 

environmental groups filing amicus curiae in matters of environmental law is policy 

influence rather than goals of organizational maintenance, then group resources may be 

put to better use by lobbying in other arenas.     

 

Limitations 

 While the analyses in this dissertation focus solely on the use of amicus curiae 

briefs as a vehicle of interest group lobbying, it is important to recognize that “friend-of-

the-court” briefs are not the only means by which interest groups engage state courts of 

last resort.  As discussed in the introduction, early interest group efforts to lobby the 

courts focused on fostering test cases and sponsoring cases already pending in the 

appellate stages of litigation.  While this form of interest group lobbying in the courts is 

still used today,
36

 limitations on data availability prevent this dissertation from exploring 

                                                 
36

 One only need look at the recent docket of the U.S. Supreme Court to see that interest groups continue to 

engage the courts through test cases and case sponsorship.   
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the dynamic effects of this form of interest group lobbying of state high courts.  State 

high courts differ in the amount of information regarding the organizational affiliation of 

litigant attorneys provided in the written record.  As such, there is no way to definitively 

determine which cases were sponsored by organized interests.   

 Another avenue of interest group lobbying occurs at the selection stage in states 

with judicial elections.  Here, interest groups attempt to influence the composition of 

state high courts by funding the campaigns of ideologically friendly judicial candidates 

and sponsoring attack advertising to remove ideologically hostile judges from the bench.  

Although the analysis in this dissertation finds that the presence of competitive judicial 

elections serves to alter the mechanism of interest group influence as amicus curiae in 

politically contentious areas of law, the present analysis is unable to account for the 

possible selection bias that may be occurring as a result of interest group participation at 

the selection stage.  Organized interests may systematically avoid filing amicus curiae in 

cases pending before elected courts that have already been influenced by interest groups 

during the selection process.  If groups fail to participate in lobbying activities at the 

decision-on-the-merits stage because they have already influenced the composition of the 

court at the selection stage, there is the possibility that selection bias is occurring in the 

groups we see participating amicus curiae.  While there is no definitive way of knowing 

if this type of selection bias exists, there is some evidence to suggest it is not a regular 

occurrence.  Some of the largest contributors to judicial campaigns between 2000 and 

2010 were corporate and business interests like the U.S. Chamber of Commerce and their 

state-level affiliates, plaintiff and trial attorneys like the Association of Trial Lawyers of 

America, and unions like the AFL-CIO and its local affiliates.  For the areas of law 
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examined in this dissertation, these groups were repeat filers of amicus curiae briefs, 

especially in the areas of products liability law where their policy interests are most 

affected by case outcomes.  At the very least, this anecdotal evidence suggests that 

participation at the selection stage in elected judiciaries does not deter those same 

organized interests from participating amicus curiae at the merits stage for specific cases. 

 Another limitation of the analyses contained in this dissertation is the exclusion of 

legal factors that may affect judicial decision making by individual judges, which may 

ultimately affect case outcomes.  In any given case, the legal arguments and precedent 

advanced by a petitioner or respondent may place one litigant in a stronger legal position 

than another.  As currently coded, the data sets developed and used here do not account 

for the relative strength of each litigant’s legal arguments.  Similarly, the relative 

experience of litigant attorneys may affect the outcome of cases decided by state high 

courts.  Inclusion of such considerations was prohibited due to lack of data availability 

and the difficulties involved with the creation of objective and definitive coding schemes 

to determine the relative strength of legal arguments.  However, several control variables 

are included in the models in hopes of accounting for some of these factors.  Specifically, 

the inclusion of the ideological direction of the lower court decision speaks to some 

degree to the relative strength of the litigants’ legal arguments.  Similarly, the inclusion 

of a measure of litigant resources helps to uncover the advantage of litigants with greater 

monetary and legal resources, which is invariably correlated with representation by more 

experienced attorneys.    
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Future Research 

Despite evidence from Chapter 3 that points to amicus brief information as the 

causal mechanism behind amicus curiae influence in state high court decision making, 

this dissertation falls short of definitively determining the causal mechanism behind the 

observed amicus brief influence.  The majority of evidence compiled in this dissertation 

points to the information contained in amicus briefs as the causal mechanism of interest 

group influence, but the conditional nature of this influence in competitively elected state 

high courts and in politically contentious areas of law suggest that this casual mechanism 

is not uniform across judges.  The fact that interest group influence in state high court 

decision making is greater in competitively elected courts when considering cases in 

highly politicized areas of law suggests that the causal mechanism of amicus influence is 

more closely tied to the reelection concerns of individual state high court judges rather 

than the information contained in the briefs.  When amicus briefs are filed in highly 

politicized cases by groups known to be large-scale donors to judicial campaigns, amicus 

briefs may serve more of a signaling role than an informational role to competitively 

elected judges.  As such, the information in these briefs may have little to do with their 

influence over judicial decision making in case presenting politically loaded questions of 

law.  Instead, the mechanism of influence may be the identity and of the group filing 

amicus curiae and the group’s propensity to donate to judicial campaigns.   

Future research should investigate further the causal mechanism behind interest 

group influence as amicus curiae, especially in competitively elected state high courts.  

Future coding of the informational content of the amicus briefs filed in the cases analyzed 

in this dissertation, beyond the ideological direction of the outcome advocated by each 
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amici may shed additional light on the informational role of amicus curiae briefs.  If the 

information in each brief is coded based on the type of information presented – policy 

specific, legal, or political – and whether or not the brief presents judges with new 

information not found in the litigant briefs, future analyses could examine if certain types 

of information are more influential to state high court decision making than others.  Also, 

coding amicus briefs for the identity of the group and the group’s history of judicial 

campaign contributions would allow for a more conclusive test of whether or not amicus 

brief influence is conditioned by a group’s tie to judicial elections.  Analyses of this type 

may serve to distinguish when amicus brief information itself is influential to judicial 

decision making and when amicus brief information is overshadowed by the political 

clout of the group filing the brief.   
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APPENDIX A 

CHAPTER 2: LOGIT MODELS – CONFIRMED AMICI ONLY 

 

 

 The logit models from Chapter 2 were re-estimated with a subset of the data in 

each area of law that excluded the cases in which the liberal or conservative nature of 

amicus brief arguments could not be determined from either the amicus brief or the 

court’s published record.  These models confirm the robustness of the results of the 

models estimated with the complete datasets.  Results of this model are shown below.  

Table 1.1 shows the logit coefficients and standard errors for each of the estimated 

models.  Table 1.2 and 1.3 show the average marginal effects estimated for the 

independent variables of interest and the control variables respectively.  As a result of 

dropping cases in which the ideological direction of the amicus argument was unable to 

be confirmed, the Products Liability Model lost 69 observations, the Environmental Law 

Model lost 56, and 60 observations were dropped from the Free Speech and Expression 

Model.  

 The results of the Informational Hypothesis stemming from the Free Speech and 

Expression Model and the empirical support for the Conditional Retention Hypothesis 

from the Products Liability Model is not altered significantly from the models estimated 

on the subset of data.  Similarly, results of the control variables performed almost 

identically to the originally estimated models across all areas of law.   

 However, the unexpected results from the original Environmental Law Model 

which suggested that state high courts that are accountable to political elites are more 

attentive to the arguments of conservative business interests in matters of environmental 

law, are called into question by the results of the robustness checks.  When dropping the 
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cases in which the ideological nature of the amicus argument could not be definitively 

determined, the average marginal effect of the conservative amici – reappointment 

interaction became substantively small and dropped from statistical significance.  This is 

not entirely surprising considering that as a result of dropping the cases in which the 

amicus arguments could not be confirmed, the Environmental Law Model lost 29 cases 

from reappointed courts with amicus brief filings, leaving the dataset with only 63 cases 

with amicus participation that were heard in reappointed courts with only 30 of these 

cases having conservative amici filed in reappointed courts.   
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Table 18.  Appendix A Logit Model Estimates – Confirmed Amici Only 

 Products Liability 

 

Environmental Law Free 

Speech/Expression 

Liberal Amici 

 

-0.649 

(0.367) 

0.050 

(0.373) 

1.076 

(0.428) 

Conservative Amici 

 

0.015 

(0.521) 

0.085 

(0.607) 

-0.756 

(0.536) 

Competitive Elections -0.751 

(0.275) 

0.087 

(0.355) 

0.411 

(0.293) 

Reappointed 

 

-0.752 

(0.472) 

0.336 

(0.404) 

0.103 

(0.434) 

Liberal Amici X  

     Comp Elections 

2.050 

(0.609) 

-0.105 

(0.609) 

-0.576 

(0.721) 

Liberal Amici X    

     Reappointed 

-0.631 

(1.010) 

-0.926 

(0.605) 

-0.848 

(0.674) 

Conservative Amici X  

     Comp Elections 

-0.245 

(0.597) 

-0.608 

(0.664) 

0.895 

(0.648) 

Conservative Amici X  

      Reappointed 

1.050 

(0.679) 

-0.113 

(0.671) 

0.872 

(0.808) 

Court Liberalism 

 

0.392 

(0.161) 

0.020 

(0.228) 

0.254 

(0.166) 

Liberal Lower Court  

      Decision 

0.105 

(0.224) 

0.540 

(0.229) 

0.704 

(0.246) 

Litigant Resources 

 

-0.079 

(0.065) 

0.103 

(0.034) 

0.141 

(0.033) 

State Ideology 

 

0.001 

(0.018) 

-0.018 

(0.022) 

0.006 

(0.017) 

State as Liberal Party _____ 0.134 

(0.335) 

_____ 

 

Constant 

 

-0.042 

(0.544) 

-0.472 

(0.501) 

-0.837 

(0.536) 

N 

% Correctly Predicted 

% Reduction in Error 

584 

62.3 

14.1 

552 

67.6 

23.5 

691 

70.8 

12.6 
Note:  DV is Pr(Liberal Decision) 
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Table 19.  Appendix A Average Marginal Effects – Confirmed Amici Only 

  

 

Predictors 

 

Products 

Liability 

 

Environmental 

Law 

 

Free Speech/ 

Expression 

 

Informational 

Hypothesis 

 

Liberal  

Amici 

 

 

0.075 

(0.070) 

 

 

-0.077 

(0.065) 

 

   0.134** 

(0.065) 

  

Conservative 

Amici 

 

0.019 

(0.054) 

 

 

-0.037 

(0.055) 

 

-0.027 

(0.054) 

 

Conditional 

Retention  

Hypothesis 

 

Lib Amici X 

Comp Elections 

 

     0.319** 

(0.106) 

 

 

-0.012 

(0.107) 

 

0.108 

(0.126) 

  

Conservative 

Amici X 

Comp Elections 

 

 

-0.050 

(0.070) 

 

 

-0.115 

(0.073) 

 

-0.029 

(0.079) 

  

Liberal Amici X 

Reappointment 

 

 

-0.247 

(0.151) 

 

 

-0.190 

(0.111) 

 

0.044 

(0.105) 

  

Conservative 

Amici X 

Reappointment 

 

 

     0.235** 

(0.086) 

 

 

-0.006 

(0.071) 

 

0.022 

(0.131) 

  

Liberal Amici X 

Retention 

 

 

-0.153 

(0.085) 

 

 

-0.011 

(0.080) 

 

    0.219* 

(0.087) 

  

Conservative 

Amici X 

Retention 

 

 

-0.003 

(0.121) 

 

 

0.018 

(0.131) 

 

-0.124 

(0.072) 

*   p>0.05, **p>0.01 
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Table 20.  Appendix A Average Marginal Effects of Additional IVs – Confirmed Amici 

Only 

  

Products Liability 

 

Environmental Law 

 

Free 

Speech/Expression 

Competitive  

    Elections 

  -0.104* 

(0.047) 

 

-0.013 

(0.065) 

0.078 

(0.048) 

Reappointed -0.123 

(0.076) 

 

-0.013 

(0.072) 

0.005 

(0.083) 

Court Liberalism     0.088** 

(0.035) 

 

0.004 

(0.049) 

0.050 

(0.032) 

Liberal Lower  

    Court Decision 

0.024 

(0.050) 

 

  0.118* 

(0.049) 

    0.146** 

(0.054) 

Litigant Resources -0.018 

(0.015) 

 

     0.022** 

(0.007) 

    0.028** 

(0.006) 

State Ideology 0.0003 

(0.004) 

 

-0.004 

(0.005) 

0.001 

(0.003) 

State as Liberal  

    Party 

_____ 0.029 

(0.072) 

_____ 

*   p>0.05 

** p>0.01 
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APPENDIX B 

CHAPTER 3: MULTI LEVEL LOGIT MODELS – CONFIRMED AMICI ONLY 

 

Multilevel logit models with judge-specific and state-specific error terms and year 

fixed effects were estimated with a subset of the data in each area of law that excluded 

the cases in which the liberal or conservative nature of amicus brief arguments could not 

be determined from either the amicus brief or the court’s published record.  Results 

confirm the robustness of the results of the models estimated with the complete datasets.  

Table 21 shows the multilevel logit coefficients and standard errors for each of the 

estimated models.  Table 22 and 23 show the average marginal effects estimated for the 

effects of liberal and conservative amici and the corresponding interactions.  Table 24 

displays the average marginal effects of the remaining independent variables in the 

model.   
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Table 21.  Appendix B Multilevel Logit Estimates – Confirmed Amici Only 

 Products Liability Environmental Law Free Speech & 

Expression 

 Coefficient 

(Std. Error) 

Coefficient 

(Std. Error) 

Coefficient 

(Std. Error) 

Liberal Amici -0.047 

(0.091) 

0.334 

(0.104) 

0.441 

(0.069) 

Conservative Amici -0.120 

(0.072) 

-0.064 

(0.099) 

-0.361 

(0.086) 

Competitive Elections -0.558 

(0.283) 

-0.010 

(0.242) 

0.517 

(0.198) 

Reappointment -0.517 

(0.367) 

0.069 

(0.346) 

0.076 

(0.278) 

Judge Liberalism 0.382 

(0.065) 

0.171 

(0.066) 

0.166 

(0.056) 

Liberal Amici  

    x Competitive Elections 

0.951 

(0.154) 

-0.296 

(0.126) 

-0.109 

(0.107) 

Liberal Amici 

    x Reappointment 

-0.199 

(0.344) 

-0.342 

(0.169) 

-0.013 

(0.157) 

Conservative Amici 

    x Competitive Elections 

-0.161 

(0.093) 

-0.033 

(0.127) 

0.352 

(0.137) 

Conservative Amici 

    x Reappointment 

0.078 

(0.172) 

-0.141 

(0.178) 

0.051 

(0.171) 

Liberal Amici 

    x Judge Liberalism 

-0.109 

(0.117) 

0.144 

(0.123) 

0.067 

(0.086) 

Conservative Amici 

    x Judge Liberalism 

0.080 

(0.084) 

0.005 

(0.124) 

-0.227 

(0.117) 

Liberal Amici 

  x Liberalism x Comp Elect 

0.583 

(0.204) 

-0.395 

(0.144) 

-0.434 

(0.127) 

Liberal Amici 

    x Liberalism x Reappoint 

-0.290 

(0.486) 

-0.573 

(0.201) 

-0.324 

(0.204) 

Conservative Amici 

  x Liberalism x Comp Elect 

-0.193 

(0.109) 

0.402 

(0.155) 

0.273 

(0.176) 

Conservative Amici 

   x Liberalism x Reappoint 

-0.103 

(0.226) 

0.133 

(0.218) 

0.198 

(0.248) 

Liberal Lower Court  

   Decision 

0.419 

(0.079) 

0.689 

(0.083) 

0.823 

(0.074) 

State Ideology 

 

0.001 

(0.017) 

-0.014 

(0.016) 

0.021 

(0.013) 

State as Liberal Litigant _____ 0.919 

(0.092) 

_____ 

Constant 

 

-0.136 

(0.351) 

-0.667 

(0.344) 

-1.190 

(0.275) 

N 3875 3555 4770 

χ
2
 202.67 331.26 284.32 

% Correctly Predicted 66.01 69.40 68.20 

% Reduction in Error 23.83 30.39 11.44 

Note: The dependent variable is Pr(Liberal Vote =1)  
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Table 22.  Appendix B Marginal Effects of Liberal Amici on Pr(Liberal Judge Vote) – Confirmed Amici 

Only 

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Liberal Amici 

 

among 10
th
 pctl. liberal judges 

 

among 50
th
 pctl. liberal judges 

 

among 90
th
 pctl. liberal judges                

        

in Competitive Elections 

 

    among 10
th
 pctl. liberal judges  

              in competitive elections 

    among 50
th
 pctl. liberal judges     

              in competitive elections 

    among 90
th
 pctl. liberal judges     

              in competitive elections     

      in Reappointment 

    

    among 10
th
 pctl. liberal judges  

              in reappointment 

    among 50
th
 pctl. liberal judges   

              in reappointment 

    among 90
th
 pctl. liberal judges  

              in reappointment 

in Retention Elections 

 

    among 10
th
 pctl. liberal judges  

              in retention elections 

    among 50
th
 pctl. liberal judges  

              in retention elections 

    among 90
th
 pctl. liberal judges  

              in retention elections 

      0.078*** 

(0.019) 

0.023 

(0.052) 

      0.091*** 

(0.022) 

      0.152*** 

(0.045) 

      0.195*** 

(0.025) 

-0.010 

(0.058) 

      0.176*** 

(0.025) 

      0.350*** 

(0.064) 

-0.051 

(0.078) 

0.111 

(0.222) 

-0.032 

(0.094) 

-0.190 

(0.132) 

-0.009 

(0.022) 

0.038 

(0.058) 

-0.004 

(0.024) 

-0.044 

(0.039) 

0.006 

(0.012) 

    0.108** 

(0.037) 

  0.034* 

(0.015) 

  -0.043* 

(0.021) 

-0.002 

(0.016) 

    0.113** 

(0.037) 

0.023 

(0.018) 

   -0.068** 

(0.025) 

-0.019 

(0.025) 

  0.180* 

(0.077) 

0.023 

(0.034) 

    0.129** 

(0.041) 

      0.075*** 

(0.022) 

0.009 

(0.062) 

    0.063** 

(0.024) 

    0.107** 

(0.039) 

      0.076*** 

(0.011) 

      0.145*** 

(0.028) 

      0.090*** 

(0.012) 

0.021 

(0.020) 

      0.063*** 

(0.017) 

      0.210*** 

(0.042) 

      0.094*** 

(0.020) 

-0.049 

(0.032) 

    0.077** 

(0.026) 

    0.162** 

(0.074) 

    0.096** 

(0.033) 

0.010 

(0.051) 

      0.085*** 

(0.013) 

0.051 

(0.034) 

      0.079*** 

(0.015) 

      0.109*** 

(0.025) 
***p<0.001 **p<0.01, *p<0.05 
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Table 23.  Appendix B Marginal Effects of Conservative Amici on Pr(Liberal Judge Vote) – Confirmed 

Amici Only 

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Conservative Amici 

 

among 10
th
 pctl. liberal judges 

 

among 50
th
 pctl. liberal judges 

 

among 90
th
 pctl. liberal judges         

            

       in Competitive Elections 

 

    among 10
th
 pctl. liberal judges  

              in competitive elections 

    among 50
th
 pctl. liberal judges     

              in competitive elections 

    among 90
th
 pctl. liberal judges     

              in competitive elections     

      in Reappointment 

    

    among 10
th
 pctl. liberal judges  

              in reappointment 

    among 50
th
 pctl. liberal judges   

              in reappointment 

    among 90
th
 pctl. liberal judges  

              in reappointment     

in Retention Elections 

 

    among 10
th
 pctl. liberal judges  

              in retention elections 

    among 50
th
 pctl. liberal judges  

              in retention elections 

    among 90
th
 pctl. liberal judges  

              in retention elections 

     -0.041*** 

(0.010) 

-0.022 

(0.026) 

     -0.042*** 

(0.012) 

   -0.058** 

(0.021) 

     -0.061*** 

(0.013) 

-0.009 

(0.025) 

     -0.057*** 

(0.013) 

     -0.098*** 

(0.029) 

-0.009 

(0.037) 

-0.001 

(0.103) 

-0.008 

(0.044) 

-0.017 

(0.062) 

-0.030 

(0.017) 

-0.062 

(0.042) 

-0.034 

(0.019) 

0.001 

(0.027) 

-0.021 

(0.012) 

   -0.110** 

(0.041) 

 -0.039* 

(0.017) 

0.034 

(0.022) 

-0.004 

(0.017) 

     -0.191*** 

(0.041) 

 -0.045* 

(0.019) 

      0.103*** 

(0.030) 

-0.038 

(0.028) 

-0.106 

(0.100) 

-0.044 

(0.038) 

-0.007 

(0.050) 

-0.013 

(0.020) 

-0.101 

(0.095) 

-0.053 

(0.039) 

-0.001 

(0.043) 

    -0.041*** 

(0.013) 

-0.012 

(0.034) 

   -0.035** 

(0.014) 

   -0.061** 

(0.029) 

-0.001 

(0.024) 

-0.020 

(0.054) 

-0.005 

(0.024) 

0.013 

(0.052) 

-0.061* 

(0.027) 

-0.043 

(0.088) 

-0.058 

(0.035) 

-0.073 

(0.061) 

     -0.075*** 

(0.016) 

0.017 

(0.043) 

     -0.056*** 

(0.018) 

     -0.141*** 

(0.037) 
***p<0.001 **p<0.01, *p<0.05 
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Table 24.  Appendix B Marginal Effects of Additional IVs on Pr(Liberal Vote) – Confirmed Amici Only 

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Competitive Elections -0.092 

(0.062) 

-0.037 

(0.050) 

    0.109** 

(0.041) 

Reappointment  -0.118 

(0.077) 

-0.036 

(0.071) 

0.013 

(0.057) 

Judge Liberalism       0.089*** 

(0.013) 

    0.035** 

(0.012) 

0.019 

(0.011) 

Liberal Lower Court  

     Decision 

      0.095*** 

(0.018)     

      0.146*** 

(0.017) 

      0.170*** 

(0.015) 

State Ideology 

 

0.001 

(0.004) 

-0.003 

(0.003) 

0.004 

(0.003) 

State as Liberal Litigant _____     0.195** 

(0.019) 

_____ 

Note: The dependent variable is Pr(Liberal Vote =1) ***p<0.001**p<0.01, *p<0.05 
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APPENDIX C 

CHAPTER 3: MULTI LEVEL LOGIT MODELS – LIBERAL AMICUS 

ADVANTAGE 

 

Multilevel logit models with judge-specific and state-specific error terms and year 

fixed effects were also estimated using the variable Liberal Amicus Advantage instead of 

Liberal Amici and Conservative Amici respectively.  Liberal Amicus Advantage is 

measured as the number of liberal amici minus the number of conservative amici filed in 

a given case.  Thus, positive values indicated liberal amici advantages and negative 

values conservative amici advantages.  Results confirm the robustness of the results 

discussed in the paper and give an understanding of how judges react to amici when there 

are multiple amici advocating on both sides of a legal dispute.  Table 25 shows the 

multilevel logit coefficients and standard errors for each of the estimated models.  Table 

26 shows the average marginal effects estimated for the effects of liberal amici advantage 

and the corresponding interactions.  Table 27 displays the average marginal effects of the 

remaining independent variables in the model.   
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Table 25.  Appendix C Multilevel Model Estimates – Liberal Amicus Advantage 

 Products Liability Environmental Law Free Speech & 

Expression 

 Coefficient 

(Std. Error) 

Coefficient 

(Std. Error) 

Coefficient 

(Std. Error) 

Liberal Amicus Advantage 0.099 

(0.061) 

0.141 

(0.077) 
0.471 

(0.063) 
Competitive Elections -0.098 

(0.274) 

-0.140 

(0.238) 
0.505 

(0.187) 
Reappointment -0.633 

(0.362) 

-0.276 

(0.338) 
0.027 

(0.262) 
Judge Liberalism -0.401 

(0.058) 

-0.192 

(0.057) 
-0.110 

(0.051) 
Liberal Amicus Advantage  

    x Competitive Elections 
0.087 

(0.079) 

-0.158 

(0.095) 
-0.236 

(0.088) 
Liberal Amicus Advantage 

    x Reappointment 
0.088 

(0.142) 

0.008 

(0.109) 
-0.024 

(0.126) 
Liberal Amicus Advantage 

    x Judge Ideology 
0.115 

(0.081) 

-0.052 

(0.101) 
-0.062 

(0.080) 
Liberal Amicus Advantage 

  x Ideology x Comp Elect 
-0.129 

(0.100) 

0.276 

(0.120) 
0.228 

(0.105) 
Liberal Amicus Advantage 

    x Ideology x Reappoint 
-0.162 

(0.194) 

0.112 

(0.145) 
0.141 

(0.166) 
Liberal Lower Court  

   Decision 
0.371 

(0.075) 

0.570 

(0.077) 
0.800 

(0.070) 
State Ideology 

 
0.015 

(0.017) 

-0.010 

(0.016) 
0.020 

(0.012) 
State as Liberal Litigant _____ 0.956 

(0.086) 

_____ 

Constant 

 
-0.036 

(0.342) 

-0.243 

(0.334) 

-1.043 

(0.260) 

N 4188 3868 5120 

% Correctly Predicted 65.71 68.51 67.48 

% Reduction in Error 24.02 28.35 11.44 

Note: The dependent variable is Pr(Liberal Vote =1)  

 

  



 

 

162 

 

Table 26.  Appendix C Marginal Effects of Liberal Amicus Advantage on Pr(Liberal Judge Vote)  

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Liberal Amicus Advantage 

 

among 10
th
 pctl. liberal judges 

 

among 50
th
 pctl. liberal judges 

 

among 90
th
 pctl. liberal judges            

        

in Competitive Elections 

 

    among 10
th
 pctl. liberal judges  

              in competitive elections 

    among 50
th
 pctl. liberal judges     

              in competitive elections 

    among 90
th
 pctl. liberal judges     

              in competitive elections     

      in Reappointment 

    

    among 10
th
 pctl. liberal judges  

              in reappointment 

    among 50
th
 pctl. liberal judges   

              in reappointment 

    among 90
th
 pctl. liberal judges  

              in reappointment 

in Retention Elections 

 

    among 10
th
 pctl. liberal judges  

              in retention elections 

    among 50
th
 pctl. liberal judges  

              in retention elections 

    among 90
th
 pctl. liberal judges  

              in retention elections 

      0.038*** 

(0.009) 

0.040 

(0.023) 

      0.039*** 

(0.010) 

0.031 

(0.018) 

      0.043*** 

(0.012) 

0.033 

(0.026) 

      0.043*** 

(0.012) 

0.045 

(0.025) 

0.041 

(0.028) 

0.015 

(0.071) 

0.038 

(0.034) 

0.061 

(0.055) 

0.025 

(0.014) 

0.070 

(0.038) 

0.031 

(0.016) 

-0.015 

(0.026) 

0.016 

(0.008) 

  0.058* 

(0.027) 

  0.024* 

(0.010) 

-0.010 

(0.015) 

-0.013 

(0.012) 

    0.094** 

(0.031) 

0.010 

(0.014) 

     -0.071*** 

(0.020) 

0.030 

(0.016) 

0.060 

(0.054) 

0.037 

(0.020) 

0.013 

(0.030) 

  0.032* 

(0.016) 

0.007 

(0.053) 

0.027 

(0.019) 

0.044 

(0.030) 

      0.073*** 

(0.008) 

      0.098*** 

(0.024) 

      0.078*** 

(0.010)       

      0.054*** 

(0.024) 

      0.048*** 

(0.013) 

      0.120*** 

(0.035) 

      0.062*** 

(0.016) 

-0.003 

(0.021) 

      0.086*** 

(0.020) 

0.109 

(0.064) 

      0.091*** 

(0.026) 

0.069 

(0.038) 

      0.093*** 

(0.012) 

0.062 

(0.033) 

      0.088*** 

(0.014) 

      0.115*** 

(0.024) 
***p<0.001 **p<0.01, *p<0.05 
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Table 27.  Appendix C Marginal Effects of Additional IVs on Pr(Liberal Vote) – Liberal Amicus 

Advantage 

 Products Liability Environmental Law Free Speech & 

Expression 

 Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Marginal Effect 

(Std. Error) 

Competitive Elections 0.028 

(0.064) 

-0.036 

(0.051) 

0.094 

(0.040) 

Reappointment  -0.148 

(0.077) 

-0.060 

(0.074) 

0.003 

(0.055) 

Judge Liberalism       0.095*** 

(0.013)     

      0.039*** 

(0.012) 

  0.020* 

(0.010) 

Liberal Lower Court  

     Decision 

      0.087*** 

(0.017) 

      0.123*** 

(0.016) 

      0.168*** 

(0.014) 

State Ideology 

 

0.003 

(0.004) 

-0.002 

(0.003) 

0.004 

(0.003) 

State as Liberal Litigant _____       0.206*** 

(0.018) 

_____ 

Note: The dependent variable is Pr(Liberal Vote =1) ***p<0.001**p<0.01, *p<0.05 

 

 


